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CASES 

ARGUED  AMD  DETERMINED  ISSi. 

.  IW  TUB 

Court  of  KING'S  BENCH, 
Michaelmas  Term, 

In  the  Second  Year  of  the  Ueigli  of  Georok  IV. 


Vernon  against  Smith.  &/imfoy,(«) 

^=^  October  iOlh. 

C COVENANT  by  the  aarignee  oC  the  lessor  agaii^t  Acovcnnitto 
^  insure  Affsiiifk 

tbe  lessee.  The  declaration  stated*  tlmt  one  JI  Hance^  fire  pranian 

the  lessor,  before  the  time  of  makitfg  the  lem^)  w^s  lay-  Ibe  m%^y\sxi% 

fiillj  possessed  of  the  tenements  and  premises  for  the  .^j^^^a 

resichieaDd  remaindier  of  a  certain  term  of  years,  wherepf  i\^iJe^*'* 

seven  years  were  then  unexpired ;  which  tenements  and  ?f|"[?  ""^ 

premises,  with  the  appurtenances,  then  were  and  thence 

Utberto  have  been  and  still  are  situate  within  the  weekly 

biOs  of  mortality,  mentioned  in  the  14  G.  3.  c*  78.;  and 

being  so  possessed  thereof  he,  the  said  J^  Hance^  by  in- 

deotorc^  demised  and*  leased  to  the  defendant  the  tcne- 
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1821.      ments  and  pi^mises,  with  the  appurtenances,  habendun 
y,  for  seven  years,  at  a  certain  rent  tberdn  mentioned 

^   covenant  by  the  df^fendant  that  he  should  and  woul 
forthwith,  at  his  own  expence,  and  from  time  to   tixn 
during  the  term,  insure  in  some  of  the  public  o£Boes  i 
London  or   Weshninster^   for  the  purpose  of  insuring 
houses  from  casualties  by  fire,  the  messuage,  dwellizig 
house,   coach-house,  stable,   and  pronises  thereby  de 
mised  or  thereafter  to  be  erected  and  built  thereon^   tc 
the  amount  of  800/.,  in  the  joint  names  of  the  defendant 
his  executors,  administrators,  or  assigns,  and  of  Boberi 
Sione^  the  ground  kmdiord  of  the  premises,  his  heirs  or 
assigns;  and  should  and  would,  at  the  request  of  iXmr^, 
or  of  the  ground  landlord,  their  heirs  or  assigns,  pro- 
duce the  policy  and  receipts  for  such  insurance.     The 
declaration  set  out  the  proviso  in  the  lease  for  re-entry, 
on  breach  of  any  of  the  covenants.     It  thai  stated  the 
Ddaidant's  entry  into  the  premises,  and  that,  after  the 
making  of  the  indenture^   the  term  was  assigned  by 
Hance   to  the   plaintiff.     The   breach   assigned  was, 
that  the  defendant  did  not  insure.    The  second  count 
stated,   that,    before  the    making    of   the    demise  to 
the  defendant,  in  the  first  count  mentioned,  and  also 
before  and  at  the  time  of  the  making  of  the  demise 
thereinafter  mentimied,  Bobert  Sione  was  seised  in  fee  of 
and  in  the  said  demised  taieraents,  and  by  a  certain  in- 
denture^ demised  the  same  to  J.  Hancc^  habendum,  for 
85  years  and  six  months.     And  that  J.  Hancty  bv  that 
indoiture,  covenanted  to  insure  the  premises  from  6re,  to 
the  amount  of  three-fourths  of  the  value  thereof  in  the 
joint  names  of  himself  and  Sifmty  with  a  proviso  for  re- 
entry, in  case  of  non-perfoimance  of  the  covenants.    It 
then  stated,  that  three-fourths  of  the  value  of  the  pre- 
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BiseB  amounted  to  800L,  and  that,  by  reason  of  the  said  l§f  ?• 
demised  premises  remaining  uninsured,  Sione  brought  ^IIIl 
an  aicdon  of  ejectment  for  the  forfeiture,  and  the  plaintiff 
vma  farced  to  pay  the  costs  to  him,  amounting  to  500/*, 
and  also  to  sustain  his  own  costs,  amounting  to  lOOOf. 
Breach,  that  the  defendant  had  not  kept  the  covenant 
made  by  him,  as  stated  in  the  first  count.  To  this  de- 
daration,  there  was  a  general  demurrer  and^oinder. 

Cra^n,  in  support  of  the  demurrer.    The  assignee  of 
the  lessor  cannot  maintain  this  action,  because  the  cove- 
nant to  insure  against  casualties  by  fire  is  a  mere  per- 
sonal covenant    Covenants  which  run  with  the  land 
must  be  such  as  affect  the  land  itself,  and  not  the  col- 
lateral interest  of  the  lessor.    The  rule  upon  this  subr 
ject  is  accurately  laid  down  in  Spencer^s  case  (a),  Balfy  v. 
FfdZf  (ft),  and   The  Mayor  of  Qmgleion  v.  Paittson.  {c) 
In  li^paicer^s  case  it  is  expressly  stated,  that  a  covenant 
to  pay  a  collateral  sum  to  the.  lessor  or  a  stranger, 
diall  not  bind  the  asdgnee,  because  it  is  merely  col- 
lateral, and  in  no  manner  touches  or  concerns  the  thing 
demised.    By  the  covenant  to  insure,  the  lessee  agrees 
to  pay  an  annual  sum  to  a  stranger,  in  consideration  of 
whidi  that  stranger  is  to  pay  to  the  lessee  a  certain 
stipulated  sum,  in  case  the  premises  should  be  injured 
by  fire.     There  is  not  any  stipulation  that  that  sum, 
when  recovered,  shall  be  laid  out  upon  the  land,  and 
the  tefl&nt  may  therefore  apply  it  to  any  other  purpose. 
The  covenant  does  not,  therefore,  in  any  respect  affect 
the  natare,  quality,  or  value  of  the  thing  demised,  inde- 
pendently of  collateral  circumstances,  and  therefore  is 
not  a  covenant  which  passes  to  the  assignee.    Secondly, 

(•)  #Ctafa»  17.         W  WlhueiKci€if9U.        (c)  10  JE(ijl,|9IOl 
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1821.       the  nature  of  the  covenant  cannot  be  altered  by    th 
.^~^       provisions  of  the  14  Geo.  3.  c.  78.  s.  83,,  which   appl. 
only  to  the  case  where  an  insurance  has  actually  bcei 
made,  and  does  not  go  to  regulate  the  covenants   be 
tween  lessor   and  lessee.     No  insurance  having    beei 
made  in  this  case,  it  does  not  fall  within  the  statute 
Thirdly,  the  statute  only  enables  the  directors  of  the 
company,  upon  the  request  of  the  persons  interested  in 
the  houses  damaged  by  fire,  or  upon   any  ground   of 
suspicion  that  the  persons  insured  had  been  guilty  of 
fraud,  or  of  wilfully  setting  their  houses  on  fire,  to  cause 
the  insurance  money  to  be  expended  in  rebuilding  the 
premises.     Now  as  it  appears,  from  the  preamble  of  the 
clause,   that  the  object  was  to  prevent  fraudulent  in- 
surance^, the  power  of  the  directors  so  to   apply  the 
money  ought  to  be  restrained  to  such  cases  only.     Nor 
does  it  apply  to   a  case  where  the    money  has   been 
disposed  of  among  the  contending  parties  previously  to 
the  application  of  the  parties  interested.     The  statute, 
therefore,  is  not  absolutely  directory  that  the  money  re- 
covered shall  at  all  events  be  Idd  out  on  the  premises, 
and,  consequently,  it  does  not  alter  the  situation  of  the 
defendant  in  this  case. 

Cliittyj  contra.  The  lessee  having  covenanted  to  cause 
the  insurance  to  be  effected  in  the  joint  names  of  the 
ground  landlord  and  himself,  could  not,  in  the  event  of 
his  having  effected  such  an  insurance,  and  a  loss  having 
aftei*wards  occurred,  have  received  the  money  without 
the  consent  of  such  landlord,  and  a  court  of  equity 
would  have  directed  the  money  to  be  laid  out  in  rebuild- 
ing or  repairing  the  premises.    The  interest  of  the  land- 
lord is  materially  varied  by  the  circumstance  of  the 
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lessee  bong  bound  to  insure:  for  the  rent  reserved  is        18S1. 
decreased,  in  proportion  to  the  amount  of  the  annual       vkiiTv 
premiom  paid,  and  the  assignee  of  the  lessor  would  take        ^!^ 
the  premises  at  an  increased  rent,  unless  the  lessee  had 
covenanted  to  insure.     The  covenant,  therefore,  to  insure 
aficts  the  nature,  quality,  or  value  of  ^the  thing  demised, 
and,  therefore,  is  a  ^covenant  which  runs  with  the  land| 
and  it  is  quite  dear,   that,  by  the  provisions  of  the 
14  G.  3.  c.  7^*  s.  83^  the  covenant  to  insure,  in  the 
present  case,  becomes,  by  operation  of  law,  a  covenant 
to  lay  out  the  money  recovered  in  rebuilding  the  pre- 
mises, at  the  request  of  the  lessor ;  for  the  enacting  part 
of  the  dause  does  not  confine  the    power  of  the  di- 
rectors to  lay  out  the  money  to  cases  oC  fraud,  but  is  in 
the  alternative  and  enables  them  so  to  do  in  any  case^ 
upon  the  request  of  the  party  interested.     Coupling, 
therefore^  the  covenant  with  the  statute,  it  is,  in  efiect, 
a  co?eiuait  to  lay  out  the  money  recovered  in  rebuilding 
thepreouses,  in  case  the  lessor  requir>es  it;    and  that 
beiDg  so,  it  is  clearly  a  covenant  which  respects  the 
thing  demised,  and  therefore  passes  to  the  assignee. 

Abbott  C.  J.     It  is  not  necessary,   on  the  present 

oocuiony  to  give  any  opinion  on  the  efiect  of  a  covenant 

to  insure  premises  situate  without  the  limits  mentioned 

in  the  14  Geo.  3.  c.  78.    These  premises  lying  within 

those  limits,  the  effect  of  that  statute  is,  to  enable  the 

landlord,  by  application  to  the  governors  or  directors  of 

tlie  insurance  oflSce,  to  have  the  sum  insured  laid  out  in 

reboilding  the  premises.     Now  a  covenant  to  lay  out  ^ 

fffetk  sum  of  money  in  rebuilding  or  repairing  the  pre^ 

mises,  in  case  of  damage  by  fire,  would  clearly  be  a  • 

covenant  running  with  the  land,  that  is,  such  a  covenant 
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I8$lm  '     as  would  be  binding  on  the  assignee  of  the  lessee,  and 
,L  —         which  the  assiimee  of  the  lessor  miirht  enforce.      Here 
#Bf»^        the  defendant   does  not  covenant    expressly  in   those 
words,  but  only  that  he  will  provide  the  means  of  bavin|r 
800/.  ready  to  be  laid  out  in  rebuilding  the  premises  in 
case  of  fire.  ^  But,  connecting  that  covenant  with  the 
act  of  parliament,  the  landlord  has  a  right  to  say,  that 
the  money,  when  recovered,  shall  be  so  laid  out.     It  is, 
therefore,   as  compulsory  on  the  tenant  to  have   the 
money  laid  out  in  rebuilding,  and  as  beneficial  for  the 
landlord  as  if  .the  tenant  had  expressly  covenanted  that 
he  would  lay  out  the  money  he  recerved  in  respect  of  the 
policy  upon  the  premises.     For  these  reasons,  I  think 
that  this  is  a  covenant  running  with  the  land,  for  the 
breach  of  which  the  assignee  of  the  lessor  may  sue ;  and, 
consequently,  there  must  be  judgment  for  the  plaintiff. 


Bati.£V  J.    I  am  clearly  of  opinion,  that  the  assignee 
of  the  reversion  is  entitled  to  sue  upon  the  covenant  in 
question.     The  rule  is,  that  if  the  covenant  respect  the 
thing  deinised,  and  be  co-extensive  with  the  estate  of 
the  person  to  whom  it  is  made^  and  be  made  with  him 
and  his  assies,  it  passes  to  his  assignee.     Tbe  only 
question  in  this  case  is,  does  this  covenant  respect  the 
thing  demised?  It  is  a  covenant  to  insure  the  premises 
against    damage    by  fire.     By  the    operation  of  the 
14  Geo.  3.  c.  78.  s.  83.,  the  effect  of  thatf  insurance  is 
not  merely  to  put  into  the  pocket  of  the  person  effecting 
it,  in  case  of  loss,  the  amount  of  the  money  insured, 
but  to  entitle  the  owner  of  the  estate  to  have  that  money 
laid  out  on  the  land ;  and  if  such  be  ttie  effect  of  the 
covenant,  it  does  affect  the  thing,  demised,  as  much  as  a 
covenant  to  repair  or  rebuild,  in  case  of  damage  by  fire. 

i  think, 
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I  dunk,  therefore,  that  there  must  be  judgment  for  the        1821. 

HoLBOTD  J.     I   am  ^of  the  same   opinion.     If  the 
covenaDt  to  insure  to  the  amouhl  of  800/.,  in  case  of 
fire^  oooid  be  considered  as  a  covenant  to  pay  a  col- 
lateral slim'  to  the  lessor,  the  present  action  coiilil  hot  be 
sapported ;  but,  taking  that  covenant,  together  with  the 
Stat.  14  G.  3.  c.  78.  s.  ^3.,  1  think  that  the  sum  insured 
IS  not  to  be  considered  as  a  collateral  sum,  but  as  a  sum 
which,  by  operation  of  law,  must  be  laid  out  upon  the 
premises.    It  is,  tliereibre,  a  covenant  to  do^^  matter 
which  ooDcems  the  land,  and  falls  within  the  rule  laid 
down  in  Spenca^s  case,    and   by  l.ord  t)hief  Justice 
ffllmoi  ID  ^alfy  V.   Wells.      He    there  lays   it  down 
tfans:  ^  G}venants  in  leases,  extending  to  a  thing   *  in' 
esse/  pared  of  the  demise^  ran  with  the  land,  and  bind 
the  assignee^  though  he  be  not  named,  as  to  repair,  &c. 
And  if  they  relate  to  a  thing  not  *  in  esse,'  but  yet  the 
thii^  to  be  done  is  upon  the  land  demised,  as  to  build  a 
new  house  or  wall,  tlie  assignees,  if  named,  are  bound  by 
the  oorenants ;  but  if  they  in  no  manner  touch  oi*  cbtl- 
oeni  the  thing  demised,  as  to  build  a  house  oti  othei"' 
hod,  or  to  pay  a  collateral  siim  to  the  lessor,  the  as- 
sipiee^  though  iiamed,  is  not  bound  by  such  covenaiits ; 
or  if  the  lease  is  of  sheep  or  other  personal  goods,  the 
saignee^  though  named,  is  not  bound  by  any  covenant 
coDceniicig  them.      Tb^  t-easons  why  the'  assignees, 
thoc^  named,  are  not  boutid  In  the  tw6  last  cases,  ai-e 
not  the  s^me.     In  the  first  citse,  it  is  because  the  thing 
oorenanfed  to  be  don^  has  not  the  least  reference  to  the 
(^g  deinised ;  it  is  a  substantive,  independent  ligree- 
mintf  not  <  4]Uodam  modo»^  but  <  ntillo  modo^'  ftnhexed 
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1821.      or  appartenant  to^  the  things  leased.     In  the  case  of   the 
v,»„o»     mere  personalty,  the  covenant  doth  concern  and  tooch 
Si^HL      ^^^  thing  demised ;  for  it  is  to  restore  it  or  the  value  at 
the  end  of  the  term ;  but  it  doth  not  bind  the  assigoee^ 
because  there  is  no  privity,  as  there  is  in  the  case  of  a 
realty  between  the  lessor  and  lessee  and  his  assigns,    in. 
respect  of  the  reversion ;  it  is  merely  collateral  in  one 
case ;  in  the  other  it  is  not  collateral,  but  they  are  total 
strangers  to  one  another,  without  any  line  or  thread  to 
unite  and  tie  them  together;  and  to  constitute  that  privity 
whicli  must  subsist  between  debtor  and  creditor  to  sup- 
port an  action."   And  in  page  346.,  after  citing  several 
ciises,  from  which  he  deduces  the  principle  laid  down, 
he  says,   <<  All  these  cases  clearly  proves  that  *  inherent' 
covenants,  and  such  as  tend  to  the  support  and  mainte- 
nance of  the  thing  demised,  where  assigns  are  expressly 
mentioned,  follow  the  reversion  and  the  lease,  let  them 
go  where  they  will."     In  the  present  covenant,  assigns 
are  expressly  included ;  and,  fnasmuch  as  the  perform- 
ance of  the  covenant  would,  in  the  event  of  the  premises 
being  destroyed  or  injured  by  fire^  tend  to  the  support 
$Xkd  mgintenance  of  the  thing  demised,  I  am  of  opinion, 
bat  it  falls  within  the  rule  laid  down  by  Lord  C,  J. 
WUmot^  and,  consequently,  that  there  must  be  judgment      ' 
for  the  plaintifC 

Best  J»  It  has  been  argued,  from  the  preamble  to 
the  83d  section  of  the  14  G.  3.  c.  78.,  that  this  pro- 
vision of  the  statute  only  applies  to  cases  where  fraud 
is  suspected.  But  the  enacting  part  of  the  clause  goes 
beyond  the  mischief  mentioned  in  the  preamble^  and  is 
large  enough  to  embrace  this  case.  For,  under  the 
fijTft  branch  of  it|  where  the  pwner  of  the  building  re- 

(jueits 


IN  THE  Second  Year  of  GEORGE  IV. 

quests  the  insurance  company  so  to  apply  the  money,         1881. 
so  suspicion  of  fraud  b  necessary  to  make  such  request       y^i^tt 
oompolsoiy  on  the  directors.  Within  the  district,  there-        S!!!!!f 
fiirc^  to  which  the  building  act   applies,  this  covenant 
prorides  a  fund  for  the  rebuilding  of  the  premises,  which 
the  owner  has  a  right  to  require  shaU  be  applied  to 
that  purpose;    and  then  it  is  clear,   that  the  assignee 
has  a  directs  interest  in  having  the  insurance  kept  up. 
But  I  think,  also^  that  if  the  premises  were  in  any  other 
part  of  the  kingdom,  this  would  be  a  covenant  that 
would  pass  to  an  assignee.    A  covenant  in  a  lease  which 
the  covenantee  cannot,  after  his  assignment,  take  advan- 
tage oE,  and  which  is  beneficial  to  the  assignee  as  such, 
viU  go  with  die  estate  assigned.     If  this  were  not  the 
law,  the  tenant  would  hold  the  estate  discharged  from 
the  performance  *of  one  of  the  conditions  on  which  it 
was  granted  to  him.     The   original  covenantee  could 
not  avail  himself  of  this  covenant ;  he  sustains  no  loss 
by  the  destruction  of  the  buildings,  and  therefore  has 
no  interest  to  have  them  ihsured.    In  The  Sadlcr^s  Com" 
pmof  T.  Badcock  (a).   Lord  Hardwick  says,   that   Lord 
CbsDcellor  Kingf  in  the  case  of  Lynch  v.  Dayrellj  held, 
duu  a  person  who  had  assigned  his  interest  in  a  house 
before  the  fire  happened  which  consumed  it,   had  no 
right  \o   the  money  under  the  policy.     I  cannot  say 
whether  a  court  of  equity  would  take  any  steps  to  sc- 
cart  the  application  of  the  money  insured  for  the  be- 
nefit of  the  estate.     I  presume,  that  if  a  court  of  equity 
would  assist  a  covenantee  to  have  the  money,  recovered 
noder  the  policy  by  his  tenant,  expended  on  the  estate,    , 
it  woold  render   the  same  assistance  to  an  assignee. 

(o)  2  4lk}f)i$i  511. 

If 
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]8^)«        If  a  court  of  equity  will  not  interfere,  either  for  the  one 
^T^"^-        or  the  other,  still  this  covenant  U  as  beneficial  to    an 

VIKNOX 

W'Vr        assignee  as  it  was  to  the  covenantee.     It  secures  to   the 
tenant  the  means  of  performing  his  covenant,  and  to  the 
landlord,  a  solvent  uistead  of  a  ruined  tenant.     It  is    a. 
covenant  beneficial  to  the  owner  of  the  estate,  and  to 
no  one  but  the  owner  of  the  estate ;  and  therefore  may 
be  said  to  be  beneficial  to  the  estate,  ancl  so  directly 
within  the  principle  on  which  covenants  are  made  to  run 
with  the  iand.     At  the  time  that  the  32  Hen.  8.  c.  31. 
was  passed,  an  immense  quantity  of  land '  passed  from 
the  dissolved  monasteries  to  the  king,  and  from  the  king 
to   the  most  favoured  and   powerful  of  his  subjects. 
Much  of  this  land  was  on  lease,  and  both  the  king  and 
his  parliament  must   have  been   anxious  that  the  as- 
signees of  the  reversion  should  be  in  as  good  a  situation 
as  the  lessors  were.  This  statute  expressly  enacts,  *Hhat 
grantees  of  estates  shall  have  and  enjoy  the  like  advan- 
tages against  lessees,  their  executors,  &c.,  by  entry  for 
non-payment  of  rent,  or  for  doing  of  waste  or-  other 
forfeiture,  and  the  same  benefit  and  remedy  by  action 
for  not  performing  of  other  conditions,  covenants,  or 
agreements,  as  the  lessors  or  grantors  themselves  might 
have  had."     Lord  Coke  {Co.  Litt.  215.  b.)  liitiits  the 
operation  of  these  general  words,  to  "  such  conditions 
as  are  incident  to  the  reversion  as  rent,  or  for  the  be- 
nefit of  the  estate."^    He  adds  that  the  statute  does  not 
extend  to  ^<  covenants  for  payment  of  a  sum  in  gross, 
delivery  of  corn,  wood,  or  the  like."     A  sum  in  gross  is 
in  the  nature  of  a  fine  which  belongs  to  the  lessor,  and 
can  never  be  intended  for  an  assignee.      By  the  de- 
liveries of  corn  and  wood  were  meant  deliveries  oF  those 
articles  at  the  mansion-house  of   the  lessor,  and  not 

rents 
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lents  psjable  in  corn  or  wood,  without  any  stipulation        I8'21. 

AS  lo  the  place  where  the  articles  were  to  be  delivered.        ^  ,  . 
■^  veiiNOir 

These  deliveries  at  the  mansion-house  were  inconsider-        ai;ainsi 

Smith. 

ible  in  yoIuc,  edU  would  be  of  no  use  to  the  assignee, 
mikss  he  became  the  assignee  of  the  mansion  as  well  as 
tbe  bim.    In  5  CkJte^  18.  it  is  said,  «'  that  the  32  H.  8. 
««i  vesolved  to  extend  to  covenants  which  touch  or 
ooDcern  the  thing  demised,  and  not  to  collateral  co- 
Tenanti.'*     In  Spencer^s   case,  Moore ^  159.,  the  same 
doctrioe  is  laid  down  in  the  same  terms,  and  this  case 
it  pat  by  Gawtfy  J.f  and  assented 'to  by  all  th^  Judges 
and  seijeanti,  **  that  a  covenant  that  a  lessor  will,  at 
tbe  end  of  the  term,  grant  another  lease  runs  with  the 
land.    The  eovenant  here  mentioned  is  pot  beneBcial  to 
tbe  estate  granted,  in  the  strict  sense  of  the  words,  be« 
erase  it  bt»  no  effect  until  that  estate  is  at  an  ead,  biit 
it  is  beneficial  to  the  owner,  as  tmner^  and  to  no  other 
person.    By  the  terms  collateral  covenaniSf  which  do  not 
pia  to  tbe  assignee^  are  meant  such  as  are  beneficial  to 
tbe  lessor,  without  regard  to  his  continuing  the  owner 
of  the  estate.  This  principle  will  reconeile  all  the  eases* 
Id  JFtU  V.  JSM8seU{a)^  Lord  Keig^on  considers  granteei 
or  assignees  to  stand  in  the  same  situation,  and  to  have 
tbe  same  remedy  against  the  lessees,  as  heirs  at  law  of 
iDdividaals,  or  successors  in  the  case  of  corporations,  had 
before  the  statute.     For  these  reasons,  I  am  of  opinion 
tbit  tbe  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff; 

(«}  S  T€rm  nep.  4^ 
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1821. 

^^^'^^^  Westcott  against  Hodges. 

^'te^  *"**  ^*     '^FHE  declaration,  after  stating  the  appointment  of  the 
bond  to  the  defendant  to  be  a  subdistributor  of  stamps,  alleged 

king,  the  condi-  .  ,  i   .     *«• '       » 

tion  of  which  that,  ^<  in  consideration  that  the  plamtin,  at  the  request 

as  subdistribu-  of  the  defendant,  would  execute  a  certain  writing  obli« 

ihouid^welUnd  g^^ory  to  his  majcsty,  in  the  sum  of  500/.,  as  a  security 

for^air^mped  ^^^  ^^®  defendant,  and  with  a  condition,  that  the  de- 

h**db™  l?re*  fondant  should  account  for  all  vellum,  parchment,  &c. 

ceive,and  he,   defendant,    promised   to   save    and    keep  plaintiff* 

the  commis-  harmless  and  indemnified  from  all  damages,  costs,  &c. 

gionenthedu.      ,        i        ,       ,,  .      .  ^    ^         i   .     ..«« 

ties  payable  for    that  he  shouid  Sustain  in  consequence  of  the  plaintifl^s 

▼ellum ;  and      executing  the  writing  obligatory,  or  by  reason  of  the 

of*such*wnuin,  defendant's  breach   of  the  condition  thereof."     Aver- 

SfS^n^J****      ment,  that  the  plaintiff  executed  the  bond,  that  defend- 

which  he  should  ^jj^  havinff  broken  the  condition,  and  the  bond  havinir 
receive  on  ac-  °  '  o 

count  of  the       thereby  become  forfeited   to   the  king,  a  scire  tacias 

duties  on  per-  ° 

aonal  legacies     issued  against  the   plaintiff  and   defendant,    and  one 

and  siase 

coaches,    jt.,     C.  F.y  and  that  such  proceedings  were  thereupon  had, 

butor,  becomes  that  the  plalntliF,  to  avoid  paying  the  500/.  due  on  the 

kingina^cer  *  bond,  was  forced  to  pay  50/.  to  compromise  the  suit, 

*fterwmrd«*be-  *"^  ^^^^  ^^^*  ^^'^^'  ^^^  ^*^  costs,  charges,  and  expences. 

comes  bank-  pjea,  that,  before  the  commencement  of  this  suit,  de- 

rupt,  and  ob  - 

tains  hU  certifi.  fendant  became  bankrupt,  and  that  the  cause  of  action 

cate.     Asci.fa. 

having  after-      accrued  before  his  bankruptcy. 

wardt  issued 

upon  the  bond,  The  cause  was  tried  before  Graham  Baron  at  the 
wiVeties.  paid      HoJits  Summer  assizes,  1819,  when  a  verdict  was  found 

abumofmo* 

ney'to  compromise  the  suit,  and  a  certain  other  sum  in  defending  the  same:  Held, 
in  an  action  brought  by  the  surety  to  recover  these  «ums  from  the  bankrupt,  that  ji, 
was  a  person  "  surety  for,  or  liable  for,  a  debt"  of  the  bankrupt,  within  the  meaning  of  the 
49  G. 3.  c.  121.  <.  8.;  and,  consequently,  that  the  latter  was  protected  by  his  certificate: 
Held,  also,  that  the  general  plea  of  bankruptcy  was  well  pleaded. 

for 
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br  the  pluntifi;    subject  to  the  opinion  of  the  Court  on        1821. 
the  following  case.  .Z 

The  defendant  having  been  appointed  subdistributor        agahtst 
of  Stamps  for  the   town  of  Ringwood^  in  the  county  of 
Southamptemj   he,    together  with   the  plaintiff  and  one 
Finch  as  his  sureties,  on  the  6th  February ^  1812,  entered 
into  a  joint  and  several  bond  for  500/.  to  his  niajesty, 
the  condition  of  which  was,  that  if  the  defendant  should 
wdl  and  truly  account  for  all  vellum,  &c.  duly  stamped, 
which  he  should  receive  from  the  commissioners  or  head 
distributor  of  stamps,  and  for  all  sums  of  money  which 
he  should  receive  on  account  of  the  duties  on  personal 
leg&des  and  stage   coaches,   and  should  pay  to  such 
commissioners  or   head  distributor  the  duties  payable 
for  soch  stamped  vellum,  &c.;  and  also  the  price  of 
^icfa  velloiD,  &c.,   and  the  duties  received  by  him  in 
reelect  of  personal  legacies  and  stage  coaches,  then  the 
obligation  to  be  void.     In  December,  1813,  the  defend- 
ant duly  rendered  to  the  head  distributor  of  stamps,  an 
account  of  the  money  due  from  him  as  subdistributor, 
by  which  he  made  himself  debtor  for  301/.     In  March, 
1814,  he  was  declared  a  bankrupt,  and  the  plaintiff  and 
one  Carbin  were  appointed  assignees,  but  no  dividend 
has  vet  been  made.     He  obtained  his  certificate  on  the 
23rd  of  May,  1814.     In  June,  1 8 1 5,  a  scire  facias  issued 
against  all  the  parties  to  the  bond  at  the  suit  of  the 
king,  and  the  plaintiff,  on  the  15th   November,  1817) 
paid  the  sum   of  50/.  to  compromise  that  suit.     The 
costs  of  defending  the  suit  amounted  to  61/.  Is.  9d.    For 
these  sums  tike  present  action  was  brought. 

£.  Laves  for  the  plaintiff,  made  two  points,  first,  that 
the  statute  of  the  49  G.  3.  c.  121.  s.  8.  must  be  specially 
pleaded,  and  could  not  be  given  in  evidence  under  the 

general 
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1821.       general  plea  of  bankruptcy,  given  by  stat.  50.2.  c.  SO  • 
J'  5.7.     Stcdman  v.   Martinnanf.{a)      And  although    iwr» 

a^ainai  that  case  the  immediate  point  in  judgment  was,  whe — 
ther  defence  given  by  the  4-9  G.  3.  was  available  under  th^ 
general  issue,  yet  it  appears,  by  a  subsequent  report  o^ 
"  the  case(i),  that  the  defendant,  in  consequence  of  ihe 
decision  of  the  Court  upon  the  point  of  pleading,  after* 
wards  pleaded  a  special  plea  of  bankruptcy.  It  was 
quite  incongruous  for  the  defendant  to  plead,  that  the 
cause  of  action  accrued  before  the  bankruptcy,  when 
he  meant  to  rely  on  a  particular  statute,  applicable  only 
to  the  case  of  its-  having  accrued  qfier  the  bankruptcy. 
And  such  form  of  pleading  would  mislead  the  plaintifl, 
instead  oT  giving  him  any  idea  of  the  true  nature  of  the 
defence.  Tl)e' words  of  the  statute  are,  that  the  bank- 
rupt should  be  discharged  of  all  demands  in  like  manner, 
to  all  intents  and  purposes,  as  if  the  surety  had  been  a 
creditor  before  the  bankruptcy;  but  it  does  not  give 
any  precise  form  of  plea,  much  less  does  it  require  the 
same  form  of  plea  as  is  given  by  the  stat.  5  G.  2.  c.  SOl 
5.  7.  Secondly,  the  bond  is,  in  its  nature,  wholly  in« 
capable  of  valuation ;  a!id  therefore  notproveable  under 
the  commission,  The  Overseers  of  St.  Martin  v.  War- 
ren,{c)  It  is  a  bond  for  the  performance  of  several 
things,  the  non-performance  of  which  would  only 
entitle  the  plaintiff  to  unliquidated  damages,  and  it 
cannot  be  treated  as  a  divisible  bond,  so  as  to  allow  it 
to  be  proved  under  the  commission  for  damages  arising 
by  the  breach  of  one  part  of  the  condition,  leaving  the 
bond  still  in  force  as  to  the  residue,  Taylor  v.  Young,  (d) 


(a)  12  East,  064.  (h)  15  Eatt,  427. 

(ff)  1  Sam.  f  Aid.  495t  .    C'>  ^  ^om.  f  Aid,  $^$. 
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The  ^ate  49  G.  5.  r.  121.  s  8.  was  not  meant  to  dis-        I8tl. 
chaige  the  bankrupt  from  any  demand,  in  respect  of      wnnvn 
payment  made  after  the  commission,  where  he  would        X^ 
not  bave  been  discharged  from  it  by  the  statute  5  6.  2. 
c.  30.  if  payment  had  been  made  before  the  bankruptcy. 
But  this  case  is  not  within  that  statute ;  first,  because 
the  plamdff  was  not  surety  for  any  debt ;  secondly,  he 
had  not  paid  the  whole  debt,  or  any  part  thereof,  in 
discharge  of  the  whole.     If  there  was  any  debt,  it  was 
the  penalty  of  the  bond ;  and  even  if  the  damages  sought 
to  be  recovered  by  the  crown,  are  considered  as  the 
debt,  the  501.  paid  by  way  of  compromise  for  it,  was 
not  a  l^si- discharge  of  the  debt  without  a  release. 
FuAy.  Sutton,  (d)     Thirdly,  the  statute  did  not  con- 
template the  case  of  a  surety  in  a  bond  to  the  king,  but 
to  a  common  creditor  only  who  might,  or  might  not, 
prove  his  debt  under  the  commission,  and  be  barred  by 
«ich  proof;  whereas  there  is  no  instance  of  the  crown 
proving  under  a  commission  of  bankrupt,  nor  is  the 
king  barred  by  any  of  the  statutes  of  bankruptcy,  not 
being  qpecially  named  in  them. 

Abbott  C  J.     I  am  of  opinion,  that  the  plea  is  good 

both  in  form  and  substance,  and  that  this  case  falls 

within  the  49  G.  3.  c.  121.  5.8.     The  words  of  that 

statute  are  very  large.     It  enacts,  "  that  where,  at  the 

time  of  the  issuing  of  the  commission,  any  person  shall 

be  surety  for,  or  liable  for  any  debt  of  the  bankrupt,  it 

shall  be  lawful  for  such  surety,  or  person  liable,  if  he 

shall  bave  paid  the  debt,  or  any  part  thereof,  in  dis- 

cbrge  of  the  whole  debt,  although  he  may  have  paid 

Ihf 
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182Y.       the  same  after  the  commission  shall  have  issued,  a^r^^l 
— : —       the  creditor  shall  have  proved  his  debt  under  thexrojn— 
ofptmsi        mission,  to  stand  in  the  place  of  the  creditor  as  to  tfao- 
dividends  upon  such  proof,  and  when  the  creditor  sha.1 1 
not  have  proved  under  the  commission,  it  shall  be  la%%'— 
ful  for  such  surety  or  person  liable,  to  prove  his  demand 
in  respect,  of  such  payment  as  a  debt  under  the  coin.— 
mission,  not  disturbing  the  former  dividends,  and  to 
receive  a  dividend  proportionably  with  the  other  crcdi  — 
tors  taking  the   benefit  of  such  commission,  notwith— 
standing  such  person  may  have  become  surety  or  liable 
for  the  debt  of  the  bankrupt,  after  an  act  of  bankruptcy 
had  been  committed  by  such  bankrupt,  and  every  person 
against  whom  such  commission  of  bankrupt  has  been 
awarded,  and  who  has  obtained  his  certificate,  shall  be  dis* 
charged  of  all  demands,  &c."    In  order  to  bring  the  case 
within  the  statute, 'it  is  not  necessary  that  the  principal 
creditors  hould  be  enabled  to  prove,  or  that  the  bank- 
loipt  should  be  discharged  by  his  certificate,  if  he  does 
not ;  and  it  seems  to  me,  that  this  case  does  not  differ 
fi*om  the  case  of  a  surety  in  a  bond  to  a  private  person. 
It  has  been  contended,  that  this  is  not  to  be  considered 
as  a  debt,  but  we  are  of  opinion,  that  it  may  be  consider- 
ed as  a  debt  in  the  strictest  sense  of  the  word.     In  the 
first  place,  the  penalty  might  be  sued  for  as  a  debt  at 
law.     Besides,  debts  may  arise  out  of  the  breach  of  the 
condition  of  a  bond  framed  as  this  is.     For  a  debt  is 
thereby  created  as  much  as  in  the  case  of  a  contract  for 
goods  sold  and  delivered,  or  money  had  and  received. 
For  these  reasons,  we  are  all  of  opinion,  that  this  is  a 
case  coming  within  the  section  of  the  statute.     Another 
point  has  been  made  upon  the  form  of  the  pleadings, 
viz.  that  the  bankruptcy  should  have  been  specially 

pleaded ; 
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jdodei    We  are,  however,  of  opinion,  that  the  gene-        J  821. 

nl  plea  is  sufficient  in  this  case.    There  is  no  decision      ^ 

to  diev,  that  the  pica  in  the  general  form  will  not  do.       agpkui 

Nov  die  49  G.  3.  c.  121.  s.  8.  enacts,  <<  that  the  bank- 

rd|]Cwiio  has^  or  shall  obtain  his  certificate,  shall  be  dis- 

dmtgei  at  the  suit  of  every  such  person,  having  so  paidy 

or  being  diereby  enabled  to  prove  as  aforesaid,  or  to 

sbmd  in  die  place  of  such  creditor  as  aforesaid)  with 

Rgaid  to  his  dd)t  in  respect  of  suretyship  or  liability, 

in  like  manner  to  all  intents  and  purposes,  as  if  such 

peROQ  bad  been  a  creditor  before  the  bankruptcy/' 

Now  we  think  the  obvious  meaning  of  this  is,  that  the 

bttiknipt  shodd  have  the  same  benefit  of  a  precise 

fonn  of  pkadiBgi  as  if  the  debt  had  arisen  before  the 

hanhnptcy,  and  that  a  paymmt  made  by  a  surety  after 

the  haokniptcy,  places  the  party  in  the  same  situation 

as  if  the  payment  hod  been  made  before  the  bankruptcy 

bjr  any  other  person.     We  are  therefore  of  opinion, 

that  the  plea  is  good  both  in  substance  and  form,  and 

ooBsequently  thai  the  postea  must  be  delivered  to  the 

ddbdant 

Judgment  for  defendant* 


V0L.V. 
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^f^^L^A  I^E  Dem.  JoHK  HuRBELL  and  Edwaud  Livjer- 
MORE  against  Robert  Devereux  FANcoanT 
HuRRELL  and  Others. 

dg^taSTJa"^"  17  JECTMENT,  to  rec»ver  the  possession  of  certain 
tSTitTafrrr^  premises  in  the  county  of  Essex.  .  Tlie  cause  w^as 

giving  Mrenl     tried  at  the  Essex  Sprinir  assizes,  1 820,  before  Gmrtm  B  ., 
pecuniary  Iq^  *^ 

dcB,  bequMUh-    when  the  jury  found  a  verdict  for  the  lessors  of  the 

edallthcrat 

and  residue  of    plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  fol- 

hia  f  rtatci  ind       « 

effects,  wiiat-     wwing  case. 

^°^^„^  10  On  the  21st  of  Mayy  1805,  Moses  HurreU  the  elder^ 
oMoi^^Su  ^^K  seised  in  fee  of  the  freehold  premises  in  question^ 
^a^'^num,  ^nj  being  also  possessed  of  personal  property,  made*  his 
upon  trust;  last  wiU,  duly  executed  to  pass  real  estates,  as  follows : 
sh<Mild,  out  of    I  give  unto  my  sons,  Jokuy  Aaron^  William^  Charles^  and 

such  residue  of 

the  monies  and  Thomas^  and  to  my  daughters,  Susanna  and  Rebecca^ 
should  die  pos-  ^^  ^^^  ^^  lOOL  a^piece,  to  bo  paid  to  such  of  them  as 
JI^I^J^^^^  shall  be  under  the  age  of  21  years  at  the  time  of  roj 
Jh**/"^**Ih"  decease,  upon  their  attaining  the  respective  Bfp^  of  -  21 
in  his  posses-      years ;  and  to  such  of  them  as  shall  have  attained  their 

sion  for  the  re-  "^ 

mainderofhis  respective  ages  of  21    years  at    that  time,  within  six 

term  therein* 

for  the  joint  months  after  my  decease;  with  benefit  of  survivorship 

certain  of  his     among  them,  in  case  of  the  deatii  of  any  or  either  of 

ten  tteein     "  ^^^  under  the  age  of  2 1  years.     And  as  I  have  al- 

afSewpir-'     ready  provided  for    vcty  son  MoseSf  and  my  daughter 

ation  of  the  Sarah*  the  wife  of  Edward,  Ltvemtore^  I  do  hereby  only 
said  term,  upon  '  '  j         j 

further  trust,      give  them  the  sum  of  10/.  a-piece  for  mourning",  to  be 

pose  of  such 

residue  of  his  estate  and  effects,  or  such  effecto  as  should  then  be  upon  his  said  farm,  and 
to  divide  the  money  arising  therefrom  among  his  said  sons  and  daughters :  Held,  that  the 
testator's  reil  estate  did  not  pass  by  this  vilL 

paid 


0 


\ 
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fdd  to  iheiB  respectively  within  sis;  months  after  my       199U 
deccMfii    And  after  payment  of  the  above-meotjoued     __  , 

Son  uWl# 

legacies^  ray  just  debts,  funeral,  testamentary,  and  other      Hosmia 

ioodental  expenccs,   I  give  md  bequeath  all  th^  rest     Untmtu 

Md  raUMe  of  my  estate  and  effects  vahattoeoer  and  ^mhen*^ 

soeorr,  unto  my  brother,  Aaron  HwreUy  my  said  mm  Johnt 

and  my  said  soa-in«-law,  Edward  lAvermore^  their  OM'* 

colon,  administrators,  and  assigns,  upon  the  ibUowii^ 

tmsts;  that  is  to  say,  upon  trusty  that  they  sballf  out  of 

soch  residue  of  the  monies  and  ^ects  that  I  shftll  die 

ponesied  of^  carry  on,  manage^  and  cultivate  the  &rm 

mm  in  my  possession,  for  the  remainder  of  my  term 

and  iatertit  ther^n,  for  the  joint  advantage  of  my  siud 

sons,  jSnfai,  Aarom^  WUUom^  Charles^  and  Thomas^  and  tny 

said  daflighten^  Susanna  and  Sebecca ;  and  at  the  expir* 

ation  of  the  said  term,  upon  further  trust,  to  9eU  such 

lesidoe  of  my  estate  and  effects,  or  such  effecti^i  as  shall 

then  be  upon  my  farm,  and  divide  the  money  arising 

unoog  lus  said  hisc-mentioned  five  children.     Aod  I  do 

henfaj  appoint  my  brother  Aaron  HurreU,  my  said  sqa 

JUs^  aod  my  son-in-law,  Edward  Ldvermore^  executors  of 

thkmywilL" 

The  testator  died  in  February  1807f  and  on  the  86tb 
Mmckt  1808,  the  will  was  duly  proved  by  the  exeontorfl* 
The  tenant  in  possession  of  the  estate  under  the  tes- 
tator, after  his  death,  paid  one  halt-year's  rent,  due  for 
the  premises,  at  Ladjf-dayi  1 807,  to  the  lessors  of  the 
piaintifl^  who  are  the  surviving  devbees  in  the  willf  «nd 
to  the  said  Aaron  HurreUf  mice  deceased ;  afler  whiob 
pipients,  the  said  JSobert  D€V0reux  Fa^icoyrt  Mm^ 
rdl  bdog  the  heir  of  tha  testator,  in  that  obaritoter 
sod  right,  entered  into  possession  of  the  estate  and  pre* 
C  2  mises. 


0 
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1621.       mises,  and  he,   together  with  the    other   defendaxitSy 
jj^"^^      hath  thence  and  hitherto  retained  possession  thereofl 

HUAKBLL 

HgftBiu.         Sugdeuy  for  the  plaintiff.     The  real  estate  passed    by 
this  will  to  the  trustees.     The  object  of  the  testator  ^'as 
to  provide  for  all  his  children,  and  he  gives  and    be- 
queaths all  the  residue  of  the  estate  and  effects  to  tlie 
trustees,  for  that  purpose.    If  the  will  had  stopped  here, 
it  is  quite  clear  that  the  real  estate  would  have  passed 
by  those  words ;  but  it  goes  on,  "  In  trust,  out  of  such 
residue  of  the  monies  and  effects,  to  manage  his  farm 
to  the  end  of  his  term."     It  may  therefore  be  said,  that 
the  testator  only  meant  to  give  to  them  the  residue  of 
his  monies  and  effects ;  but  then  the  trustees,  at  the  ex- 
piration of  the  term,  are  directed  to  sell  and  dispose  of 
the  residue  of  his  estate  and  effects^  and  therefore  the 
testator  must  have  intended  more  to  pass  than  his  mo- 
nies and  effects.  Besides,  the  real  estate  will  pass  under 
these  words,  provided  it  appear,  from  the  other  part  of 
the  will,*  that  he  intended  it  to  pass.     Doej  Lessee  of 
Wall   V.    Langlands  {a)j    and    Doef    dem.    Andrew    v. 
Lainchbury.  (b)     Now  here,  by  the  use  of  the  words, 
'*  residue  of  his  estate  and  effects,"  it  does  appear,  that 
the  testator  meant  the  real  estate  .to  pass. 

H.  J.  Stephen^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  We  are  all  clearly  of  opinion,  that 
the  testator  did  not  mean  that  his  real  estate  should 
pass  by  this  will.  We  must  collect  the  intention  from 
die  whole  context  of  the  will.    There  can  be  no  doubt, 

(a)  \t^Eatt,  910.  (b)  11  EaU,  200. 

that 
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tbtf  words,  which,  in  their  technicals  senses  generally       1821. 

denote  personal  propertVf  will  pass  the  real  estate^  if 

Ijoi  deal* 
?aA  appear;^  firom  the  whole  of  the  will,  taken  together,      Humull 

ogatHtt   '  • 

to  liaye  been  the    intention  of    the  testator.     It  is     i^umilu 
quite  dear,  that  the  testator  here  intended  that  his  per-  - 
sonal  property  only  should  go  to  the  trustees.     The 
bequest  is  to  th^n,  their  executors,  administrators,  and 
aadgns ;  the  word  ^  heirs"  is  not  used.     That  circum- 
stance is  not  indeed  very  strongly  to  be  relied  on;  but 
it  is  not  to  be  altogether  rejected  in  construing  this  will. 
The  nature  of  the  trusts  clearly  shews,  that  the  testator 
meant  to  bequeath  his  personal  property  only,  for  the 
trustees  are  directed,  out  of  such  residue  of  the  monies 
and  cAct%  to  manage  the  farm  for  the  remainder  of  his 
term.   Now  the  real  estate  was  not  applicable  to  such  a 
^  parpoGe,  for  the  trustees,  at  all  events,  had  no  power  to 
sdl  any  part  of  the  estate  bequeathed  to  them,  until 
tlie  eod  of  the  term.     Then  the  testator  directs  the 
troitees^  at  the  expiration  of  his  term,  to  sell  such  re- 
sidue of  his  estate  and  eflfects ;  or  suck  effects  as  shall  be 
i^KM!  iiis  nid  farm.    It  appeieurs  to  us  therefore^  tha^ 
by  using  the  latter  word,  he  himself  has  furnished  a 
comment  upon  the  words  the  residue  (f  his  estate  and 
^tds;  and  that  by  those  words,  he  meant  only  such 
estate  and  effi^ts  as  constituted  personal  property.     In- 
aflnnch,  therefore,   as    it  was  not  necessary  jthat  the 
tnstees  should  take  the  real  estate,  and  as  it  was  not 
Aztable  to  the  purposes  of  the  trust,  we  are  of  opinion 
that  the  real  estate  did  not  pass  by  the  will,  and  con- 
■equendy,  tha    there  must  be  judgment  for  the  defend- 


Judgment  for  defendants, 
C3 
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ISSi. 

2Jj2^j|jj  St£*le  agaaut  Mamns. 

^Tfagpur-  ryjjE  plaintiff  declared    in   debt  tapoft  the  sttitutc 
wtatefreefiom         s  and  S  ffjtntrif  6»  «?4  18.,  Bs  th*  ftirmtr  atul   pro- 

nctonAr  tttae,  ^ 

with  aright  of  prictor  df  the  tithes  bf  corn  ttrisincr  from  land  in   the 

common  thereto  .  . 

annexed;  the  .  pftrish  of  Cathe^ingtm^  Itt  tlie  tounty  of  Styidhdftfpioffy 

•ftenrardi!^.  Agtlinst  the  defi-ndbilt  M  otcvlpier  df  Utld  ftl  that  paHsh, 

an  act  of  pw.  ft^^d  ishAi'ged  that  the  de%t)datlt  had  carri^l  Away  his 

IdbSS^uS?  *^^*  Without  netting  dttt  the  tithe,  whereby  an  ftction 

^j^?^/^  fatid  ttcCHifed  to  the  pkihtlffj  to  demand  and  have  i>F  the 
hi^saidrig^tof  defendant  tr^le  the  ¥alttl&  of  the  mib  tithe.     Piea  nil 


Held,  that  no  dtttet.    Al  th«  ifitl  teTcM  GMlai^  Bareh  tx  tlie  Sum- 
tithe  was  pay- 
able in  reipect  m»f   AttiRb,    1619^   fbr  lh«  cMttty  of  SMhamfMt^  a 

of  the  allottod  y^ 

land.  verdict  wte  fouAd  wt  iht  plftlAtfff,  »(ibjett  to  the  opiaion 

of  the  Court  «m  the  foilow&ig  casei 

liiB  plaintiff  dafatifd  the  tiih«»  in  cfuestion)  as  the 
tenant  for  an  uilexpired  term  df  yeati^  of  Sir  Imxk 
Curtiii  the  lay  imprapriator  of  the  r^etorial  tithes  &f  the. 
parish  of  Caikeringtm%    By  an  indosure  act  tyf  the 
50  6.  3«  c.  21S^  for  disafforesting  the  foren  of  Bier^  in 
the  county  of  Sonthamptens  and  fot  inclosiiig  the  f)pen 
commonable  lands  within  tlie  forest^  after  reciting  (sec- 
tion 41.)  that  die  000  acres  of  land  thereby  vteted  in 
his  majesty^  being  taken  out  of  diflerent  parishes^  the 
persons  entitled  to  the  tithes  of  such  parishes  might  be 
injured  thereby,  it  was  enacted)  that  out  of  th«  said 
open  coinmonuble  lands  diereby  directed  to  be  divided 
and  inclosed,  allotments  should  be  made  to  the  persofts 
entitled  to  the  tithtes  of  such  parishes,  of  so  much  land 
as  should  be  in  the  judgment  of  the  commissioners,  a 

full 


BtiMLM 

nfomu 
MiirvB. 
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M  eompeiiBation  for  such  injury.    And  it  was  tiirth^       1821. 
flMted  (secUon   42.)  that  the  commissioners  should^ 
m  the  ruoLt  place,  allot  the  residue  of  the  said  open 
oommoDable  lands  and  grounds  respectively  to,  and 
ttDOog  the  persons  entitled  to  conunonage.     <*  Pro- 
vided, (sectiim  43,)  that  nothing  ih  the  said  act  shall 
extend,  or  be  construed  to  extend,  so  as  to  prejudice, 
lessen,  or  defeat  the  right,  title,  or  interest  of  the  several 
TcctMs,  ncBrs,  and  lay  impf  opriatbrs  of  the  several  and 
respective  parishes^  townships,  hamlets,  or  places  of 
SokrUm^  Hambtfton,  Caiherington^  &C.  or  any  person  or 
petsoitt  whomsoever,  in,  or  to  any  tithes,  great  or  small, 
uinog  or  renewing  out,  or  payable  for,  or  in  respect  of 
any  lands,  tenements,  hereditaments,  within  the  same 
tefenl  parishes,  &c  but  such  great  and  smjall  tithes 
AtU  be  paid  and  payable^  at  all  thnes  hereafter,  in  such 
^nd  die  same  manner  as  they  would  have  been,  in  case 
this  act  had  not  been  made."    Before,  and  at  the  time 
of  passing  of  this  act  of  parliament,  John  Ring  esquire 
WIS  the  owner  of  an  estate  at  Lave  Dean^  in  the  parish 
^OMmngton^  and  the  tithes  arising  from  such  estate, 
farvhieh  estate^  as  consisting  of  120  customary  acres 
of  arable,  pasture^  and  coppice  land,  in  the  occupation  of 
Edward  Mannsj  free  from  rectorial  tithe,  (but  which 
tithe  had  been  purchased  with  the  estate,)  situate,  and 
bring  at  Love  Dean,  in  the  parish  of  Catherington^  he 
dsimed  a  right  of  common  from  the  commissioners 
voder  the  foregoing  act,  who  thereupon  awarded  to 
Mr.  AiN^,  in  right   of  the  last  mentioned  estate,  five 
acres  and  17  perches  of  the  open  and  commonable  lands 
of  the  forest  of  Bier^  situate  in  the  parish  of  Catfierington. 
The  defendant  JoAn  MannSj  became  the  tenant  of  two 
acrcs^part  of  such  five  acres  and  17  perches  so  allotted 

C  \  to 
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1821.       io'Nlr.  Ringf  and  in  the  year  1817)  sowed  such  trw€> 
■j^"^       aeres  with  oats,  and  afterwards  cut  and  carried  a^ray 


the  crop  without  setting  out  the  tithe.  The  tithe 
demanded,  but  refiised,  on  the  ground  that,  as  the 
allotment  had  been  made  in  respect  of  land  not  paying 
tithe^  the  allotted  lands  were  exempt  from  the  paynneot 
of  tithe. 

Selwyti  for  the  plaintiff,  contended,  that  he  waa  en- 
titled to  recover.      It  does  not  appear,   whether  the 
right  of  common,  in  respect  of  which  the  altbtment 
was  made,  was  tithe  free.     The  language  of  the  con- 
veyance might  or  might  not  be  large  enough  to  convey 
to   Mr.  Ring  the  tithes  of  the  common.      In  Lord 
GvEgfdir  V.  Foakes  (a)  it  was  holden,  that,  by  a  grant  of 
all  tithes  arising  out  of^  or  in  respect  of  farms,  lands,  &c. 
the  tithes  arising  out  o^  and  in  respect  of  common 
appurtenant  to  such  fiirms  or  lands  will  pass.     Here, 
however,  no  conveyance  is  stated,  and  it  is  rather  to  be 
collected  from  the  language  of  the  case,  that  the  tithes 
of  the  estate  alone,  and  not  the  tithes  of  the  right  of 
common^  appurtenant  to  such  estate^  had  been  pur- 
chased.    If  this  view  of  the  case  be  correct,  it  can 
hardly  be  contended,  that  the  common  being  ^able  to 
the  tithes,  the  allotment  in  lieu  of  it  would  be  exempt. 
Indeed  the  contrary  would  follow,   as  appears  from 
Moncaster  v.  Watson,  {b)     But  admitting  that  the  right 
of  common  were  tithe  free,  would  it  be  a  necessary  oon- 
sequence,  that  the  land  allotted  in  lieu  thereof  should 
also  be  tithe  free  ?    The  demand  of  the  impropriator  in 
the  present  case,  is  a  demand  of  the  tithe  of  corn.    Bnt 

(c)  7  T.R.  641.  W  3  Burr.  1375.     I  BL  402.  S.C, 

i. 

corn 
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COC1I4  not  be  part  of  what  grew  upon  the  com-        1821. 
;  the  tithes  that  arose  in  respect  of  the  common,       7^ 
oonkl  odIj  haye  been  tithes  of  agistment,  or  of  lambs,        againM 

Ma  NHS. 

caWes^  ymxA,  milk,  and  other  things  that  could  be  the 
pradooe  of  a  common.     Suppose  the  owner  of  a  iarm, 
bUe  to  tithes  of  com,  and  also  to  an  agistment  tithe, 
dMwld  agree  with  the  person  that  he  should  hold  his 
land  free  of  agistment  tith^  and  afterwards,  upon  a  de- 
mand made  of  the  tithes  of  com,  should  plead  this 
agreement,  it  would  hardly  be  considered  as  an  answer 
to  the  'demand*    The  case  of  Stockaoett  v.  Teny  (a)  is 
diatingniihahle  from  the  present ;  for  there  there  was  an 
cxpireK  agicement,  that  the  parties  should  enjoy  their 
Ti|^  in  sereralty,  as  they  did  their  rights  of  common. 
And  Lord  Hardmcke  in  delivering  his  opinion,  mainly 
Tdied  on  that  agreement.     Here  there  is  no  such  ex* 
pTCfls  agreement,  and  none  can  be  implied ;  for  a  claim 
of  tithe  can  only  be  discharged  by  special  words.    Par" 
kmi.HkuU.(by 

R  Lowes  ccmtra,  was  stopped  by  the  Court. 

AxBOTt  C.  J.  I  am  clearly  of  opinion,  that  the 
plaintiff  is  not  entitled  to  recover.  The  facts  are  these, 
tUa  Sing  being  the  owner  of  an  estate  of  120  acres, 
and  the  tithes  arising  therefrom,  (which  tithes  he  had 
puchased  with  the  estate^)  had  allotted  to  him,  under 
an  iodosure  act,  certain  land  in  Jieu  of  a  right  of  com- 
moo  appurtenant  by  custom  to  his  estate^  The  plain- 
tiC  who  is  the  tenant  of  the  lay  impropriator,  claims 
tithe  10 'respect  of  snch  allotted  land,  and  the  question 

(«)  1   VeM.  117.  (6)  Cro.  Elix.  161. 

$ub« 
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l^H.      siibfttantiftlly  is,  whether  th6  lay  impropriator,  who  liafl 
" —      90\d  the  tithe  of  the  estate,  is  entitled  to  the  tithe  of 
tj^atiut       land  allotted  to  the  owner  of  that  estate,  in  lieu  or  a 
'  right  of  common  which  was  appurtenant  by  custom  to 
the  laiid/   It  is  quite  clekr>  that  after  the  lay  impro- 
priator had  thus  sold  the  tithes  of  the  estate,  no  tithe 
was  payable  at  least  before  the  passing  of  the  tnclosure 
aet«    Before  the  sale)  the  tithe  was  payable  equally  in 
respect  of  all  cattle  feeding  on  the  enclosed  as  on  the 
tommon  land.    When  the  lay  impropriator  sold   the 
tithes  Of  the  estat^i  he  therefore  sold  all  the  tithes  in 
respect  of  all  cattle  feedings  both  upon  the  enclosed 
Und  the  common  land*     And  I  -am  of  opinion,  ibftt 
inasmuch  as  no  tithe  was  payable  before  the  inclosure 
act)  in  respect  of  the  cattle  feeding  on  the  common 
land,  no  tithe  is  payable  now  in  respect  of  the  "land 
idlotted.tb  the  owner  of  the  estate^  in  lieu  of  such  right 
of  common.    This  case  is  very  distinguishable  from  the 
case  of  Moncaster  v.  Watson  (a),  for  the  land,  in  respect 
of  which  the  allotment  was  there  made,  was  not  wholly 
free  from  the  payment  of  tithe;  the  exemption  daimed 
was  merely  from  the  tithe  of  corn,  grain,  and  hay, 
neither  of  which  the  common,  while  uninclosed,  was 
capable  of  producing.    The  tithe  of  agistment  would 
therefore  remain    payable,    notwithstanding   the  ex- 
emption.    Here,  the  owner  of  the  land  is  the  owner  of 
the  tithes,  for  the  effect  of  the  conveyance  must  have 
been  to  make  the  owner  of  the  estate  the  owner  of  all 
the  tithes  of  the  land,  and  I  am  of  opinion,  th&t  the 
owner  of  the  estate  becomes  the  owner  of  the  tithes  of 
land  allotted  to  him,  in  respect  of  a  right  of  cotumon 

(a)  S  Burr,  1375. 

appur- 
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■{ipiirtttafit  to  thai  Mat^.    The  p06t^  must  therefore 
bt  ddi^^ered  to  the  deftbdaflt 

HoLSOYD  J»  I  am  of  the  same  opinion,  I  am  quite 
tatirffd,  from  the  case  of  Sioekwett  v,  Teny^  and  the  rea- 
aottiDg  of  Lord  Kng^  in  the  case  of  Lord  Qtsgfdir  ▼• 
Fmlm  (4)b  that  the  plaintiff  i«  not  entitled  to  the  tithes 
of  the  allotted  land^  but  that  the  person  who  is  entitled 
to  the  tithes  arising  out  of  the  estate,  is  dso  entitled  to 
the  tithes  arising  9ut  of  the  allotted  land,  in  like  manner 
■s  be  would  have  been  entitled  to  tithes  arising  out  of 
the  bcQiAcial  enjoyment  of  the  right  of  common  ap- 
fnaitnant  to  that  estate  in  case  the  indosure  aet  had 
*peised.(*) 


Judgment  fcft  deliindMt. 

(6)  JBffy&y  J.  was  ibwnt  at  Chambftt. 


18121. 


BltST  J.  dDncurred. 


(•)  7r.  JL641. 


Hudson  agaimt  Guamoer. 


ASSUMPSIT  for  the  price  of  coals.     The  declar 
ation  contained  two  special  counts  on  a  contract 
between  the  parties,  and  also  counts  for  goods  sold  and 


Ocfo6rr24tb. 

The  owner  of 
goods  being 
indebted  to  • 
factor  in  an 
amount  ex- 
ceeding thefr 
ta  him  for  sale:    the  fsetor  being  also  similarW  indebted  to  /.  iS"., 
■Id  die  goods  to  bim.     The  factor  afterwards  became  bankrupt ;   and  on  a  settlement  of 
•eeouiiB  between  I.  S.  and  tbe  iusigtiecs,  /.  &  aUowcd  credit  to  Uiem  for  the  price  of  the 
goods,  and  be  tbeo  proved  the  residue  of  his  claim  against  tlie  estate :    Held,  that  as  the 
nettr  bad  a  Hen  on  the  lebole  prtc*  of  the  goods,  soeb  settlement  of  aotounto  between  the 
veadce  and  the  assignees  affbrdcd  a  good  answer  to  an  action  against  the  vendee  for  the 
(vite  of  the  goods,  brought  either  by  or  on  the  account  of  the  original  owner. 

By  47  <k  J.  ar*f.  2.  c  28.  i.  29..  <*  All  contracts  for  coals  are  to  be  fairly  entered  in  a 
book  to  be  kept  bj  the  factor,  subscribed  by  the  buyer ;  and  A  copy  of  such  contract  is  to  be 
Mrfcmi  by  tfa«  factor  to  tlie  clerk  of  the  market,  within  an  hour  after  the  close  of  the 
Bvket"  A  fmctor  having  coals  con<iigned  to  him  fot  sale  by  A  ,  w\d  the  same,  and  entered 
Iko  eoocraet  is  his  book  a4  having  been  made  fur  C ,  the  master  of  the  sliip.  It  was  not 
>%oed  by  the  purchaser  ;  but  in  the  copy  delivered  to  the  clerk  of  the  market,  the  pur- 
tkm't  naoM^  aa  irvll  aa  that  of  the  ibctorv  was  inserted  i    the  factor  had  no  authority  to 


ioMft  the  aamc  of  the  master  in  hu  contract,  but  it  was  a  common  pracdce  in  the  coal  trade 
>ib  da  Qaaj,  vrbether,  under  the  circumstance*,  an  action  might  be  brought  in  the 
^^oic.  for  thm  price  of  the  coals. 

deliveredf 
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1821.       delivered.     At  the  trial  before  Lord  EUenboron^k  C«   J'^^ 
•""^        at  the  sittings  after  Michaelmas  term,  1817,  a  verdiot 
asainu       WES  found  for  the  plaintiiF  for  110/.  65.  Gd.^  subject;   €0 
the  opinion  of  the  Court  on  the  following  case : 

The  plaintiff  was  the  owner  or  master  of  the  ship 
Marinj  and  was  employed  in  the  coal  trade  by  one  JoA^ir 
HaUameUy  who  was  owner  of  the  cargo  of  coals  by  thci^t: 
ship,  a  part  of  which  was  the  subject  of  this  actioix. 
The  ship  and  cargo  were  addressed  by  HalUmeU  to 
Robert  Clarkj  a  factor.    On  the  lOth  oi Aprils  1816,  the 
defendant  agreed  with  Clark  to  purchase  of  him  part 
of  the  Maricl%  cargo,  and  in  the  contract  entered  by 
^  the  factor  in  his  book,  the  coals  were  stated  to  be  pur- 
chased of  Robert  Clark,  factor  for  Hudson^  master  or 
owner  of  the  ship  Maria.     It  was  not  signed  by  the 
defendant,  or  any  person  by  him  authorised,  but  in  the 
copy  delivered  by  the  factor  to  the  clerk  of  the  market, 
the  names  of  the  defendant  and  of  the  factor  were  in- 
serted at  full  length.     By  the  47  6.  3.   sess.  2.   c.  68. 
(local  and  personal)  sec.  29.,  it  is   enacted,  ^<  that  all 
contracts  for  coals  between  buyer  and  seller,  shall,  by 
the  crimp  factor,  be  fairly  entered  with  the  conditions 
thereof,  and  priee  of  such  coals,  in  a  book  to  be  kept  by 
,    such  crimp  factor,  subscribed  by  such  buyer,  and  by  the    1 
crimp  factor,  with  their  names  writtep  at  full  length, 
and  a  true  and  perfect  copy  of  such  contract,  and  the 
price  of  such  coals,  shall  be  delivered  by  such  crimp  or 
factor  to  the  clerk  of  the  market,  within  one  hour  after 
the  close  of  the  market  on  that  day,  for  the  inspection 
of  any  person.'*      Clark  was  authorised  by  Hallawell, 
not  only  to  sell,  but  to  receive  the  price  of  the  coals. 
Hudson  had  no  interest  in  the  cargo,  and  his  name  was 
inserted  in  the  contract  without  his  authority,  it  being 

the 
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fbe  ssD^  practice  so  to  insert  the  name  of  the  master.         1821. 
The  coals  were  delivered  to  the  defendant,  pursuant  to 

HUD«OK 

the  coDtract.     In  Juncy  1816,  Clark  became  a  bankrupt.      jxgainat 

At  the  time  of  the  purchase,  Clarke  who,  for  a  con* 

skkrable  time,  had  had  dealings  with  the  defendant, 

was  indebted  to  him  in  272L  5s.  4^.,  for  money  lent  and 

advanced  to,  and  paid  for  Clark  in  the  regular  course 

of  bnsines;  and  in  the  month  of  January^  1 81 7,^  prior 

tP  the  plaintiff  bringing  this  action,  an   account  was 

aeCtled  between  the  defendant  and  the  assignees  under 

GarFs  commission,  in  which  the  assignees  allowed  the 

defendant  to  deduct  the  price  of  the  coals  from  the  debt 

due  to  the  estate,  and    he   then  proved  the  balance 

under  the  coininission.     At  the  time  of  the  sale  of  the 

eoals^  and  continually  from  thence  up  to  the  time  of  the 

bankruptcy  of  Clarkj  HaUowell  (who   has   also  since 

become  bankrupt)  was  indebted  in  a  considerable  sum 

to  ClarJtj  and  after  giving  credit  to  Hallawell  for  the 

price  of  the  coals  on  the  Marioy  the  balance  remained 

ooDsiderably  in  favour  of  Clark. 

F.PoUock  for  the  plaintiff.  This  action  is  main- 
tainable in  the  name  of  Hudson^  because  he  was  the 
person  whose  name  was  entered  in  the  book  of  the 
bctor,  and  also  in  the  copy  delivered  to  the  clerk  of  the 
market  The  defendant,  therefore,  might  have  learnt 
with  whom  the  contract  was  made,  and  he  cannot  now 
be  allowed  to  say,  that  the  contract  was  not  made  with 
tbe  present  plaintiff.  If  the  defendant  had  signed  the 
ooatract,  as  required  by  the  47  6.  3.  c.  68.,  there  can  be 
no  doubt  that  the  plaintiff  might  have  sued.  Assuming 
however,  that  the  action  was  maintainable  in  the  name 
o[ Hudson,  the  settlement  which  has  taken  place  between 

the 
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18JL       the  defendant  and  the  assignees  of  tbe  bankrupt,  cannot 
jl      '^       operate  as  any  answer,  to  the  present  action,  for  admit* 
agaifist       (iDg    (h^^  (iijg  ^g^  Q^ust  be  considered  as  if  tbe  action 
were  brought  in  the  name  of  Hallowellj  this  settlement 
took  place  after  tbe  bankruptcy  of  Clark^  and,  although 
a  payment  to  him  before  his  bankruptcy  would  have 
been  a  valid  payment,  as  against  bis  principal,  because 
he  had  authority  to  receive  tbe  money,  yet  his  baok- 
'  ruptcy  was  a  revocatiop  of  that  authority,  and  therefore 
the  payment  was  not  made  to  an  agent  authorised  to 
receive  it,  and  consequently  is  not  a  valid  payment  aa 
against  Halknoell. 

.  Gaselee  contra.  The  bankruptcy  of  the  factor  would 
.  certainly  operate  as  a  revocation  of  his  authority  to 
receive  payment  on  account  of  his  principal.  Here, 
however  the  payment  was  made,  not  merely  on  the 
account  of  HatloweU  alone,  but  it  was  made  to  Clpri 
or  his  assignees,  who  stand  in  the  same  situation  in  re- 
spect of  the  lien  which  he  had  against  HaUowU. 

The  Court  were  about  to  pronounce  judgment,  when 

F.  Pollock  in  reply,  suggested,  that  Clark  never  had 
any  Hen  in  this  case,  because,  by  the  provisions  of  the 
47  G.  S.  c.  68.,  coals  must  be  sold  while  in  the  ship, 
except  in  the  case  of  a  sale  to  government ;  the  pro- 
perty, therefore,  immediately  passes  from  the  vendor  to 
the  vendee,  and  the  factor,  therefore,  never  had  a  pos- 
session so  as  to  give  him  a  lien. 

(a)  Bayley  J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover.  Thestat.  AT  G.^.  e,  68.  5fM«l 

(a)  Ahbi>ti  C,  X  WHS  fitting  «t  thS  Qld  Bailey. 

was 
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inmed  with  the  view,  that  coals  which  reiu:hed  the  1891. 
market  should  not  be  warehoused  for  the  benefit  of  the  — — - 
original  sender  of  the  coals,  but  that  be  should  sell  as  j;e'^ 
soon  as  the  ship  arrived,  or  that  the  coals  should  bie 
kept  in  the  ship,  and  the  ship  thereby  detained  till  an 
actual  sale  took  place.  The  legislature  did  not  intend 
by  the  provisions  of  that  statute,  to  interfere  with  the 
rights  of  a  &ctor.  In  this  case,  Clark  is  described  as 
the  factor  of  HaUcfxell.  It  seems  to  me,  that  when 
the  coak  arrived,  the  ship  having  been  addressed  to 
Gari  as  factor,  and  he  having  the  complete,  control 
of  the  coals  in  that  diaracter,  the  ship  is  to  be  cour 
•ider«d  as  the  warehouse  of  Clark^  for  the  coals  then  in 
ihe  ihip^  and  the  coals  are  to  be  considered  in  his  pos- 
setiJOfl«  K  that  be  so,  then  the  question  is,  whether 
^  that  which  has  passed  between  the  assignees  of  Clark 
and  Granger^  takes  away  from  HalUncell  the  right  to 
sue  in  HudMni%  name ;  and  it  seems  to  me  that  it  does: 
Clarkf  as  fiustor,  had  a  lien  on  every  thing  in  his  pos- 
session, and  he  therefore  had  a  lien  upon  these  coaU. 
As  factor  too,  he  had  a  general  lien,  not  only  on  the 
article  when  in  his  possession,  but  on  the  price  of  the 
article  when  sold,  and  having  that  lien,  he  may  enforce 
payment  to  himself  in  opposition  to  the  principal.  That 
being  so,  Clark  in  this  case  sells  to  Granger  the  goods 
of  HaUaxeU^  who  at  that  time  was  indebted  to  Clark 
in  more  tlian  the  price  of  these  goods.  The  latter 
having  a  lien  on  the  price,  might  insist  that  Granger 
should  pay  him,  and  that  Halhwell  should  not  receive 
the  money*  Clark  afterwards  becomes  bankrupt,  and 
his  bankruptcy  undoubtedly  would  have  operated  as  a 
omuiiennaod  of  hia  authority,  to  receive  the  price  on 
Mmm  9i  Im  pnacipal;  but  it  does  not  operate  to 

destroy 
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J 821.  destroy Jiis  right  to  receive  it  on  his  own  account  in 
jj^^^^  respect  of  his  lien.  That  being  the  situation  of  the 
af^dna        parties,  the  defendant  afterwards  comes  to  a  settlement 

Grakosr.       ^  ^ 

with  the  assignees  of  Clark^  the  eflFect  of  which  was,  that 

Granger  paid  to  Clark^i  assignees  the  price  of  the  coals, 
which  Clark  till  his  bankruptcy  had. a  right  to  insist 
should  be  paid  to  him,  and  which  his  assignees  had  the 
same  right  to  insist  upon  afterwards.     It  seems  to  me 
therefore,  that   this  was   a   valid  payment  as   against 
HaUameU^  and  that  he  cannot  now,  either  in  the  name 
of  Hudson^  or  in  his  own  name,   sue  for  payment  a 
second  time.     Upon  the  other  question,  whether  the 
action  can  be  maintained  in  the  name  of  Hudson^  he 
having  no  interest  in  the  contract,  I  entertain  consider- 
able doubt.     If  the  defendant  be  bound  to  admit,  that 
the  contract  was  made  by  him  with  Hudson^  then  the  , 
latter  would  be  the  pai*ty  entitled   to   sue.      Now  as 
Hudsoris  name  was  in  the  contract,  and  the  defendant 
might  have  seen  it,  if  he  pleased,  I  incline  to  think  that 
he  is  bound  by  the  terms  of  the  contract,  and  that  he  is 
not  at  liberty  now  to  say,  that  Hudson  was  not  the 
pitrty  with  whom  he  contracted.     It  is  unnecessary  to 
pronounce  any  judgment  upon  that  point,  inasmuch  as 
I  am  clearly  of  opinion  upon  the  other  ground,  that 
there  must  be  judgment  of  nonsuit. 

HoLROYD  J.  It  is  unnecessaiy  to  decide  in  the 
present  case,  whether  the  action  can  be  maintained  in 
the  name  of  Hudson ;  because,  I  am  clearly  of  opinion 
,  upon  the  other  point,  that  there  must  be  judgment  of 
nonsuit.  It  appears  to  me,  that  Clark  was  fiurtor  and 
not  a  mere  brdier ;  aiid  that  being  so,  I  am  of  opiaion, 
that  he  had  a  lien  tiot  only  on  the  goods  while  tlicy 
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I  in  his  posBessioD,  but  abo  on  the  proceeds  of  .18S1. 
^goods  which  he  sdd  as  such  &ctor.  In  DrinkaaUr  umaax 
n  Goodm  [a)  it  was  expressly  decided,  that  a  factor  •tmt 
who  becomes  surety  for  a  principal,  has  a  lien  on  the 
price  of  the  goods  scdd  by  him  for  his  principal,  in  the 
anoont  of  the  snm  for  which  he  has  become  snrety,  and 
Mr.  Jnstioe  Ckambre^  in  Houghton  and  Ckhers  v.  MBi' 
ikn{b\  considers  that  as  settled  law.  Clark,  therefore, 
htring  a  lien  on  the  proceeds,  had  a  right  to  receive  the 
pike  from  the  buyer,  and  when  he  had  so  received  it^ 
to  letBin  it  as  against  HaUatedl.  The  bankmptcy  of 
dark  could  not  operate  to  destroy  his  right  of  Ken, 
thoQ^  It  woqld  operate  as  a  revocation  of  his  authority 
to  reoore  any  money  on  account  of  bis  principal.  His 
ass^;nees  after  the  bankruptcy,  had  the  same  rights  as 
the  bsnkrapt  had  before*  A  payment  made  io  Clark 
befive  hn  bankruptcy,  even  against  the  will  of  Hal- 
htBdlj  wodU  have  operated  as  a  valid  payment  as 
sfpiut  HaUaweOj  and  a  payment  to  his  assignees  after- 
wards Buist  have  the  same  efiect*  For  th»e  reasons,  I 
sm  of  opiniim,  that  the  settlement  between  ClarV% 
sH^nees  and  the  defendant  operated  as  a  valid  pay- 
BMDt,  and  consequently  that  this  action  cannot  be 
namtaiDed. 

Best  J.  I  am  of  the  same  opinion.  This  action  is 
broogfat  in  the  name  of  the  present  plaintiff  for  the 
baiefit  of  Hallaxettf  and  it  must  be  therefore  con» 
odered,  as  if  it  were  brought  by  the  latter.  Now  the 
fiicti  are  these :  HaUawdl  sells  the  coals  to  GraHger,  by 
the  means  of  Clark,  his  fiictor ;  HaUaweU  being  then  io- 

(a)  C^per,  SSI.  {b)  3  Mh.  4:  Pul  489. 

Vou  V.  D  debted 
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debted  to  Clark  beymid  the  price  of  the  coals,  Qnxnger 
-payi  the  money  to  Clark.    Now,  Clark  as  factor,  havingr 
a  lien  on  the  coals,  and  on  the  proceeds  when  received, 
had  a  right  to  require  that  the  money  should  be  paid 
to  him,  and  not  to  his  principal,  and  he  also  had    a 
right  even  to  retain  the  money  agdnst  his  principal. 
31ie  payment  to  Clarky  or  to  his  assignees,  who  stand 
in  his  place,  was  therefore  a  valid  payment  as  against 
HaUaioDdl^  and  is  a  good  answer  to  the  present  action. 
It  is  unneoessary  to  decide^  therefore^   whether   this 
action  could  be  maintained  in  the  name  of  Hudson^ 
inasmuch  as  I  am  clearly  of  opinion,  that  upon  the 
other  point,  there  must  be  judgment  of  nonsuit 

Judgment  of  nonsuit. 


Tkunday, 


Richard    Eaton,    Charles    Hammond,    and 

Charles  Hammond,  Jun.     -     Plaintiffs ; 

and 

Henry  Bell,    Charles   Wedge,   and  Joseph 
Treslove,        ...        Defendants. 


An  indorore^  A  SSUMPSIT  for  money  had  and  received,  &c,  and  for 
the  oommis-  interest.     Plea,  general  issue.     At  the  trial  before 

t^t^^^  Daffas  C.  J.,  at  the  Cambridge  Summer  assizes,  1819,  a 

tfaeeipeniM 

of  paasing  and  executing  the  act;  and  enacted,  that  persons  adrancing  money  should  be 
repaid  out  of  the  fint  noocy  raised  by  tiic  commitvoners.  Expenses  were  incurred  in  the 
execution  of  the  act  before  any  rate  was  made.  To  defray  these  expenses  the  commission- 
en  drew  drafts  upon  their  bankers,  requuring  them  to  pay  the  sums  therein  mentioned  on 
account  of  the  public  drainage,  and  to  place  the  same  to  their  account  as  commissioDers. 
*Tlie  bankers,  during  a  period  of  six  years,  continued  to  adrance  considerable  sums  L>y  pay- 
ing  these  drafts :  Held,  that  the  commissioners  were  personally  responsible  to  the  bankers 
for  the  drafts  so  made. 

The  latter  hanng  from  time  to  time  made  half-yearly  rests  in  the  account,  and  charged 
intCKst  upon  ^e  bdance  then  struck,  and  the  commissioners  having  assented  to  that' mode  of 
k«epuig  the  acoounte,  it  was  bald,  that  this  smmIc  of  cbaigtng  cf  interest  balf-ywrly  was  not 
unlawfiil  01^  the  ground  of  usuiy. 

verdict 
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tcfdiet  was  (band  for  the  plaintiA^    On  a  motion  for  b,       ig^i. 
ncv  trial  on  the  part  of  the  defendants,  and  on  a  mo- 
tioQ  on  the  part  of  the  plaintiffs  to  have  the  compoand-^ 
interest  added  to  the  verdict,  the  Court  directed  a.  case 
tobestated« 

A  private  indosure  act  for  allotting  lands  in  the 
pnish  oiUordhatn^  was  passed  iu  the  49  0, 3.,  by  which 
the  defendants  were  appointed  commissioners.  This  act 
proviifes  *'  That  the  acts  of  two  commisrioners  shall  be 
as  valid  as  if  done  by  all.  That  new  commissioners 
Aall  be  s^ipointed  in  ease  any  of  the  first  appointed 
ahoald    die.      That    the    expencea    of 

and  eucuting  tbe  att  shall  hc  paid  by  the 
prapvietors  in  sodi  shares  and  proportions  as  tlie  com* 
misMoen  shall  direct.  That  the  commissioners  shall 
make  a  raCe^  and  in  case  of  non^^yiiient,  shall  have 
power  to  levy  the  same^  together  with  interest,  by  dis- 
tiesk  That  persons  advancing  money  for  defraying  the 
shall  be  repaid  the  same,  with  5  per  cent. 

oat  of  the  first  monies  that  shall  be  raised  by 
the  commissioners.''  Mr.  Weatherby  was  appointed 
sodilor  of  the  commissioners'  accounts,  which  were  to 
be  exammed  and  balanced  by  htm  at  least  once  in  every 
year,  and  no  charge  was  to  be  binding  or  valid  in  law 
iriess  the  same  was  duly  allowed  by  him. 

The  plaintifib  were  bankers  at  Newmarket.  On  the 
1st  cSMbf^  1809,  the  defendants  held  their  first  meet* 
iag  aader  the  act,  at  which  thtf  plaintifis  were  didy 
ifpoialed  bankers.  They  accepted  the  appointment^ 
sod  acted  bs  such.  Various  ^xpences  were  incurred 
in  the  executioo  of  the  act  before  any  rate  was  mada 
ifOD  the  proprietors,  such  as  making  the  new  roadi 
and  diaiflg.  Tb^  defendants  oommeQced  diawing  npfna 
D  2  the 


Eatok 
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'  1821.       the  plaintiffi  in  October^  1809,  to  defray  these  and  ocIioit 
expences,  and  between  that  time  and  June,  1312,    the 
plaintiffs  had  advanced  3329/.  IS^i  without  having    re- 
ceived any  money  from  the  defendants.     On  the  5th  oF 
June,  1812,  the  defendants  made  a  rate  upon  the  pro* 
prietors  to  the  amount  of  8446/.  I85.  ScL,  and  in  Wijv^ 
1817,  another  rate,  to  the  amount  of  3845/.  8s.  4dlL, 
a  very  considerable  part  of  which  sums  remained  un— 
paid.      The  account  continued  open  until  December'^ 
.1818,  when  a  balance  of  2240/.   145.  lOd^  including 
compound  interest,  as  hereinafter  mentioned,  was  due 
to  the  plaintiffs.    During  the  whole  of  the  time  the 
plaintifis  were  greatly  in  advance  to  the  defendants. 
No  interest  was  charged  by  the  plaiiitiffi  until  December^ 
1811,  when  145/.  85.,  the  simple  interest  then  due  upon 
all  the  sums  previously  advanced,    was  added  to  the 
debt;  and  from  January^  1814,  half-yearly  rests  were 
made  in  the  accounts,  and  the  interest  added  to  the 
principal  sum  advanced.      The  defendants   generally 
held  their  meetings  at  Newmarket,  where  the  plaintifis 
reside;  and  the  defendants,  by  themselves,  their  clerk 
or  solicitor,  were  in  the  habit  of  taking  their  banking- 
book  to  the  plaintifis  to  have  the  account  made  up: 
each  of  the  defendants  did  so  from  time  to  time,  and 
no  objection  was  ever  made  by  the  defendants  to  the 
charges  for  compound  interest.      It  was  the  general 
practice  of  the  plaintiffs  to  make  such  half-yearly  rests. 
Mr.  Weatherby,  the  auditor  named  in  the  private  act, 
was  not  applied  to  by  the  defendants  to  audit  their  ac^ 
counts  until  I>ecember,  1818,  when  the  account  for  the 
balance  of  which  this  action  was  brought,  was  submitted 
to,  and  allowed  by  him.     The  drafts  were  in  the  follow* 
ingform:    ^^  Fordham  Inclosure,  October  15th,    18 JO. 

Messrs. 
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Messrs.  Eaton^  Hammond  and  Sod,  pay  John  Morgan^  ld21« 
or  bearer,  forty  pounds,  on  account  of  the  public  drain- 
age, and  place  the  same  to  our  account,  as  commio- 
doners  of  the  above  inclosure."  At  the  trial,  the  Chief 
JustKe  stated  to  the  jury,  that  the  question  for  them  to 
determine  was,  whether  credit  was  given  by  the  plain- 
tiffi  to  the  defendants  personally,  or  to  the  fund  which 
they  had  power  to  raise.  The  jury  found  a  verdict  for 
thepUntifi,  damages  19577.  155.,  deducting  282^,  the 
sum  diarged  for  compound  interest,  with  leave  for  the 
plaintiffi  to  move  to  add  that  sum  to  the  verdict,  if  they 
were  by  law  entitled  to  recover  it 

Dooer^  for  the  plaintiffi.    *The  commissioners  are 
persooally  liable.     Hey  employed  the  defendants  as 
their  bankers.    They  borrowed  the  money,  and  had 
the  means  of  paying  it  out  of  the  rates  which  the  act  of 
parliameit  authorized  them  to  raise.      In  Horsley  v* 
BA[a\  a  bill  having  been  filed  by  the  plaintiff  the 
undertaker  of  a  navigation  at   Thirdc^   in    Yorhhire^ 
against  the  commissioners  named  in  the  act  for  carrying 
it  on,  who  had  signed  the  several  orders;  it  was  con** 
tended,  first,  that  the  defendants  were  not  personally 
liaUe^  because  they  were  exercising  a  public  trust,  and 
the  credit  was  given  to  the  undertaking  itself,,  and  not 
posonally  to  them,  and  the  remedy  was  therefore  in; 
rem;  secondly,  that  those  who  had  been  present  at 
the  meetings,  and  had  signed  some,  but  not  all  the  or* 
ders,  were  liable  only  to  those  which  they  had  respec- 
tively sailed*     But  Lord  Chancellor  Thurlawj  assisted 
fay  AMurst  and  GoM  Justices,  held,  first,  that  the 

(a)  1  Brwmf  01.  Co.  lOl/  JsMwy  77a 

D  3  com- 
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1821*        commissioners  were  personally  liable;  and,  secondlx* 
that  they  were  all  liable  in  respect  of  all  the  ordeirs- 

%'^rfMi  Lord  Tkurlow  says,  "  Who  would  make  a  contract  oxm 
the  credit  of  toll,  which  it  is  in  the  power  of  the  com— 
missioners  to  raise  or  not  at  their  pleasure  ?  Then,  upaxi 
whose  credit  must  the  contract  be?  Certainly  that  of  tho 
commissioners  who  act.  It  is  their  fault  if  they  enter 
into  contracts  when  they  have  not  money  to  answer 
them,  ^  They  have  made  themselves  liable  by  their  own 
acts.''  That  case  is  an  authority  to  shew,  first,  that 
the  commissioners  are  personally  liable ;  and,  secondly, 
that  they  are  all  liable  for  the  orders  given  by  the 
others.  The  defendants  are  liable  to  pay  the  compound 
interest  charged  in  the  account.  It  is  clear  that  they 
assented  to  this  mode  of  keeping  the  accounts,  and  there- 
fore they  must  be  liable,  unless  it  be  unlawful.  Now,  in 
Bruce  V.  Hunter  {a)  it  was  held,  that  an  agent  who  had 
advanced  monies  for  his  principal,  in  effecting  insur- 
ances and  other  mercantile  business,  was  entitled  to 
charge  interest,  and  at  ihe  end  of  every  year  to  make  a 
rest,  and  add  the  interest  tlien  due  to  the  principal. 
And  in  Ea;  parte  Sevan  (J),  it  was  held  by  Lord  Eldon^ 
that  although  a  contract  a  priori  for  a  loan  for  twelve 
months,  settling  the  balance  at  the  end  of  six  months, 
and  that  the  interest  should  carry  interest  for  the  sub- 
sequent six  months  would  be  bad  as  a  contract  for  more 
than  5  per  cent,  per  annum  interest:  yet,  if  at  the  end 
of  the  six  months  the  pai^ties  agree  to  settle  the  accounts, 
and  strike  the  balance  (that  not  being  part  of  the  prior 
contract),  and  to  forbear  the  whole  balance  for  the  next 
six  months,  that  practice  is  legal.    That  case  is  an 

(a)  3  Campb.  467?  (ft)  9  Vei.Jun. 

authority 
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'  to  shew,  tb«t  the  mode  of  charging  interest 
i/  nMkiDg  *  rest  at  every  six  months,  is  not  ublawful ; 
jnd,  consequently,  plaintiffs  in  this  case  are  entitled 
to  recover  the  compound  interest  charged  in  the 
accoimt 

Boiimon  contra.     In  HorsUy  vV.   JdeU^  the  commis- 
sbneTB  bad  a  power  to  defray  their  expences ;  and  the 
Court  held,  that  persons  employed  by  them,  might 
reBBonably  look  to  such  money  as  a  fund,  and  that  it 
was  the  fiiult  of  the  commissioners  if  they  contracted 
engagements  before  they  had  the  means  of  defraying 
tbem.    Workmen  could  not  be  expected  to  give  credit 
to  the  undertakiDg.      But  all  these  grounds  for  that 
decbioD  &il  here.    The  commissioners  acted  in  further- 
ance of  the  very  object  of  the  legislature  in  borrowing 
this  money,  and  the  act  expressly  provides  for  the  re- 
payment (^monies  so  advanced  '^out  of  the  first  monies 
(hat  shall  be  raised  by  the  commissioners/'     It  would 
be  a  mockery  to  say  to  them,  you  shall  not  borrow  till 
you  have  the  means  of  repaying ;  for  then,  why  should 
tbey  bcNTow?    The  plaintifis  were  appointed  bankers 
by  the  proprietors,  not  the  commissioners.     They  acted 
Older  the  act.    They  must  be  taken  to  know  its  pro* 
TiaoDs.    They  advanced  the  money  under  the  power 
ffveOf  and  their  own  contract  must  be  taken  to  be,  that 
they  were  to  be  repaid  out  of  the  first  monies.     They 
vere  so  repaid  in   part.     They  will  be  paid  the  re- 
naioder:  but   they  cannot  sue  the  commissioners  in 
dicir  personal  character.     It  would  otherwise  be  ex- 
tremdy  unjust,  for  then  the  action  would  lie  against  the 
sanifors,  and  the  executors  of  the  survivor  uf  the  old 
CMiBuiiiooersy  and   in  the  ifleanwhile  the  new  com- 

D  4  missioi|^*s 
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1821.       missioners  would  possess  themselves  of  the  eflfects.     Tbis 
could  not  be  the  intention  of  the  parties.    The  plaiotifis 

^fgmat        knew  that  the  commissioners  were  not  to  payout    €yi 
theit  own  pocket,  and  that  brings  the  case  within  H^iac^ 
heaJtk  v.  Haldimand  (a)»  Uimin  v.  Woolsdey  (&),  Ric^  v. 
CktOe*  (c)    As  to  the  legality  of  making  half-jearly  rests, 
the  modem  cases  certainly  seem  to  sanction  what  looks 
like  an  infringement  of  the  rule^  that  compound  interest 
shall  not  be  taken;  but  here  is  no  express  admission  of 
the  correctness  of  the  accounts. 

Abbott  C.  J.    Upon  principle^  as  well  as  upon  the 
authority  of  the  case  of  Hanky  r.  Bdl  (d)^  I  am  dearly 
of  opinion,  that  the  commissioners  in  this  case  were 
personally  liable  that  the  question  was  properly  subi^ 
mitted  to  the  jury  by  the  learned  Judg^  and  that 
they  have  drawn  a  right  conclusion.    As  to  the  quesdon 
of  compound  interest,  it  is  now  settled,  that  a  part^ 
advancing  money  to  another  is  entitled  to  chaif^e  in- 
terest, and  at  the  end  of  every  year,  then  to  add  the 
principal  to  the  interest    In  Ex  parte  Sevan  {e)  it  was 
expressly  held,  that  although  an  antecedent  contract 
for  a  loan  for  twelve  months,  to  settle  the  balance  at 
the  end  of  six  months,  and  that  the  interest  should 
carry  interest  for  the  subsequent  six  months,  would  be 
bad ;  yet,  that  an  agreement  at  the  end  of  six  months 
to  settle  accounts,  (that  not  being  part  ^  the  prior  con- 
tract,} and  then  a  stipulation  to  foibear  the  balance  then 
struck  for  those  six  months,  is  legal.    It  is  dear  from 
the  fiicts  stated,  that  the  defendants  assented  to  that 

(o)  1  T.B.  172.  (*)  1  r.JI.674. 

(c)  1  EaU,  579.  (tf)  1  Brwnii  0i.  Ch.  101.    JmUer,  707. 

(#}  9  Vet.  jun.jMo, 

mode 
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of  keeping  the  aocoiints^  and  the  bankers  who        1821. 


adnmoed  the  money  might  have  done  it  on  the  faith 
d«t  diey  ihonld  have  been  permitted  to  convert  the 
imerat  from  time  to  time  into  capital ;  and  that  they 
vofild  not  otherwise  have  continued  to  make  the  ad* 
vanoet.  I  think,  that  upon  the  authority  of  the  case 
died,  the  plaintiffi  are  entitled  to  recover  the  interest 
charged,  and  oonsequendy  that  the  verdict  must  be 
entered  lor  the  larger  sum. 

Batixt  J.  I  am  of  the  same  opinion.  The  form 
of  the  draft  is  to  pay  A.  B.  or  bearer  on  account  of  the 
pdbfic  diamage.  The  persons  therefore,  who  signed 
that  order,  assert  that  the  money  is  to  be  applied  to  the 
pmpose  of  the  public  drainage.  The  draft  then  goes 
00,  **  and  place  the  same  to  our  account  as  commis- 
siooen  {£  die  indosure  act.''  Therefore,  the  money  is 
to  be  placed  to  their  debit  in  the  account,  which  they 
have  01  commissioners.  It  does  not  say,  **  place  the 
same  to  the  account  of  the  inclosure,**  but  *^  to  our  ao- 
ooimtas  commissioners.*'  {a)  Now,  the  defendants  must 
bive  known  what  they  had  collected,  and  what  means 
they  had  of  collecting  more ;  and  they  ought  to  have 
tsken  care  before  they  drew  drafts,  that  they  had  money 
to  reimburse  the  persons  who  advanced  money  on  those 
drsftk  I  think,  therefore,  that  there  must  be  judgment 
fi»r  die  plainti£Gi. 

Best  J.  {b)  concurred. 

Judgment  for  the  plaintift* 

(a)  See  Bwnrta  ▼.  Joims,  3  Bcain.  ^  AM,  47. 
(6)  JIoAnpyrf  J.  was  St  CbfUQbfvv. 
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1821. 


rAw»*|j  Yansandau  agcumt  Burt. 

^^S^^in    J)ECLABATION  stated,  that  in  coniiceratioa  that 
constdentioii  plaiotiff  woiUd  assum  to  defendant  a  bill  of  ex- 

tbtt  plaintiff 

would  assign  to  change  fo?  692/,,  dated  24th  4^*^^  1&15,  accepted  by 
of  exchange,  Jock^on^  GoodchUdy  and  Co.,  payable  to  the  order  of 
dCTtook°i^°,"  J  C'9  7<^  days  after  date,  defendant  undertook^  8tc. 
•^  *2Vl«^^-  Averment,  that  plaintiflF  did  assign  the  said  bill  of  ex- 
Ui^bUL^IS"  change  to  the  defendant,  &c  The  bill  mentioned  in 
iqpp^red  that^  ^j^^  declaration  bad  been  formtrly  assigned  by  the  de- 
agreed  that  the  fendant  to  the  plaintiff  in  part-payment  of  a  debt,  and 

plaintiff  Aould  ^  f        r  ^ 

giTe  up  the  bill  the  acceptors  had  since  become  bankrupts.    Under  these 

ant,  the  latter,  cifcumstance^  it  was  agreed  between  the  plaintiff  and 

in^ovCT  the^"  the  defendant  that  the  former  should  give  up  to  the  de- 

blutoAc^*^*  fendant  the  bill  in  question,  the  latter  requiring  it  for 

^^**°**  n'  e  of  *®  purposes  of  some  arbitration ;  but  that  the  defendant 

^e  agreerMnt,  ghould  pay  to  the  plaintiff  from  time  to  time  such  sums 

deed  assigned  of  monev  as  should  be  equal  to  the  dividends  upon  the 

to  the  defend-  '^  ^    *  '  * 

ant  the  bill,  and  8um  of  692/.,  which  might  become  payable  under  tl\e 
ney  due  there-  estate  of  the  drawers,  acceptors,  or  indorsers  of  the  bill, 
^e  defendant's  Ii^  pursuance  of  this  parol  agreement  a  deed  was  exe- 
d^ndant°oie*  cuted  between  the  parties,  which,  among  other  things, 
JTthf  Ui^ff  '^^^^»  ^^^^  ^'^®  defendant  had  requested  the  plaintiff 
a  sum  equal  to   xo  re-assign   the  said  bill  of  692/.  to  the  defendant, 

any  money  he  **   ^ 

should  reoeire    which  plaintiff  had  agreed  to  do  upon  the  covenants  in 

on  account  o^       -       .     ,  t  ^    . 

the  bill.  Held,  the  indenture  contamed,  and  it  was  thereby  witnessed, 

that  the  deelar-  #.       .  i         .      ,  ,..*«,.. 

aUon  imported    that  m  pursuance  of  said  recited  agreement  plaintiff  (/i^/ 
had  made  an^    flws^/i  to  the  defendant  alUhe  said  bill  of  exchange,  and 

absolute  assign- 
ment of  the  bill*  and  eonsequently,  that  the  assignment  in  eridence  being  only  oooditionsi, 
this  was  a  fatal  vmriance. 


all 
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all  m»  cf  inopey  daetberepn,  to  and  for  the  defend*  lS9h 
ui'i  ovn  use  and  benefit ;  and  the  defendant  covenanted 
vith  plainti£^  that  within  seven  days  after  every  dividend  amina 
which  sbottkl  be  declared  under  the  estate  of  the  drawers, 
accqilor^  P^^^  or  indorsers  of  the  said  bill  thereby 
vsigDed,  the  defendant  would  pay  to.  plaintiff  such  sum 
of  money  as  should  be  equal  in  amount  to  the  dividend 
so  to  be  declared  on  or  in  respect  of  the  sum  of  692/.  1 1^, 
vithoQi  any  deduction  or  abatement. 

The  Court  now  directed  Manning  to  confine  bis  atr 
tcotioQ  to  the  pointt  whether  ther^  was  any  proof  of 
the  aliment  in  the  declaration,  that  the  plaintiff  had 
aasigoed  the  bOl  to  the  defendant.  He  now  argued  that 
Uiere  was  evidence  of  an  actual  a$$ignment  of  the  legal 
proper^  in  the  bill  to  the  defendant,  although  the  latter 
w»  bound  by  the  terms  of  his  agreement  to  pay  to  the 
plaintiff  a  sum  equal  to  the  amount  of  the  dividends  he 
mi^t  have  received.  Here  the  covenants  in  the  deed 
of  asBigDment  do  not  amount  to  a  cot^dition,  but  arc 
collateral  and  independent  covenants. 


Abbott  C.  J.    The  declaration  states,  that  in  con- 

lideration  that  the  plaintiff  would  assign  to  the  defend* 

am  a  bill  of  exchange,  the  defendant  promised  to  do  a 

oertam  act  therein  mentioned.     It  is  then  averred,  that 

tlie  plaintiff  did  assign  the  bill  to  the  defendant.    It  was 

tiierefere  incumbent  on  the  plaintiff  to  prove  that  he 

did  so  assign  the  bill.     Now,  any  lawyer  reading  that 

allegation  in  this  declaration  would  understand  that  the 

plaiotiff  was  to  assign  the  bill  without  aiiy  qualification, 

iod  for  the  sole  boiefit  of  the  assignee.     It  appears, 

iKNrerer,  upon    the  facts  stated  in  the  case,  that  there 

was 
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1821.        of  loading.     The  ship  touched  at  ^lsi*iore,  and  laocied 
""■""        there  the  goods  destined  for  that  place ;  she  afterwards 

Solly  ,  ^  . 

a^ama        Sailed  for  Dantzigj  and  arrived  there  on  the  1 5th  X^e^ 
cembeTf  18 18,  and  was  delivering  the  goods  destined  for 
Dantzigj  until  the  19th  December^  1818,  when  she  pro- 
ceeded to  Pillau  to  deliver  the  remainder  of  her  car^o. 
On  the  2\st  Decenibery  1818,  the  ship  when  in  si^ht 
of  PiUaUy   was  totally  lost  by  the  perils  of  the  sea. 
The  premium  mentioned  in  the  policy  was  returned 
by  the  defendant  to  the  pUintifii  before  the  commence- 
ment of  the  present  action. 

F.  Pollock  for  the  plaintiff,  admitted,  that  it  waa  now 
settled  by  the  cases  of  Rudcer  v.  Jllnutt  (a),  hanghiom  v* 
AUnuH  (6),  and  Hammond  v.  Beid  (c),  that  the  liberty  to 
touch  at  any  port  pr  place  whatsoever  for  all  purposes, 
must  be  taken  to  mean,  for  some  purpose  connected 
with  the  voyage.     Here,  th£  object  of  the  voyage  oins, 
that  the  ship  was  to  proceed  from  tiuU  to  her  port  of 
loading  in  the  Baltic.     But  it  does  not  therefore  follow, 
that  she  was  to  sail  in  ballast,  and  if  she  was  to  take 
goods,  she  might  be  permitted  to  deliver  them  at  those 
ports,  where,  by  the  liberty  reserved  in  the  poliey,  she 
was  permitted  to  touch  and  stay. 

C.  PtdleVf  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  The  liberty  given  by  this  policy  to 
touch  at  any  ports  for  all  purposes,  must  be  construed 
to  mean  purposes  connected  with  the  voyage.  Here, 
the  voyage  was  from  Htdl  to  a  loading  port  in  the 
Baltic^  and  if  the  ship  had  gone  to  Elsinore  or  Dantztg 

(«}  15  £m,  278.        (0  4  Ttmnt.  519.        (c)  4  ^.  f  ^.  73. 

to 
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fit  iee  if  she  ooald  get  a  cargo,  that  would  hate  been  a        IB21, 
poipuae  connected  with  the  voyage,  and  consequently        

.    SoLI.T 

would  not  have  been  a  devbtion.    But  the  vessel,  in  Fact,        axabisi 

Whitmoai. 


.  to  those  ports  for  tlie  purpose  of  delivering  goods^ 
wUeh  was  wholly  unconnected  with  the  object  of  the 
voyage  hisured.  I  am  therefore  of  opinion,  that  this 
wia  m  deflation,  and  consequently,  that  there  must  be 
judgment  of  nonsuit 

Judgment  of  nonsuit. 


Ellis  against  Abnisom.  ^^ 


October  S7ih» 


jyECLARATlOU  stated,    that   by  an   mdenture,  BjaatDdostir* 


10th  February f  1804,  between  the  plaintiff  acted,  Uiat  Uie 
of  the  one  part»  and  the  defendant  and  one  John  Camp^  ehouid  Kt  out, 
Uf  of  the  other  part,  the  plaintiff  demised  unto  the  awtnl^Ltain 
defaidant  and  the  said  John  Campbell,  all  the  smaU  or  S^s^'outlf  the 
licsriil  tithes  and  dues  of  what  nature  soever,  yearly  J^S^^^ 
arisiiig  in  req^ect  of  a  certain  {Hc^ce  or  parcel  of  ground,  **••  >mprc»r»te 
situtein  the  parish   of  E€isl  Moulseu.   in  the  county  cui^te,  in  lieu 

"^  Jf»  /    oftllgrertMid 

of  Sarrry^  and  all  other  the  tithes  belonging  to  him  the  ▼icwhi  tithct; 

Mid  the  com- 

plaint]^  as  the  incumbent  of  the  living  of  the  parish  of  missioDen  were 
last  MouU^^  for  and  in  respect  of  tlie  said  ground  and  unguish  by 
prtmises.     Habendum  for  21  years,  yielding  and  pay-  ^^'Itbt-**'* 
ioga  yearly  rent  of  221.    Covenant  to  pay  the  rent  l^*"^  riJST 
Breach,  non-paymoit  of  rent  for  one  year,  ending  at  "^^^  »"«* 
MiAadmasj    1818.     Plea,  that  after  making  the  in-  tiTeiy,andthe 

same  aUo|- 

(katori^  and  before  the  commencement  of  the  time  for  ments  were 

thereby  de- 

viiich  the  alleged  rent  is  supposed  to  have  arisen  by  an  dared  to  be  in 
Mt  of  the  56  G.  ^«  for  inclosing  landi  in  the  parishes  of  and  di»^hv^'^ 

of  all  tithes: 
Hdi  oivtfaisaol^  tJwt  ths  tithw  ware  apt  firisfmhad  aatil  tiie  covmiinoocn  mada 

East 
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1821.        East  Moubey  and  fVesi  Moidsey^  in  the  county  oiSurr^^n/^ 

g  reciting,  amongst  other  things,  that  there  were  in  those 

a€,wnu        parishes  severfii  commons  and  waste  lands,   and  tba.€ 
Arnison. 

Loid  Halham  and  Sir  G.  if.  F.  Berkeley  were  seised  €^£^ 
the  rectory  impropriate  of  East  Moukey^  and  as  sacb 
were  entitled  to  all  the  rectorial  tithes  within  the  parislx^ 
and  that  the  provost  and  fellows  of  Kin^s  College^ 
Cambridge^  were  the  patrons  of  the  perpetual  curacy  €>€ 
the  parish  of  East  Moidseyy  and  that  the  Rev.  W.  Ellis 
was  the  curate  thereof,  and  as  such  was  entitled  to  all 
'   the  small  tithes  within  the  parish  ;  it  was  enacted,  that 
A.  B,  D.  and  J,  D,  should  be  appointed  the  commis- 
sioners for  setting  out,  dividing,  and  allotting  the  com-- 
inons  and  waste  lands  within  the  parishes  of  East  and 
West  Mondsey,  and  for  putting  the  act  into  execution  ; 
and  it  was  also  further  enacted,  that  the  commissioners 
should  set  out,  allot,  and  award  unto  the  impropriate 
rectors  and  curate  of  the  parish  of  East  Modsey^  in  lieu 
of  all  great  and  small  tithes  arising  out  of  any  part  of 
the  said  commons  and  waste  and  other  lands  in  the  said 
parish,  thereby  intended  to  be  divided,  allotted,  und 
inclosed,  and  for  and  in  lieu  of  the  tithes  of  all  such 
gardens,  orchards,  pastures,  woodlands,  and  other  an- 
cient inclosures  in  the  parish,  as  were  liable  to  the  pay- 
ment of  tithes ;   and  in  lieu  of  all  moduses,   and  all 
payments  and  compositions  in  lieu  of  such  tithes,  such 
several  plot^,  parcels,  and  allotments  of  the  said  com- 
mons or  waste  or,  other  lands  as  in  the  judgment  of  the 
commissioners  should  be  in  the  whole  equal  in  value  to 
one-fifth  part  of'  all  the  land  which  was  then  arable,  or 
which  had  been  arable  within  seven  years  before  the 
passing  of  the  act;  one-tenth  part  of  all  the  woodlands, 
and  two-seventeenth  parts  of  all  the  other  lands  and 

grounds 
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» 

grooods  withia  the  parish  which  were  liable  to  the  pay-       .1821. 
■ait  of  tithes ;  and  the  oommissioners  were  required        j.^^^ 
CD  disdngidsh  and  separate  by  thdr  award  the  several       ^amu 
sDotments  90  to  be  made' by  them  to  the  impropriate 
rectors  and  carate  respectively;  and  the  same  allot- 
ments were  thereby  declared  to  be  in  full  satisfaction 
and  discharge  of  and  for  the  said  tithes  and  moduses, 
and  all  pajments  and  compositions  in  lieu  of  tithes,  if 
any,  yearly  issuing  from  or  out  of  the  said  commons, 
waste,  or  other  lands.     The  plea  then  stated,  that  the 
premises  in  the  declaration  mentioned  were  within  the 
paiish  of  East  Moidseif^  and  were  liable  to  the  payment. 
of  tithes;  and  that,  after  making  the  said  a^t,  and  be- 
iofK  the  29th  September^  1818,  to  wit,  on  the  27th  Sep- 
tembery  l9lCj  the  commissioners  did  set  out  and  diet 
\mio  the  impropriate  rector  and  curate  of  the  said  parish 
of  East  Moubey,  in  lieu  of  all  great  and  small  tithes 
issomg  oQt  of  the  said  commons,  and  waste  and  other 
lands  in  the  said  parish  of  East  Moidsej/y  by  the  said  act 
intended  to  be  divided,  allotted,  and  inclosed,  and  for 
and  in  lieu  of  the  tithes  of  all  such  gardens,  orchards, 
pasture^   woodlands,   and  other  ancient  indosutes  in 
tbe  aforesaid  parish,  as  were  liable  to  the  payment  of 
tithes;  and  in  lieu  of  all  moduses,  and  all  payments  and 
oompDsittons  in  lieu  of  such  tithes,  certain  plots,  par- 
cels, and  allotments  of  the  said  commons,  and  waste 
and  other  lands,  as  in  the  judgment  of  the  commis- 
sioners were  in  the  whole  of  tlie  value  mentioned  and 
prescribed  in  the  act,  and  which  allotments  were  to  be 
in  foil  -satisfaction*  and  discharge  of  and  for  the  said 
tithes  and  raoduseSr  and  all  payments  and  compositions 
in  lieu  of  tithes  (if  any),  yearly  issuing  out  of  the  said 
conmions^  waste  and  other  lands.    The  plea  then  stated. 
Vol.  V.  E  that 


AftXJSOK. 
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.  1821.  ^b^^  ^7  means  of  the  pi^emises  ail  the  small  and  vicarial 
.  —  tithes  and  dues,  yearly  arising  in  respect  of  the  said  land 
agaaui  ^^  premises  in  the  said  ijeclaration  mentioned,  ceased 
and  determined,  and  were  from  thenceforth  for  ever 
extinguished,  and  are  no  longer  payable  for  and  in 
respect  of  the  said  ground  and  premises;  and  that  all 
the  rent  up  to  the  time  of  the  extinguishment  was  paid 
by  the  defendant.  Replication,  after  setting  out  other 
clauses  of  the  act,  stated  that  the  commissioners  had 
made  no  award.     Demurrer  and  joinder. 

D.  F.  Jones,  in  support  of  the  demurrer.     The  cjues- 
tion  is,  whether  the  tithes  have  not  been  extinguished  by 
the  allotment  made  by  the  commissioners  under  the 
act.     That  depends  entirely  on  the  construction  of  the 
act     The  first  part  is  directory  to  the  commissioners, 
to  set  out,  allot,  and  award  lands  in  lieu  of  tithes :  but 
the  act  expressly  enacts,  that  the  allotments  are  to  be 
in  lieu  of  tithes.     Now  the  plea  shews,  that  an  allot- 
ment has  been  made,  and,  consequently,  that  the  clergy- 
man has  received  his  compensation  for  his  tithes,  which 
are,  therefore,  extinguished.     It  is  clear,  that  the  act  in- 
tended the  clergyman  to  take  a  benefit  before  the  formal 
completion  of  the  award,  and  the  fair  construction  of 
the  act  is  that  the  inception  of  the  perpetual  curate's 
advantages  under  the  inclosure,  and  the  extinguishment 
of  the  tithes  in  lieu  of  which  those  advantages  w^>rc 
given  to  him,  should  be  cotemporaneous.     Under  all 
inclosure  acts,  certain  powers  of  occupation  and  of  exer- 
cise of  ownership  are  given,  antecedently  to  the  award  to 
the  persons  to  whom  the  allotments  are  made,  and  a 
variety  of  collateral  arrangements  are  to  be  made  before 
the  award  can  be  perfected.    The  section  of  the  act  on 

which 
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vUcb  the  present  question  lurfis,  niust  be  t|»ken  $q  he       ISS}. 


£x.M« 


framed  with  reference  to  this  view  of  the  subject,  the 

first  cUuse  of  the  section  i3  directory  that  the  copious-        «^«^ 

socers  shall  set  oul^  allots  and  awf^rds  \>»t  the  siil)«#- 

qaept  daose,  extinguishing  the  (ithesi  enacts,  that  the 

aOotmenis  shall  be  in  full  satisfaction,  an^  4l9charg?f 

Qoiitdng  the  repetition  of  the  term  **  award*'*    There* 

fivre^  though  the  commisMoncrs  arc  bound  to  set  out, 

aUot,  and  award,  yet,  inasmuch  asi  the  setting  out  and 

aliotting  confei-r^  ri^ts  on  thp  clergyman  before  the 

execution  of  the  award,  the  extinguishment  of  titb^ 

was  intended  to  take  effect  upon  tlie  allotment,  without 

vuting  for  the  lapse  of  time,  an4  th^  investigation  and 

adjustment  of  other  matters,  that  wer^  necessarily  to 

precede  the  formal  execution  of  the  instrument  by  the 

ooofflisNbDers. 

J.  Parhf  contra,  was  stopped  by  the  Court. 

Bayict  J.  (a)    I  ani  of  opinion  that  t^e  plea  cannot 
be  supported.    The  question  is,  whether  it  9PP^rs  upon 
the  &ce  of  the   pleadings,  that  the  tithes  l^ave  been 
eztii^pished  by  what  has  been  done.     By  this  priy^tfc 
act,  the  commissioners  are  required  tP  set  out,  allo^, 
and  award  to  the  impropriate  rectors  and  curate,  in  lieu 
of  all  great  and  small  tithes,  certain' plots,  parcels,  and 
allotments  of  the  commons,  &c. ;  and  they  are  requirie^ 
to  distinguish  and  separate  the  several  allotments  sp  to 
be  made  by  them,  to  the  impropriate  rectors  and  curate 
reflectively,  and  the  same  allotraepts  are  thereby  de- 
clared to  be  in  full  discharge  of  all  tithes.     Nov,  the 
cprnpen^on  to  the  proprietor  of  the  tithes  is  "  t^e 

(m)  A»0U  p.  J.  wasBtlii^att^e  Old  BaUey. 

E  S  same 


Akmxsok. 


5?  CASES  IN  MICHAELMAS  TERM 

1821.        same  allotments,"  viz.  the  allotments  set  out,  allotted, 
■""■^  •    and  awarded :  that  seems  to  me  to  be  the  plain  jnean- 

Elus  ,  ^         , 

agamti  lug  of  the  act  of  parliament,  and  this  construction  is 
fortified  by  adverting  to  what  the  general  rule  of  law 
is  upon  this  point  with  reference  to  new  inclosures. 
Now,  the  freehold  in  the  allotment  does  not  vest  in  the 
person  to  whom  the  allotment  is  made  before  the  award 
is  executed ;  that  point  was  so  decided  in  the  case  of 
Farrer  v.  Billing,  {a)  Now,  this  plea  states  only,  that 
the  lands  had  been  set  out' and  allotted.  It  therefore 
does  not  shew  that  the  tithe  was  extinguished,  because, 
for  that  purpose,  the  allotments*  ought  to  have  been 
awarded  as  well  as  allotted  and  set  out  I  think,  there- 
fore, there  must  be  judgment  for  the  plaintiff. 

HoLROYD  J.  I  am  entirely  of  the  same  opinion. 
The  thing  which  the  act  of  parliament  directs  to  be  in 
lieu  of  tithes,  is  the  ground  which  shall  be  set  out, 
allotted  and  awarded  by  the  commissioners.  The 
question  is,  in  this  case,  whether,  by  what  has  been 
done,  the  plaintiff  has  got  that  which,  by  the  act  of 
parliament,'  he  was  to  have  in  lieu  of  tithes.  It  appears 
upon  the  plea,  that  a  piece  of  ground  has  been  set  out 
and  allQtted,  but  not  awarded,  and  therefore  the  plain- 
tiff has  not  got  that  which^was  to  be  in  lieu  of  his  tithes. 
The  subsequent  part  of  the  clause  enacts,  that  the  same 
allotments,  (which  word,  by  reference  to  the  preceding 
words,  must  be  taken  to  mean,  the  lands  set  out, 
allotted,  and  awarded,)  are  to  be  in  full  satisfaction  and 
discharge  of  the  tithes.  Now  the  commissioners  have 
-made  no  award,  and  therefore  the  plaintiff  has  not 
got  that  which  the  latter  part  of  the  clause  directs  to 

be 
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je  in  foil  sada&ction  of  the  tithe.    I  think,  therefor^        182U 
there  most  be  jadgment  for  the  plaintiff. 

Best  J.    It  woidd  he  a  very  hard  thing  on  the  curate 

of  this  parish,  that  he  should  be  bound  to  give  up  his 

tithe  before  he  has  got  the  equivalent.     Now  he  has 

not  any  equivalent  till  the  award  be  made.     After  the 

aOoCment  is  made,  any  party  interested  in  the  lands  to 

be  allotted,  may  q)peal  to  the  sessions,  and  the  allots 

mmti  may  then  be  altered  before  the  final  award  is 

made.     It  would  be  most  unjust,   therefore^   that  an 

allotment,  which  is  not  a  final  adjudication,  should  be 

thai  which  the  curate  is  to  have  in  lieu  of  tithes.  I  think 

that  the  words  same  allotments  must  be  construed  with 

idemioe  to  the  preceding  words,  and  therrfore^  that  * 

tbey  must  mean  an  allotment  confirmed  by  an  award. 

It  does  not  appear  in  this  case,  that  any  award  has 

been  made^  and  therefore  the  plaintiff  is  entitied  to  our 

judgment. 

Judgment  for  pUontiff, 


Gaenett  and  Another  against  WuxAtJ  and     o^'jctb, 
Jones. 

This  was  an  action  on  the  case,  brought  by  the  Aptrodwhicfa, 

plaintiffi  against  the  defendants  as  common  car-  tents,  excMded 

Tien,  for  hire  from  London  to  Worcester^  to  recover  the  biiYing  beende. 

/  livem  to  A, 

nd  B.,  eoaoBoa  canien,  to  be  earned  by  their  mail-eoadi,  tn»  accepted  hj  them  to  be  so 
wrifii  and  was  actually  put  into  the  mail,  and  carried  by  that  conveyance  a  short  distance ; 
itwMtbcn  taken  out  of  the  mail-coach  by  a  servant  of  the  carriersy  and  left  to  be  forwarded 
by  sDocber  coach,  of  which  ji.  was  one  of  ihe  proprietors,  but  in  which  B.  had  no  concern, 
and  the  psroel  was  lost.  The  carriers  had  preriously  giten  notice  that  they  would  not  be 
'^"peoable  for  any  package  containing  specified  articles,  or  which,  with  its  contents,  should 
csend  3L  in  valuer  if  loal  or  damaged,  unless  an  insurance  were  paid :  Held,  that,  notwith- 
^ndiagthis  nociee'*  the  carriers  were  responsible  for  the  parcel  in  quesiioo,  in  ooOBequence 
of  their  hiring  ddiTered  it  to  be  carried  by  another  coach,  of  which  one  of  the  carriers  only 
•"Pnitietor, 

E  3  value' 
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1821.       by  the  mail.    The  proprietors  in  that  case  were  pro- 
prietorg  both  of  a  mail  and  a  heavy  ooadi)  going  the 
same  road  from  Nottingham  to  London  s  the  parcel  was 
accepted  by  them  to  be  carried  by  the  mail.    It  was, 
however,  booked  for  the  heavy  ooach,  and  afterwards 
lost,  but  it  did  not  appear  whether  it  was  lost  in  a 
course  of  conveyance  by  the  coach,  or  out  of  the  ware- 
house.    It  was  there  held,  that  the  parcel  was  to  be 
considered  as  a  parcel  lost  or  damaged  within  the  mean* 
ing  of  those  words  in  the  notice,  and  that  die  carrier, 
therefore,  was  exempt  from  responsibility.    That  case 
is  an  authority  expressly  in  pcHnt  to  shew,  that  the 
present  defendants  are  not  liable. 

Baylct  J.  (a)    I  am  of  opinion  that  the  plaintifis  are 
as^ntitled  to  recover.    A  carrier  is  entitled  to  have  a 
compensation  in  proportion  to  the  value  of  the  article 
entrusted  to  his  care,  and  the  consequent  risk  which  he 
runs.     He  may,  therefore^  by  it  special  notice,  limit  his 
responsibility  to  a  reasonable  ext^t.    The  notice  given 
in  this  case  was,  that  the  carrier  would  not  be  answer- 
able for  parcels  containing  certain  specified  articles,  nor 
for  any  parcel  above  the  value  of  5/.,  if  lost  or  damaged, 
unless  an  insurance  were  paid.    The  question  then  is, 
what  is  the  &ir  meaning  of  the  words  <<  lost  or  dam* 
aged/'    In  their  largest  sense,  they  would  comprehend 
any  case  where  the  goods  were  lost  or  damaged  by  the 
wilful  act  of  the  carrier,  or  of  his  servant,  even  if  he 
threw  away  the  parcel  entrusted  to  his  care.     For,  in 
that  case,  it  certainly  might  be  said  to  be  lost.     It 
seems  to  me,  however,  that  that  is  not  the  fair  and 
reasonable  construction  of  those  words  in  this  notice. 
Such  a  construction  would  certainly  be  wholly  incon- 

(a)  AUhM  C.  J.  ira9  at  the  OM  JBtnbfy. 

sisteni 
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stent  with  sereral  decided  cases,  to  which  I  shall        1881. 
BRseDtiy  refer.     The  true  construction  of  the  notice      ^ 
seems  to  me  to  be  this,  that  the  carrier  is  not  to  be       H»f»^ 

WlUJkK. 

pioleGted  by  the  words  lost  or  damaged,  if  he  divests 
himself  wilfblly  of  the  charge  of  the  parcel  entrusted  to 
Us  cBore;  because^  he  thereby  divests  himself  of  his 
dMrader  of  carrier  of  the  thing  intrusted  to  his  care. 
Hie  words  lost  or  damaged  ought  to  be  qualified  thus : 
**  the  carrier  himself  doing  nothing  by  his  own  voluntary 
act,  or  the  act  of  his  servants,  to  divest  himself  of  the 
chaige  of  carrying  the  goods  to  the  ultimate  place  of 
destinalioD.''    It  has  been  said,  that  the  object  of  this 
notice  WIS,  to  exempt  the  carrier  from  all  responsibility 
lor  the  ads  of  his  servants.    That,  however,  is  not  the 
cbject  eipruHcJ  in  the  notice,  and  it  has  been  held  in 
many  cases,  that  a  carrier  is  responsible  for  the  want  of  . 
can  and  diligence  of  his  servants.    In  Smitk  v.  Home{a\ 
a  parcel  having  been  sent  from  Worcester  to  London^ 
arrived  in  Londany  and  was  taken  from  the  coach-ofBoe 
of  the  defendants  in  a  cart,  under  the  direction  of  one 
permn  only,  for  the  purpose  of  delivery;  the  servant 
left  the  cart  unprotected  in  the  street,  while  he  went  to 
dttereot  houses  for  the   purpose  of  delivering  other 
psdcsges,  and  the  parcel,  the  subject  of  the  action,  was 
kft  out  of  the  cart.      The  Court  were  of  opinion,  that     • 
tike  carrier^  notwithstanding  bis  notice,  was  liable,  and 
thtt  the  words  lost  or  damaged  did  not  apply  to  a  case 
of  that  descriptioii.     In  that  case,  the  carrier,  by  leaving 
dhe  cart  in  the  unprotected  state  which  he  did,  liable  to 
be  pillaged  by  any  dishonest  person,  might  be  con- 
sidered to  have  divested  himself  of  the  charge  of  car- 

(s)  2B.U9m,  18. 
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1801«       rying  it  .to  its  ultimato  plaoe  «if  destinatibn,  and  th^rw^ 
too^  the  loss  accrued  from  the  act  of  the  servant*       Xn 
Bodenkam  t.  BtnneU  {a\  the  carrier  by  his  servant  IiacI 
carried  the  parcel  beyond  tiie  place  of  its  destination^ 
and  it  was  bst.    The  Court  of  Exdiequer,  after  grea^ 
Consideration)  were  of  opinion^  that  the  carrier  was  not 
protected  by  the  terms  of  the  notice^  upon  the  principle*  ~ 
that)  at  the  time  the  loss  accrued^  the  carrier  was  not 
carrying  it  to  its  place  of  destination,  but,  by  a  wrongful 
act  of  his  own,  had  divested  himself  of  the  charge  of  it* 
on  its  way  to  the  place  of  destination.     In  BirkHt  tw 
Willan  (b)i  a  parcel  of  indigo  was  sent  by  a  carrier, 
directed  to  a  perscm  at  Btteteri  and  it  was  delivered  by 
the  book-keeper  at  the  coachHxffice  to  a  person  who 
applied  for  it,  but  who  had  no  right  to  receive  iu     la 
that  case^  there  was  a  wrongful  delivery  by  the  act  (»f  the 
servant*    The  Lord  Chief  Justice  at  the  trial  was  of 
<^iiion,  that  the  carrier  was  protected  by  the  terms  of 
bisnoticei  but  the  Court,  upon  a  motion  for  a  new  trials 
and  after  argument,  were  of  opinion,  that  that  being  a 
case  of  gross  negligence^  was  a  loss  not  protected  by  the 
terms  ^'  lost  or  damaged"  in  such  a  notice.     Now  in 
that  cas^  tlie  carrier,  by  a  wrongful  act  of  his  servant, 
liad  divested  himself  of  the  diarge  of  carrying  the 
parcel  to  its  ultimate  place  of  destination ;  for  it  was 
his  duty  to  carry  it  to  the  house  of  the  person  for  whom 
it  was  intended  at  Exetet^  if  he  found  the  person  to 
whom  it  was  directed,  or  io  keep  it  in  order  to  make 
due  inquiry  to  find  him  out.     These  cases  are  autho- 
rities to  shew,  that  the  terms  lost  or  damaged  in  these 

Notices,  are  to  be  understood  in  a  limited  sense,  and  it 

* 

(«)  4  Fricey  51.  {h)  2B,iA.  356* 

seems 


WlLLAKl 


IK  THB  SucoND  YeaK  OF  GEORGE  IV.  58 

femm  to  rae^  that  the  courts  have  put  a  sound  con-        181^1. 
tfradioD  upon  those  words  losi  or  damaged^  by  which  " 

tke  earner  will  receive  all  the  protection  which  he        agcMut 
oagfat  to  receive^  for  he  will  thereby  be  exetnpt  from 
thoiie   peculiar   liabilities  which  attach  to  him  only 
m  him  diaiacter  of  carrier,  but  not  from  the  conse- 
fMBce  of  his  own  misfeazaoc^  for  which  every  bailee 
11  reapoQsible.      In  this  case,  the  defendants,  WiUan 
and  JonOf  received  the  parcel  iQ  be  carried  by  them. 
Tkcir   coach    arrives    at  the   Green  Man  afid  Stilly 
aod  the  parcel  is  then^  by  their  ooneurrence^  put  out  of 
tlfteir  posscMion,  and  delivered    to  a  difibrent  person* 
How^  wboi  the  plaintiff  sent  his  parcel  by  Wi/Uan  and 
JismiTj  he  had  a  r|ght  to  have  the  care  and  attention  of 
both  dbose  penoos,  and  when  he  had  the  care  and 
attentimi  of  one  <mly,  be  had  not  that  care  and  attention^ 
fiir  which  he  originally  contracted.     tVUlan  and  Jbis«s 
hate  therefore^  by  the  act  of  their  servant,  divested 
thcmflches  of  the  charge  of  carrying  this  parcel  to  its 
nltimale  place  of  destination,  and  upon  that  principle^ 
I  am  of  opinion,  that  they  are  not  protected  by  their 
Boticb    We  have  been  strongly  pressed  in  argument 
bf  the  case  of  Nicholson  v.  WiUan*  (a)     That  case^  how- 
ever, is  plainly  distioguishable  from  the  present    There 
tkeikfoidant  xiraA  the  owner  of  two  coaches,  a  mail  and 
akivj  coach,  going  to  the  same  place,  and  the  parcel 
mddjTered  for  the  purpose  of  being  sent  by  the  mail. 
A  WIS  not  proved  that  it  was  in  fact  put  into  either 
ccscb,  but,    by  an    entry  in  the   defendant's  books,  it 
appared,  timt  be  had  intended  to  send  it  by  the  heavy 
wtk    The  parcel  was  lost,  but  whether  out  of  the 

(«}  SEast,  507. 
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warehouse,  or  in  the  course  of  conveyance,  does   not 
appear.     In  that  case,  the  carrier  had  not  done   any 
thing  to  divest  himself  of  that  parcel  in  his  character  of 
the  proprietor  of  the  mail-coach,  and  he  might  after^ 
wards  have  sent  it  by  the  mail,  .notwithstanding^   the 
entry  in  the  book.     That  case,  therefore,  cannot  govern 
the  decision  of  the  present,   and   I  am  therefore    of 
opinion,  upon  principle  as  well  as  authority,  that  the 
plainti£&  are  entitled  to  our  judgment. 


HoLROTD  J.  I  am  of  opinion,  upon  principle  as  well  as 
upon  the  authority  of  decided  cases,  that  a  carrier,  not- 
withstanding his  notice,  is  responsible  for  any  loss  or  da- 
mage arising  in  the  course  of  the  trust  reposed  in  him,  ' 
either  from  his  own  personal  misconduct  or  that  of  his  sei^ 
vants.   The  substance  of  the  notice  in  this  case  is,  that  the 
carrier  will  not  be  responsible,  in  certain  specified  cases, 
if  the  goods  be  lost  or  damaged^  unless  they  are  insured. 
Having  given  this  notice^  the  defendants  receive  the 
parcel  in  question,  to  be  carried  by  them  by  a  particular 
carriage.     It  is  so  entered  by  them  in  their  book,  and 
is  taken  a  part  of  the  way,  and  is  then  delivered  over 
by  one  of  their  servants  to  be  carried  by  another  con- 
veyance.    It  must,  therefore,  be  taken  to  have  been  de- 
livered over  by  them  with  the  knowledge  that  it  was  to 
go  by  the  mail  from  which  it  was  removed,  for  the 
way-bill  was  altered   after    the    parcel  had   been  put 
into  a  course  to  go  by  that  coach.     The  words  <^  if  lost 
or  damaged^"  in  my  opinion,  apply  only  to   a  loss  or  . 
damage  arising  from  any  n^Iigence  or   misconduct  in 
the  carriage  of  the  goods.      Here  the  loss  arose  from  a 
wrongful  act  of  the  defendants,  wholly  ioconsistent  with 
the  contract  they  had  entered  into  to  carry  the  parcel,  for 

the 
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tke  co&sequeDces  of  which  they  are  answerable.     Sup-        1821. 

poN^  ifter  haying  received  the  parcel,  that,  instead  of 

cDTTiDg  it,  they  had  refused  to  do  so,  and  wilfully        agfdruf 

sBMmi  it  to  remain  in  their  warehouse  in  town  *,  that 

wtnild  dearly  be  a  breach  of  the  undertaking  to  carry 

it  to  its  altimate  place  of  destination,  and  would  con- 

sdtDte  a  wroDgfiii  act,  for  the  consequences  of  which  the 

ddendants  would  be  responsible.     In  this  case  they  did 

tike  the  parcel  part  of  the  way,  and  then  removed  it 

into  another  carriage.    Hie  action  here  is  founded  upon 

that  misdeliyery,  and  not  upon  any  thing  arising  in  the 

OMnse  of  the  carriage  of  the  goods  which   they  had  ^ 

undertaken  to  convey ;  but  for  doing  an  act  quite  incon-   « 

sistent  with  that  for  which  they  had  stipulated.    The  de« 

livciy  of  it  over  to  another  coach,  when  they  had  under- 

tatai  to  cxrry  it  by  their  own  coach,  was  a  wrongful  act 

OD  their  part,  which  makes  them  responsible  for  the  con- 

scqaeooes  arising  from  that  .misdelivery.     Besides  the 

ma  already  referred  lo  by  my  Brother  Baylei/i  the 

CMe  of  B0ti  V.  Eoans  {a)  is  a  strong  authority  to  shew,^ 

tfan  a  canrier,  notwithstanding  these  notices,  is  respon- 

Ale  fixr  the  n^ligence  of  his  servant.      There  the 

csRier  received  a  cask  of  brandy,  which  leaked  in  the 

ONne  of  the  journey ;  the  waggoner  was  informed  of 

tf  but  took  no  step  to  prevent  the  leakage,  and  a  con- 

>>doable  quantity  of  the  brandy  was -'lost;  and  it  was 

heU  that  the  carrier,  notwithstanding 'his  notice,  was 

i^GipoDsibie,  on  the  ground  that  the  loss  accrued  from 

^  gross  negligence  of  the  servant.     So,  too,  in  Ellis  v. 

Ttrner  (4),  the  goods  were  sent  by  water  to  be  carried 

^Siockmtkj  and  they  were  carried  beyond  the  place, 

(n)  16  Smm,  947.  .  (6)  8  T.  B.  531. 

and 
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}82K       and  the  vessel  was  afterwards  Io$t;  the  Court  held^  thai 
'  the  carriers,  notwithstanding  the  notice,  were   jrespon-i 

againsi  ,      ^ible;  aud  in  that  case  the  loss  happened,  not  from  the 
miscarriage  of  the  goods,  but  from  carrying  them    be- 
yond the  place  at  which  they  had  undertaken  to  deliver 
them.     As  to  Nicholson  v.  WiUan^  it  is  perfectly    con- 
sistent with  the  circumstances  stated  in  that  casey    that 
the  parcel  may  baye  been  lost  out  of  the  warehouse^   or 
e?en  that  it  may  have  been  sent  by  the  mail ;  and  Ix>rd 
EUenboroughf  in  delivering  the  judgment  of  the  Court  in 
that  case,  expressly  states,  **  that  the  mere  fact  of  the 
booking  of  the  goods  for  a  different  coach,  and  a   sub- 
sequent non-delivery,  could  amount  to  no  more  than  a 
negligent  discharge  of  their  duty  in  their  character  of 
carriers,  and  not  to  an  entire  renunciation  of  that  cha- 
racter, and  of  the  duties  attached  to  it,  so  as  to  make 
them  guilty  of  a  distinct  tortious  znisfeazance  in  respec:! 
of  the  goods  in  question/'     In  the  present  case,  there 
was  a  renunciation  of  that  character ;  for  the  puttiiig  of 
the  parcel  into  another  carriage,  when  they  knew  thni 
it  was  to  go  by  their  own,  and  when  they  had  in  fact 
carried  it  part  of  the  way,  was  an  act  done  in  direct 
contravention  of  the  undertaking  which  they  ha4  ea« 
tered  into ;  and  therefore  was  a  wrongful  renunciation 
of  their  character  of  carriers ;  for  all  the  consequences 
of  which  they  are,  in  my  opinion,  responsible.     Iq  the 
.    case  of  Bodenham  v.  Bennett  (a),  Mr.  Baron    Woodj 
speaking  of  these  notices,  said,  ""These  special  con- 
ditions were  introduced  for  the  purpose  of  protecting 
carriers  from  extraordinary  events ;  but  they  were  not 
meant  to  protect  them  from  due  and  ordinary  cire;  be* 

(a)  4  FHce,  34. 

sides. 
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odoi  this  case  does  not  come  vitbin  the  teruM  of  the        1881. 
Botice;  for  here  the  box  was  not  lost  or  damaged,  but       ^^ 
k  WIS  ous-deliTered.''     Now,  in  this  ca«e  the  k^s  aroae        yomn 
iMth  irom  the  want  of  dae  and  ordinary  carei  md  from 
ixog  an  ict  in  contravention  of  their  duty  and  under- 
taknig;  and  besides,  in  this  case,  too,  the  pariB9l  was 
iw-deliTered,  by  having  been  delivered  to  another  car- 
rier.  Upon  these  grounds,  and  upon  the  authority  of 
the  esses  to  iriiich  I  have  referred,  I  am  of  opinion  that 
the  defendants  are  responsible  for  the  value  of  the  pro- 
perty lost  in  consequence  of  the  wrongful  act  of  their 
serriDts,  who  delivered  it  over  to  another  carrier  to  be 
carried  by  his  coach,  instead  of  that  of  the  defendants. 

Best  J.  Admitting  that  there  is  a  distinction  be- 
tvea  negtigeoce  and  misfeazance,  I  think  that  the 
pliiBtifi  are  clearly  entitled  to  recover ;  because  it  ap- 
petn  to  me  that  this  is  a  case  of  misfeasance.  Upon 
the  other  point  I  have  lately  said  so  much,  that  it  will 
be  only  necessary  for  me  to  say,  that  nothing  which  has 
doce  occorred  has  induced  me  to  alter  my  opinion,  {a) 
I  cannot  see,  with  reference  to  the  question  of  the  re- 
sponsibility of  the  carrier,  that  there  is  any  sound  dis- 
tinetioQ  between  negligence  and  misfeazance.  I  am  of 
opinion,  that  by  the  common  law  a  carrier  is  answerable 
ibrthe  negligence,  as  well  as  the  misfeasance  of  his 
terrants.  The  case  of  Nicholson  v.  WiUan^  which  has 
been  strongly  pressed  in  argument,  for  the  reasons 
>lntdy  stated,  is  not  an  audiority  in  favour  of  the  de- 
Want;  but  if  it  were,  I  think  that  the  authority  of  that 
case  is  considerably  shaken  by  the  case  o(  Birhett  y. 
"Bhwi  where  the  decision  of  the  G)urt  proceeded  ex- 

(a)  JMwfi  T.Draowm,  4  Bmm.  ^  AUL9U 

pressly 
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presslj  on  the  ground  that  the  carrier  was  liable  fbr^ 
gross  negligence.  I  am  of  opinion,  that  by  these  ncH^ 
tices  the  carrier  is  only  protected  from  that  responsibi-j 
lity  which  belongs  to  him jw  insurer;  that  is  a  principle  ■ 
which  all  mankind  can  understand ;  and  I  think  that  i 
we  ought,  in  such  cases  as  these,  to  lay  down  rules  ivhich  ' 
may  be  easily  comprehended  by  the  great  body  of  tha  ' 
public.  For  the  reasons  already  given,  I  am  of  opiniou 
that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  Plaintiffl 


Fridayf 
October  26^, 


Doe,  on  the  joint  and  several  Demises  of  Johx 
Annandale,  David  Annandale  and  Jambs 
Attnandale,  and  Thomas  Dewell  and  Fran- 
ces, his  Wife,        ...        Plaintiffs ; 

against 

Charles  Brazier,         -         •         Defendant. 


Middlesex  sittings  after  Trinity  term,  1S20,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  the  construction  of  the  following 
will :  "  I,  James  Priest^  of,  &c«  make  this  my  last  will 


A  tesuior,  by    TPHIS  cause  was  tried  before   Abbott  C.  J.,   at   the 

his  will,  be-  X  _ 

queathed  Uie 

rents  of  one 

dwaUing-house 

situate  in  ^.  to 

C.  B.  for  his 

life;  and  from. 

and  after  the 

decease  of  the 

said  C.  B,  he  bequeathed  tlie  same  rents,  together  with  the  rents  of  all  his  other  houses  and 

lands,  unto  his  nephews  and  niece  therein  mentioned,  for  their  lives  and  the  life  of  the  sur- 

▼ivor ;  and  after  the  decease  of  the  survivor  of  them,  he  gave  and  devised  all  his  houses  and 

lands  to  trustees,  in  trust  to  sell  the  same,  and  to  pay  tlic  produce  of  such  sale  unto  such  of 

the  children  of  his  nephews  and  niece  a^  should  be  living  at  the  time  of  the  deceasse  of  the 

survivor;  and  then  devised  all  the  residue  of  his  estate  to  C,  B. :   Held,  that  \i\\on  the  death 

of  the  testator,  the  nephews  and  niece  took  an  immediate  estate,  for  their  lives  andlhe  life 

of  the   survivor,  in  the  rems  of  all  the  houses  and  lands,  except  the  house  specifically 

bequeathed  to  C.  B.  fer  his  life. 


and 
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mi  tatement:  I  give  and  bequeath  unto  my  son-in-        18£I« 
fav,  Ckarla  Brazier^  the  rents,  issues,  and  profits  of     j^^f^j^ 
mj  BMssQsge,  tenement,  or  dwelling-house,  situate  in     AwAimAix 
yoD  Brentford^  in  the  county  of  Middlesex,  for  the  term       Baaudu 
«r  hk  natosl  life ;  and  from  and  after  the  decease  of 
die  ssid  dorbs  Brazier,  I  give  and  bequeath  the  same 
Rots,  issues  >nd  profits/  together  mth  the  rents,  issues, 
and  profits  of  all  other  my  messuages  or  tenements, 
lands,  hereditaments,  and  premises,  situate,  and  being 
in  Nips  Brentford  aforesaid,  unto  my  three  nephews, 
Mm  AMuadale,  James  Annandale,  and  David  Annans 
dak,  and  my  nieoe^  Ranees  Annandale,  for  their  respec^ 
dot  ntlnnl  Ufcs,  and  the  life  of  the  longest  liver  of 
them,  share  and  share  alike,  and  from,  and  immediatdy 
after  the  decease  of  the  survivor  of  them,   my  said 
nefhems  and  niece,  I  give  and  devise  all,  and  lingu- 
lar, my  said    messus^es    or  tenements,    lands,    here* 
Stameats,   and  premises,  unto  Christopher  Peel  and 
George  Clark,   their  heirs  and  assigns,  for  ever,   upon 
tnst,  to  sell  the   same  premises,  and  to  pay  over  the 
produce  of  such    sale  unto  such   of  the    children  of 
my  nephews  and  nieces  as  shall*  be  living  at  the  time 
of  the  decease  of  the  survivor  of  them.     I^  give  and 
bequeath  unto  the  said  Charles-Brazier  1 00/.  stock  in 
diefcur  per  ceoU  consols,  for  bis- own  use  nnd  benefit, 
ad  I  give  and   bequeath  unto  him,  the  said  Charles 
Bmar,  all  my  household  goods,  plate,  linen,  china, 
and  all  other  my  estate  and  effects  whatsoever  and 
idieresoeYer.    To  hold  the  same  unto  the  said  Charles 
Broier,  his  heirs,  executors,  administrators,  and  assigns 
far  ever.    The  premises  for  which  this  ejectment  was 
broi^^  were  the  messuages,  tenements,  lands,  heredi- 
taaents,  and  premiaes  mentioned  in  the'  testator's  will. 
Vol.  y.  F  situate 
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IML       «itu»te  and  being  in  New  Brent/brdy  (8«v6  and  excep 
TVy.  4^^.     Ihe  house  mentioned  bm   then  in  the  occupation     oi 
'^^^^^    iZ.  TunstaUi)  and  expressly  devised  to  the  said  CJkorle^ 
BftAsifB.      Brazier  for  the  term  of  his  life,  and  of  which  the  tcstcOor 
died  meed*     The  defendant,   Charles  Braxter^  is    the 
saA^inrlaw  of  the  testator,  and  the  residuary  legatee  axid 
deirisee  mentioned  in  his  will,*  and  was  at  the  time   tlie 
qMtment  was  brought,  and  still  is,  in  popsession  of  tbc 
premises  sought  thereby  to  be  recovered.     The  lessors 
of  the   plaintiff  (the  Annaadales,)   were  the  survhrio^ 
nephews  of  the  testatoi*,  and  legatees  mentioned  ja  the 
above  will.     ITiomas  DeweUj  the  other  lessor,  intermar- 
ried with  the  niece.    The  lessors  of  the  plaintiff 
not  liie  heirs  at  law  of  the  testator. 

The  question  for  the  opinion  of  the  Court 
whether  the  lessors  of  the  plaintiff  were  entitled  under 
the  will  to  the  premises  belonging  to  the  testator,  situ- 
ate in  Nem  Brentford^  during  the  Ufe  of  the  defisndaot. 

Tredcroe  was  to  have  argued  on  the  part  of  the  plain- 
tiffi,  but  the  Court  called  upon 

Ckitijfi  contra.  No  interest  passed  to  the  nephews 
and  niece  of  the  testator  by  this  will,  until  afier  the 
death  of  Brazier*  The  testator,  after  giving  one  house 
for  life  to  the  defendant,  proceeds  **  and  from  and 
after  the  decease  of  C  Brazier^  I  give  and  bequeath  the 
same  rents,  &c.  together  with  the  rents,  &c  of  my  other 
houses,  to  my  nephews  and  niece."  Now  it  is  perfectly 
dear,  that  the  latter  could  take  no  interest  in  the  one 
house  bequeathed  expressly  to  the  defi^daqt,  until  after 
his  death,  and  the  words,  tc^gether  with,  cannot  be  re- 
jected from  the  will|  and  if  they  be  allowed  to  atand, 

then 
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tfeo  tbcy  refer  nol  merely  to  the  bequest,  but  to  the        1 891. 

lime  irtien  the  bequest  is  to  take  efiect.   Hie  will  operates     ^^ 

Airfare  as  a  spedfic  devise  of  specific  property,  to 

tske  eSctt  ooiy  upon  the  death  of  Brazier.    That  beii^ 

«,  wad  m  the  trustees  named  in  the  vfiW  took  no  estate 

iiBt3  after  the  decease  of  the  survivor  of  the  neph^irs 

foi  niec^  die  life  interest  in  all  the  testator's  houses  in 

Niem  Brmtfbriy  passed  to  the  defendant  under  die  resf- 

doary  dmose  in  the  with 

Batlet  J.  (a)  We  have  no  right  to  make  a  wiH  for  a 
pHiy,  but  it  is  our  doty  to  look  to  die  whole  of  the  wiH, 
and  toestTidfrom  it  what,  <hi  the  &lr  oonstrocdon  of  the 
w31,  appears  to  have  been  die  intendon  at  the  testator. 
And  of  the  ioteation  of  the  testator,  in  this  instance^  I 
hafeopdoabt.  It  seemstome^  that  his  object  Was  to  give 
ooe  house  to  CKflrftfs  Brazier^  and  to  give  the  reversion  of 
thit,  and  the  immediate  possessi^m  of  all  his  other  houses, 
to  hii  ne^iews  and  niece  for  their  respective  lives.  If 
die  wofds,  <*  and  from  and  after  the  decease  of  tbe  said 
Charie$  Brazier/'  be  confined  in  construction  to  what 
liid  hebre  been  given  to  Charles  Brazier  for  Ufe,  dien 
then  is  no  difficulty  in  the  construction  of  the  will. 
IW  proper  waj  of  reading  it  is  this,  ^  I  give  to  my 
•OB-iikJair,  Ckaties  Brazier,  that  house,  and  after  his 
ineuej  I  give  and  bequeath  the  rents,  issues,  and  pro- 
ill  «f  that  house  to  my  three  nephews  and  niece,  together 
vtf  the  rents,  iaaoes,  and  profits  of  my  other  houses,** 
iffljriDg  die  words  "  together  wilh^'  as  a  repetition  of 
the  words  of  gift  and  bequest ;  not  meaning  to  postpone 
the  iaterest  in  itie  other  houses  till  after  the  decease  of 
Aoer,  bat  giving  te  Um  the  immediate  interest  in 

(a)  jObaU  C.  J.  wn  iittiqg  at  the  Old  Bailey. 

F  2  diat 
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^r*l*       that  house.     It  might  happen  m  the  course  of  events, 
DMdflm/    according  to  the  construction  contended  for,  that  every 
one  of  these  persons  might  be  disappointed,  because,  if 
Charles  Brazier  survived  thera,  they  would  take  (accord- 
ing to  that  construction)  no  interest  at  all  in  any  of  the 
houses,  and  their  children  even  would  take  no  interest 
untilJ^ozf^  died ;  nor  until  that  event  happened,  would 
the  trustees  be  entitled  to  sell.  Whereas  they  are  directed 
to  sell  immediately  after  the  death  of  the  survivor  of  the 
nephews  and  niece.  Such  a  construction,  therefore^  seems 
to  be  at  variance  with  the  provisions  of  this  will.  The  case 
oi  Cooke  V.  Gerard  {a)  is  an  authority  in  point.     In  that 
Case^  the  testator  had  two  estates,  one  in  possession,  and 
another  in  reversion  expectant  on  the  death  of  A.  B, 
He  devised  the  former  to  his  widow  for  one  year,  and 
then  he  devised  both  to  the  lessors  of  the  plaintiff,  to 
hold  immediately  after  the  expiration  of  the  year  from 
his  decease,  and  the  decease  of  A.  B.     Therefore,  the 
lessor  of  the  plaintiff  was,  according  tx>  the  words,  to 
hold  from,  and  immediately  after  the  expiration  of  one 
year  aft^r  the  death  of  the  testator,  and  the  decease  of 
A.  B.     The  question  was,  whether  the  whole  was  post- 
poned until  after  A.  B.  died.     The  Court  decided  no^ 
but  that  the  words  were  to  be  taken  distributively,  and 
that  ^^  after  the  decease  of  ^.iB./'  was  only  to  be  apph'ed 
to  that  estate  in  which  A.  B.  had  an   interest.     And 
so  in  *this   case,   these  words,    *^  after  the  decease  of 
Charles  Brazier^'*  may  fairly  be  confined  to  that  house, 
the  rents,  issues,  and  profits  of  which  had  previously 
been  given  to  Charles  Brazier  for  his  life ;  but  as  to 
the  residue,  it  is  a  present  and  immediate  devise. 

(o)  1  Sound.  281. 

Hot' 
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HolhotdJ.     I   think  that  we  should  defeat  the        1821. 
intention  of  the  testator,  if  we  were  to  decide 


Dob  dem* 

t^B  case  in  favour  of  the  defendant     It  seems  to  me,     Awavbau 

'  agamti 

dot  at  the  very  time  when  the  testator  was  devising  one      Bsauek, 

iiooBe  to  C  Brazier,  he  had  in  his  mind  his  other  real 

property.    For,  immediately  after  giving  the  life  estate 

b  the  one  house  to  the  defendant,  he  goes  on  and  says, 

and  firoiD,  and  immediately  after  the  decease  of  the  said 

C.  Bnder^  I  pve  the  said  rents,  issues,  and  profits,  . 

together  with  the  rents,  issued  and  profits  of  my  other 

hoiues,  to  my  n^hews  and  niece.    It  is  clear,  that  the 

testator  meant  Brazier  to  take  a  life  estate  in  one  house 

only,  and  yet  that  he  meant  in  this  part  of  the  will  to 

dispose  of  his  property  in  the  other  houses.    Now,  that 

intentioD  cf  the  testator  cannot  be  effected  without 

givmg  an  immediate  interest  in  the  latter  to  his  nephews 

and  nieoe.    It  is  said  that  the  words  *<  together  with" 

inoorporate  not  only  the  gift,  but  the  time  When  that 

gift  was  to  take  effect.     I  think,  however,   that  it 

was  the  manifiest  intention  of  the  testator  in  this  case, 

diat  tbese  words  should  apply  only  to  the  gifl^  and  not  to 

the  time  when  that  gift  was  to  take  e£fect.     I  think  it 

quite  dear,  therefore,  that  the  testator  in  this  part  of 

liis  will  intended  to  give  an  immediate  estate  for  the 

irresof  his  nephews  and  niece,  and  the  life  of  the  suiv 

fifOr,  and  therefore^  that  there  should  be  judgment  for 

dieidainti£ 

Best  J.     I  am  of  the  same  opinion.    It  is  evident 

that  the  testator  did  not  intend,  that  the  defendant, 

to  whom  he  had  expressly  devised  one  house,  shoitiid 

tike  an  immediate  interest  in  the  other  houses,  and  it 

tt  equally  clear,  that  he  did  not  intend  these  houses  to 

F3  go 
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go  to  his  beirs  at  law,  tor  he  has,  by  the  resiauary  clause, 
given   away  all  nis  estates  whatever*     Then  if  he   in* 
tended,  ttiat  these  houses  should  not  go  to  ihe  defend* 
ant  6t  fiis  lieirs  at  law,  it  is  quite  clear,  that  he  must 
have  intended,  ttiat  ttiey  should  imtnediatcly  upbii    liis 
death  go  to  his  nephews  and  niece.     It  has  been  said, 
that  the  words  ^*  together  with"  must  necessarily   refer 
to  the  time  wnen  the  gill  Is  to  take  eifFect.     Looking, 
however,  to  tlie  wlible  context  of  Inis  will,  I  think  that 
we  shall  best  attain  tKe  intention  of  the  testator  by  c<5n- 
stiniing  those  wbrcis  to  refer  to  the  property  bequeathed, 
and  hot  to  tne  tiine  when  tti'e  t)equest  is  lb  fake  cflect. 
I  tniiik,  therefore,  that  there  must  be  judgment  for  tiie 
ptaintnr! 

Judgment  for  tbe  plaintiflfl 


Friday, 
Odober  26tfa. 


Cazbhovb  and  Another,  Assignees  of  Power 
and  WAttwicKi  Bankrupts/  against  Prevost 
mA  Others; 


^..aforeigD       A  SSUMP8IX  by  tbe  plaintifiis,  as  assignees  of  the 

mercluuiti  pur-     Xx 

chased  in  bis  est&te  and  eSscts  of  (7.  Ptyaoer  and  jff«  Warwick^  of 

on  a^rau^  and  L&ndwkt  morchiintfl^  against  the  defendants^  who  were 

with  the  nioney 

of  B*t  \  British  merchant,  certain  bank  shares  in  the  French  funds.  The  lettlit'  dt\*w  bills 
ufion  A,f  which  he  accepted,  on  the  security  of  those  shares  standing  in  his  name ;  and 
these  bills  were  assigned  by  B.,  for  a  valuable  consideration,  to  C,  a  Briiish  subject.  Be- 
fore they  beenne  d^e,  B.  authorised  4*  by  letter  to.sell  the  bank  shares, ,  in  order  to  reim- 
burse himself  against  (he  bills,  before  iliat  letter  arrived,  ^.  had  stupped  payment,  and 
afterwards  became  bankrupt^  and  ^le  bills  were  dishonoured;  B.,  also,  afterwards  became 
bankrupt.  C,  by  process  in  the  furcign  country,  attached  thie  bank  shares  still  standing  in  ihc 
name  of  ^.  f6r  the  dvbts  due  tp  him  uppn  the  bjUsi  aivi  U^e  court  there  decreed  that  t^e  bank 
shares  sliould  be  sola,  and  that  the  proceeds  bhould  l>e  applied,  first,  to  pay  a  debt  due  from 
B.  to  jf.t  and  tSi^rwkr^*  to  rt^ri^ (he^luiU. .  JUn^er t^ia d«fre!ib  C.  receinid^a q^rtain fcVK^.of 
money  on  account  of  the  bills :  11  eld,  that  the  assignees  of  A.  could  not  recover  back  tiiis 
money  as  money  btloogbg  io  B* 

mcr- 


Pttv«ar. 
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sachantSy  iJso  resident  in  London^  to  recover  from  I  Ml. 
AeB  J546(L,  as  monejr  had  and  received  by  them,  to 
Ae  use  of  the  plaintiffs,  as  such  assignees.  Plea,  ge- 
neral issue.  The  cause  was  tried  at  the  MidiUsex 
Atioga^  bdbre  Mboti  C.  J.,  when  a  verdict  was  found 
br  the  {>laintifi^  subject  to  the  opinion  of  the  Court, 
oa  the  following  case. 

In  Jkae,  1818,  Martin  de  Puech  and  Co.,  of  PariSf 

bjr  the  directions  of  the  bankitipts,  purchased  in  their 

own  names,  but  on  the  bankrupts*  account,   25  bonk 

diares  in  die  Ernck  fund^  and  at  the  same  time  drew 

two  \pSk  of  exchange  upon  the  bankrupts,  for  the  price 

of  sndh  diaies,  which  the  bankrupts  duly  accepted  and 

paid.    On  the  2d  October^  1818^  the  bankrupts  drew 

upon  Mtrffn  dt  Puech  and  Co.  three  bills  of  exchange^ 

smoontuig  together   to  40,000  francs^   payable  three 

Bxmths  after  date^,  which  th^  defendants  purchased  of 

die  bankrupts,  and  gave  them  the  value  for  in  mon^^ 

imountii^  to    161b^  Ss.  3rf.^  which  trills  Martin  de 

thud  and  Co.   accepted,  upon   tbe  security  of  snch 

bink  slbresy  whidi  were  then  standing  in  their  names, 

sad  wiuch  were  the  only  iunds  in  their  hands  belong- 

bg  to  the  bankrupts.     On  die  day  the  bankVupta  drew 

tiiese  bffis  upon  Martin  de  Pnech  and  Co.,  they  wreie 

ikem  a  letter,  fldvtsing  that  they  had  drawn  the  bills, 

tod  sUdng,  tliat  in  case  the  bank  shares  should  not  uki- 

fflatrij  prodtice  the  sum  for  which  the  bitk  were  drawii^ 

tbjiroald  be. responsible  to  them  for  the  deficiency; 

indonthc  ist  of  January,  1819,  the  bankrupts,  by 

isotber  letter,  «uthorified  Mkrtin  de  Pnech  and  Co.  to 

sefl  the  twenty-^ ve  batik  shares^  in  order  to  enable  them 

to  mmbiine  themselves  what  they  had  to  pay  in  respect 

oTtbeUils.    0&  the  Slst  December^  1818  (two  days  be^ 

F  4  fore 


72  CASES  IK  MICHAELMAS  TERM 

1821.      fore  tha  bilU  became  dne)  Martin  de  Puech  and  Co. 
*""*"      slopped,  payment,  the  bank  shares  thai  remaining    in 

CASkwovs 

agimui      their  Dames,  and  the  biUs  were  aU  dishonoured  by  tfaem^ 
and  also  by  the  bankrupts.    At  the  time  the  IMen<lants 
took '  these  bills  of  exchange  of  the  bankrupts,    they 
did  not,  know  that  Martin  de  Puech  and  Ca  had    the 
twenty-five  bank  shares  standing  in  their  names  belong 
ing  to  the  bankrupts,  nor  were  they  informed  thereof 
until  Martin  de  Puech  and  Co.  had  suspended  their  pay- 
ments,   A  commission  of  bankrupt  issued  against  JVinrr 
and  Wanmck  on  the  ISth  of  January^  I8I99  and  an  as- 
signment of  their  estate  and  effects  was  duly  made  to 
the  plaintiffii  on  the  2d  Febrmry^   1819.    The  defeid- 
ant,  Precostj  being  then  at  Parish  on  the  2d  MCarch^ 
^  1819,  issued  process  of  attachment,  according  to  the 
laws  of  JFhntce,  against  the  twenty-five  bank  shares  in  the 
hands  of  Martin  de  Pueeh  and  Co.,  under  which  attach- 
ment one  of  the  plaintiflb,  Fermn  de  Tastety  who  was  then 
inPariSf  on  the  27th  of  ikfio^  1819,  was  duly  summoned, 
but  did  not  appear,  and  the  other  plaintiff,  Cazenooe^  being 
in  London^  on  the  9th  otjidjf,  1819,  received  notice  of 
the  proceeding  at  Paris,  but  never  interfered  therein. 
Upon  the  hearing  of  the  attachment,  on  the  12th  Am^ 
gust,   1819,  the  Court  decreed,  that  the  bank  shares 
should  be  sold,  and  the  net  proceeds  applied,  so  fiir  as 
they  would  extend,  to  pay  a  balance  of  1570  francs,  due 
by  the  bankrupts  to  Martin  de  Puech  and  Cq.,  and  after 
payment  thereof,  to  retire  the  bills  so  accepted  by  Martin 
&Ai0(AandCo.  in  favour  of  the  bankrupts.  The  sum  of 
1346/.  was  in  consequence  received  by  th^  defendants,  on 
^he  30th  December,  1819,  as  the  produce  of  the  bank 
shares,  after  deducting  from   such  produce  the  1570 
francs,  and  the  costs  of  the  proceedings  under  the  attach- 

ment) 
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■wty  and  tbere  ww  still  doe  to  the  defendants  a  fiuther        1821. 
Ubaee^  in  respect  of  the  three  bills  of  exchange^  which      q^^j^,^ 
diej  daimed  to  prove  under   the  commtssioB  i^ued  .     ogomu 
agflBit  F&mer  andt  Co.     Martin  de  Pueek  9X^  Co. 
setded  with   all  their   creditors,    and  paid  t^m  the 
sum  of  4f.  in  the  pound,  on  the  amount  of  ^heir  re- 
ipective  dri)t%.  in  discharge  thereof  which  the  defendants 
hate  accepted  of  Martin  de  Puech  and  Co.,  in  respect 
cf  odier  demands  they  had  on4hem»  but  th^  were  not 
aihnittipd  creditors  on  their  estate,  for  these  three  bills 
ef  cubanfle* 

Plott,  for  the  plaintiff.    The  assignees  are  entitled  to 
iccovcr  this  som  of  money  as  mcMy  belonging  to  the 
hsnkfqi^  of  which  the  defendants  have  obtaiped  pos- 
tenoii  wice  the  act  of  bankrupt^.   Hie  legal  interest 
la  thefaankshares  was  vested  in  the  bankrupts.    When, 
thocfiin^  they  were  converted  into  money,  their  pro- 
daoe  vas  money  had  and  received  to  the  use  of  the 
iSHgaeci.    If  the  question  had  been  between  Martin  de 
Fueck  and  Co.  and  the  plaintifis,  it  might  be  urged  that 
tlie  produce  was  subject  to  the  siune  lien  as  the  bank 
shares;  but  even  in  that  case,  the  lien  could  only  attach 
upon  payment  of  the  bills  by  the  JR-ench  house.    Ad- 
mitting^ however,  that  the  lien  would  have  been  avail- 
able between  those  parties,  still  it  is  not  competent  for 
Cfaedefendant  to  take  advantage  of  it;'  for  a  lien  is  a 
persona],  and  not  a  transferable  right.     The  French 
Iwuse  could  not  avail  themselves  of  the  lien,  as  they  had 
act  paid  the  bills ;  and  even  if  they  could,  as  between 
them  and  the  plaintiffi,  still  they  could  not  transfer  their 
x^ts  to  the   defendant     By  the  stat.  1  Jac.  I.  c.  15. 
u\%^  power  is  £^vento  the  commissioners  to.assigh  all 

debt 
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i821.        debts  due  to  the   bankrupts  for  the  benefit    of   ttie 
^  ,     creditors,    and    then   it   enacts,     **  neiiher    shall    the 

^^^oiiue        5am^  be  attached  as  the  debt  of  the  bankrupt."     Now^, 
here  the  bank  shares  have  be*eh  attached  as  the  debt 
of  the  bankrupt;    and   that    is  against   the    express 
provisions  of  the   statute.     This   i^  hot  like  the  case 
of  a  fund  appropriated  to  particular  purposes  at  the 
tiinid  of  accepting  the    bills ;    for    in   such  a  case    a 
power  is  given  by  the  owner  to  the  appropriating  party, 
'  and  unless  that  power  Is  strictly  complied  with,   tHe 
owner  is  not  bound  by  the  appropriation.     lii  this  case, 
the  proceeds  were  applied,  first,  to  liquidate  the  general 
balance  dtie  to  the  j^renc)i  house,  whicn  was  not  within 
the  scbp^  of  the  triist  reposed  in  theni,     llere,  there- 
forie,  oiie  creditor  has  obtained  an  undue  advantage  bVei* 
the  others,  by  attaching  the  debt  due  to  the  bahki-uptSi 
^bicli  is  agaihst  the  polic^  and  [irdvisioils  bf  the  bank- 
rupt laws. 

Tindal^  control,  was  stopped  by  the  Court 

Bayley  J.  {a)  This  case  has  been  argued  very  forcibly 
on  the  port  of  the  assignees.  There  is  no  difficulty, 
however,  as  to  the  principle  of  law  applicable  to  the 
case.  The  assignees  arc  unquestionably  entitled  to  all 
the  property  that  belonged  to  the  bankrupt  at  the  time  of 
his  act  of  bankruptcy :  and  there  can  be  no  doubt,  also^ 
that  if  a  subject  of  this  country,  by  means  of  legal  pro- 
cess abroad,  gets  into  his  hands,  after  the  bankruptcy, 
money  belonging  to  the  bankrupt,  he  is  liable  to  re- 
fund it  to  the  assignees.  The  question  in  this  case 
is,  whether  the  property  in  question  was,  nt  the  time 
of  the   bankruptcy,   the    property   of  the  bankrupts. 

(a)  Jbbott  C.  J.  was  sittiog  at  the  Old  Bailey, 

]3efore 


Caiswotx 

P&KT06T. 
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BeSxe  tbe  bankruptcy,  Martin  de  Puech  and  Co.  had         1821. 
standiiig  In  their  names  in  the  French  funds  ^5l3ahk 
shares  belonging  to   the  bankrupts.     Dn  the  faith  of 
those  bank  shares,  the  bankrupts  were  allowed  to  draw 
on  the  Fraich  house,  and  the  latter  accepted  the  bills  ; 
the  I^&l  consequence   of  which  wiis,  that  it   entitled 
them  to  keep  those  shares  as  a  security  against  the  liid- 
bOity  they  had  incurred  by  their  acceptances!     On  i)ie 
Isl  of  January f    1819,    the    bankrupts    authorize   the 
French  house  to  sell  the  shiares.     So  thai,  at  the  time  of 
the  ad  of  bankruptcy  of  Power  dnd  tVarwict^  the  French 
house  was  under  acceptances  for  the  i)ahkrupts,  with 
certain  Muik  shar^  in  their  iiames,  which  they  had  th6 
power  to  sell.    Under  these  circumsiahces,  Prevost^  oti^ 
ctthle  defendants;  th^  holder  of  th^  bills,  oh  the  iM' 
August^  1819;  thslitiited  a  suit  it)  this  Frtnck  toMti^  ni 
ifae  course  of  which  ^rocesj  olf  attaehffic^iit  IssUed  agatiist 
these  25  bank  shares.     At  that  thne  the  baiik  shiit'es 
stood  in  the  name  of  Martin  de  Puech  aiid  Co.,  Attd . 
they  bad  a  right  to  siell  them,  and  apply  the  proceeds  ili 
discbarge  of  their  acceptahcei^.     The  Bankrupts  bould 
not  call  on  the  French  house  to  give  up  any  {iart  of  th4t 
money  until  they  had  released  them  from  all  liability  Iti 
respect  of  those  acceptances,    llie  French  Court  mAde 
a  decree,  that  the  bank  shares  shoiild  be  sold,  and  thdt 
tbe  proceeds  should  be  applied,    first,  in   payment  of 
tbe  general  balance  due  from  the  bankrupts  to  Martin 
de  Ptuch  and  Co.,  and  that  the  restdue  should  be  $t>e- 
dfically  applied  (not  as  the  money  of  the  bankrupts)  to 
retire  the  bills,  and  it  was  so  applied  accordingly.     At 
tbe  time  when   the  bank  shares  were  standing  in  the 
names  of  Martin  de  Puech  and  Co ,  the  bank  might  be 
conadered  as  a  stake-holder,  the  two  houses  having  an 

int^^t 
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1821.       interest  in  the  money.     Martin  de  Pueck  and  Co.  had 
--  an  interest  that  it  might  be  applied  in  discharge  of  their 

againtt       acceptances.     The  house  of  Pcnoer  and  Waraick  had  a 
similar  interest,  in  order  that  they  might  be  relieved 
from  their  liability  as  drawers,  and  they  had  also  an 
interest  in  any  surplus.     The  French  Court  decreed, 
that  the  proceeds  should  be  applied  so  as  to  have  the 
effect  of  relieving  the  house  of  Martin  de  Puech  and  Co. 
pro  tanto  from  their  liability  as  acceptors,  and  that  of 
the  bankrupts  from  their  liability  as  drawers.     The 
question,  then,  is,  to  whom  the  money  belonged  which 
they  directed  to  be  so  applied.     It  seems  to  me^  that  it 
was  the  joint  money  of  Martin  de  Puech  and  Oo.  and 
the  bankrupts,    neither  of  those  houses  individually 
having  any  control  over  it  in  conscience  or  justice. 
The  money  was  applied  in  the  manner  decreed  by  the 
French  Court ;  and,  therefore,  had  the  effect  of  relieving 
Martin  de  Puech  and  Co.  from  their  obligation  as  ac- 
ceptors 'to  the  extent  of  the  payment.     If  they  had 
understood  that,  by  the  Etiglish  law,  this  money  would 
be  considered  as   the  money  of  Power  and   Warwick^ 
they  might,   for  their  own  protection,    have    insisted 
that  it  should  be  paid  into  their  own  hands,  in  order 
that  they  might  themselves  pay  it  over  to  the  defend- 
ants, and  thereby  exonerate  themselves  from  all  respon^ 
sibility.     They  might  then  have  paid  it  as  their  own 
money,  and  the  assignees  could  have  had  no  claims 
against  the  defendants  for  receiving  it.     Now,  it  seems 
to  me,  that  the  payment  under  the  decree  of  the  Fi^ench 
Court  was,  to  all  intents  and  purposes,  the  same  thing 
as  if  it  had  been  made  by  the  hands  of  Martin  de  Puech 
and  Co..    If  it  was  not,  the  legal  consequence  would 
be,  that  the  defendants  would  be  liable  to  refund  the 

money 
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maoey  to  the  assignees,  and  Power  and  Warwick  would        1821. 
tbcn  have  the  whole  benefit  of  the  money  which  had  ^     . 

*  Cazknots 

been  standing  in  the  bank  for  the  security  of  Martin  de        against 

Puech  and  Co.,  and  the  latter  would  be  liable  on  their 

acceptances.     That  would  be   most  unjust.     I  am  of 

opinion,  that  by  our  law  the  assignees  are  not  entitled 

to  dalm  this  money  ;  because,  when  it  was  paid  to  the 

defendants,  it  was  not  the  money  of  the  bankrupts,  Mar^ 

tin  de  Puech  and  Co.  having  an  interest  in  having  it 

applied  in  discharge  of  the  bills  which  they  had  accepted. 

It  is,  therefore,  to  be  considered  in  substance  as  if  it  had 

been  paid  by  them :  and,   if  so,  the  assignees  have  no 

claim.    I  think,  therefore,  that  there  must  be  judgment 

fixr  the  defendants. 

HoLROvn  J.      Notwithstanding  the  able  argument 

addressed  to  the  Court  on  the  part  of  the  plaintiffs,  no 

doabt  has  been  raised  in  my  mind  with  regard  to  the 

point  in  question.     I  take  it  to  be  quite  clear  that  the 

I^aintifi,  as  assignees,  cannot  recover  the  money  now 

nied  Soir,  unless  the  bankrupts  themselves,  in  case  there 

liad  been  no  bankruptcy,  could  have  recovered  it  as 

money  had   and  received  by  the  defendants   to  their 

use.     Now,  I  am  of  opinion,  if  there  had  been  no 

bulrmptcy,  that  the  bankrupts  colild  not  have  main- 

tiined  an  action  against  the  defendants  for  money  had 

and  received  to  their  use  on  the  ground  of  this  being  > 

money  to  which   they,  the  bankrupts,  were  entitled. 

The  bills  were  accepted  on  the  faith  of  those  bunk 

tbares  in  the  French  fiinds,  which  were  bought  by  JkCnr- 

tkde  Puech  and  Co.   They  had  more  than  a  simple  lien 

oait;  it  was  in  law  their  property,  and  vested  in  them ; 

in  tnuti  indeed^  for  the  bankrupts,  after  satisfying  their 

own 
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1821.        own  lien.     Where  a  person  has  a  simple  lien  on  gnoods, 
**'—^        he  cannot  sell  and  dispose  of  them  :  but  if  he  has  a  spe- 

Casjkitotb  '^  ^ 

aiaifiu        ciai  property  in  those  goods,  in  trust  for  another,  subject 
.  to  a  claim  of  his  own,  in  such  case  the  party  may  sell^ 
in  order  to  repay  himself.     The  bills  having  been   ac- 
cepted, Martin  de  Puech   and   Co.  were,   in  the    first 
instance,   liable  to  pay  them.     If  they  had  paid  them, 
they  would  have  had  a  right  to  have  sold  the  shares  to 
reimburse  themselves.     An  attachment  was  lodged   in 
the  French  court,  &nd  Martin  de  Puech  and  Co.  were 
parties  to  it,  for  a  decree  is  made  in  their  favour,  as  to 
that  part  of  the  property  appropriated  to  pay  them,  pre- 
vious to  any  application  of  any  part  of  it  to  the  payment 
of  these  bills.     Suppose  there  had  been  no  bankruptcy, 
would  the  bankrupt  have  been  entided  to  any  of  the 
proceeds  of  those  shares  in  the  French  funds,  while  the 
bills  were  outstanding  ?     I  diink  not.     Martin  de  Pueck 
and  Co.  had  the  legal  property  in  them,  for  they  were 
the  only  persons  who  could  sell  or  dispose  df  that  pro- 
perty.    If  the  bills,  indeed,  had  been  paid  by  the  bank- 
rupts, they  would  have  had  an  equitable  interest  in  the 
bank  shares.     But  if  Martin  de  Puech  and  Co.  had  sold 
the  shares,  the  bankrupts  oould  not  have  got  the  money 
out  of  their  hands   until   they  had  reimbursed   them 
to  the  amount  of  their  acceptances.     Nor  can  they,  now 
that  Martin  de  Puech  and  Co.  have  been  compelled  by 
the  decree  of  the  French  Court  to  pay  the  money  to  tiie 
holders  of  the  bills,  recover  the  same  from  the  defend- 
ants ;   because  it  was  not  their  money  until  the  bills  had 
been  provided  for ;  that  not  having  been  done,  I  am  of 
opinion,  that  they  had  neither  the  legal  nor  equitable 
property  in  the  proceeds.     It  is  said,  however,  that  by 
the  statute  of  Jame$^  the  property  cannot  be  attached 

as 
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tf  the  iy>t  of  the  bankrupt    If  the  bankrupU  h#d  bs^i        1S21. 
the  odIj  debtorst  and  the  property  bad  beep  attached, 
that  would  have  come  within  the  statute ;   but  Jiere  the 
propeity  that  is  attached  was  in  law,  though  a  trusty  in 
someropects  the  property  of  Martin  de  Pueci  aod  Co. 
Tbej  were  debtors  as  well  as  the  bankrupts*     for  they 
were  inddited  as  acceptors  to  the  holders  of  the  biU; 
and  it  is  fi>r  the  satis&ction  of  that  debt,  due  on  the  biilsj 
and  not  the  debt  of  the  bankrupt  merely,  that  this  pro- 
perty is  attached*     I  think  that  the  bank  shares  might 
be  attscfaed  as  the  debt  of  Martin  de  Puech  and  Co,, 
and  the  decree  being   that  the  proceeds  should  be 
applied  Cowards  the  retiring  of   those  bills,   it  is  to 
fae  cGBsidaed  exactly  the  same  as  if  the  Court  had 
onknd  the  money  to  be  paid  to  Martin  de  Puech 
Mad  Co^  that  they  might  pay  those  bills,  and  they  had 
ao  paid  them  in  compliance  with  that  order.     At  all 
efeiit%  I  think  that  the  assignees  cannot  say  that  this  is 
their  maney  till  they  themselves  have  paid  these  bills. 
For  theK  reasons,  I  think  that  there  ought  to  be  judg- 
t  bi  the  defendant. 


Bbst  J.    This  case  has  been  argued,  not  only  with 

^eat  ingenuity,  but  put  on  its  only  tenable  ground. 

It  must  be  considered,    as  if  both  Ptnoer  and  War- 

mk  aod  Martin  de  Puech  and  Co.  were  solvent,  and 

theo  it  would  stand  thus:  Power  and  Warwick  draw 

(m  Martin  de  Puech  and  Co.  in  Franccy  certain  bills  of 

ei^chaiige,  and  the  latter  accept  those  bills,  on  the  ^x- 

jmi  condition  that  they  are  to  hold  certain  bank  shares 

vhich  sUK)d  in  their  names ;  so  that,  in  France,  they 

were  the  actual  legal  proprietors  of  the  shares,  and  they 

ncetQi^tMJXi  theoSf  in  satis&ction  of  the  debt  to  which 

they  rendered  themselves  liable  by  their  acceptances. 

Now 
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J  821.        Now^  these  bills,  so  drawn,  get  into  the  hands  of  the  de- 
Caicnoti      fendants,  who  present  them  to  Mai-tin  de  Puech  and  Co. 
PiSv**'        in  Paris.    Suppose  the  latter  had  not  become  insolvent, 
and   the  defendants  had  proceeded  to  get  these  bank 
shares  by  attachment,  out  of  the  hands  of  Martin   de 
Puech  and  Co*,  the  answer  would  be  this :  "  Ypu  cannot 
attach  this  property,  it  is  not  the  absolute  property  of  the 
drawers,  but  it  is  our  property ;  it  is  in  our  possession, 
it  i^  clothed  wi^h  certain   rights  which  belong  to  us; 
uptil  those  claims  are  satisfied,  you  cannot  take  it  out 
of  our  hands."      And  in  a  court  of  law  it  could   not 
have  been  taken  out  of  their  hands.     It  would  be  neces- 
sary, in  this  country,  to  have  gone  into  a  court  of  equity 
to  have  ascertained  those  rights.     The  French  Court  has 
disposed  of  it  as  a  court  of  equity  would  have  disposed 
of  it  in  this  country.     On  the  defendants  in  this  action 
attaching  the  property  in  France^  the  Court  calls  on  all 
the  parties  interested,  as-  a  court  of  equity  would  do. 
They  give  notice  to  Mr.  De  Tastet  and  the  assignees  of 
the  bankrupt,  with  a  view  of  bringing  all  the  parties 
concerned  before  the  Court.     If  they  did  not  choose  to 
appear  before  the  Court,   it  is    not   the  fault  of  the 
Judges.     When  the  case  comes  before  them,  how  do 
they  dispose  of  it  ?  Why,  possessing  legal  and  equitable 
jurisdiction,  they  decide  that  this  property  is  not  the 
absolute  property  of  the  drawers  of  the  bills  in  En-- 
glandj  but  is  property  in  which  they  had  little  interest, 
being  mortgaged  to  French  subjects    to  the  extent  of 
its  value ;    and,    indeed,  on  the  sale  of  the  property, 
it  does  not  produce  enough  to  pay  the  French  mortga- 
gees, the  latter  having  rendered  themselves  responsible 
to  tlie  defendants  in  this  action,  by  the  acceptance  of 
those  bills  of  exchange.     The  Court  directs,  therefore, 

that 
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tktt  tbe  proceeds  should  be  disposed  of  in  first  protect-       182K 
mg  Martin  de  Pntch  and  Co.,  in  retirinir  the  bilk;       ^ 
Alt  is,  thqr  did  the  same  thing  as  if  they  had  directed     .  «««imi 
me  money  to  be  paid  oyer  to  the  French  houses,  in 
oi^  dut  diey  mi^t  hand  it  over  to  the  holders.  That 
v»  a  JQst  sod  equitable  dedsion,  and  such  as  a  court  of 
eqgitjr  would  have  pnniounoed  in  this  country.     Then, 
dns  moocj  has  been  paid  .by  Martin  de  Puech  and  Co. 
md  not  by  the  bankrupts.    It  cannot  be  considered  in 
the  hands  of  the  defendants  as  money  which  has  been 
iBomd  on  aoooont  of  the  bankrupts,  but  as  money  re« 
'  osfcd  on  aoooont  o{  Martin  de  Puech  and  Co.;  and  the 
ilfftodiuU  have  reoeiyed  it,  on  condition  of  giving  up 
dwir  dbioi  against  Martin  de  Puech  and   Co.    The 
nUe  Mscy  of  the  argument  consists  in  considering 
lUi  ss  the  money  of  the  bankrupts ;  whereas,  as  between 
AoD  and  Martin  de  Puech  and  Co.,  it  was  clearly  the 
■ODcy  of  the  latter ;  for  the  shares  were  purchased  in 
didr  own  names,  and  they  were  suffered  to  continue  in 
pofiKttioD  of  them,  so  as  to  enable  them  to  protect 
tlmiaelTes  against  the  Iq^l  ccmsequences  of  their  ao- 
oqicsiiees.    Upon  these  grounds,   I  am   opinion  that  ^ 

there  onght  to  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 


Claridgb  against  Evelyn  and  Others.         ^S^Vtk 

THIS  was  an  action  upon  the  case,  brought  by  tlie  An  infant  am* 
pUintiiF  against  the  defendants,    as  comniiiisioners  pointed  to  the 
of  a  Court  of  Requests,   established   by  an  act  of  the  of »  Court  of 


«to«  it  »  p«rt  of  the  duty  of  tliat  officer  to  receive  the  money  of  the  luitore* 

VouV.  G  48  6.5., 


Btzltv. 
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182L       48  G.  3«,  for  a  false  return   to   a  writ  of  mandamus. 
'•^■^-^      The  declaration  stated  that  the  plaintiff  had  been  duly 

Clakidgs 
^^$t       elected   to  the  office  of  clerk  of  the  said   Court    of 

Requests,   but  had  been  unjustly  refused  admittance  to 
the.  office  by  the  defendants,   the  commissioners  of  the 
Court ;  that  the  plaintiff  had  obtained  and  prosecuted  a 
writ  of  mandamus,  directed  to  the  commissioners,  com- 
manding them  that  they  should  admit  the  plaintiflT  into 
the  office  of  clerk,  or  that  they  should  shew  cause  to  the 
contrary,  which  writ  had  been  duly  delivered   to  the 
defendants ;  yet  that  the  commissioners  had  not  admit- 
ted the  plaintiff  to  the  office^  but  had  &bely  and  mali- 
ciously returned,  in  answer  to  the  said  writ,  "  that  the 
office  of  the  clerk  of  the  commissioners  of  the  Court  of 
Requests  aforesaid  having  become  vacant  by  the  death 
of  one  Richard  Crcnx>^  then  late  clerk,  T,  K.  Craw  was 
duly  elected  clerk  of  th6  said  Court  by  the  major  part  of 
the  commissioners,  and  had  been  since  duly  admitted 
into  the  office;  and  that  the  plaintiff  never  was  elected 
to  the  office  of  clerk  of  the  Court  of  Requests,  as  by  the 
writ  was  suggested/'     The  declaration,  after  negativing 
the  facts  in   the  return,   stated  that  the  plaintiff,   by 
reason  of  the  false  return,   had  been  deprived  o(  the 
gains  and  profits  which  he  would  have  derived  i}y  exer- 
cise of  the  office,  to  his  damage  of  500/.     Plea,  general 
issue.     At  the  trial  before  Abbott  C.  J.,  at  the  Guildhall 
sittings  after  M/cAo^/wa^  term,  1819,  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

By  the  death  of  the  late  Richard  Crffw^  on  the  8lh  of 
December^  1818,  the  office  of  clerk  of  the  Court  of 
Requests,  constituted  by  the  act  of  parliament  men- 
tioned in  the  declaration,  became  vacant     On  the  8th 

day 
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dkj  of  Jammtyj  ISIP^  th«f  eohiiliissi6her$  Off  the  1821. 
Court,  8t  a  ineMing  didy  suffitnonf^d  atiA  lield  ac- 
cordb^  to  tb6  cRf ^tion§  ^  the  acC^  |)roceeded  t6  tbe  ^M^^*^ 
deetfoo  df  a  clerk  in  the  Y'dom  of  Crawi  The  |iM#<- 
tii;  imd  ofve  T.  j&  Cnwv  ^^«  th«  ciihdidat^s  ftt  th^ 
Met.  After  the  comfirissionersf  were  AsdeMfbted,  Mid 
immediateljr  before,  the  election  comnieliccfdf  71  A. 
OtRDy  in  the  hearing  of  the  commissioners,  was  asked 
hhwfjthfR^iard  AUmetty  which  qaestion  he  dMlhied 
uasmmog:  and  tbereifpon  Bickatd  AUmett,  tmt  Off  tho 
adiBK  comnnssioiiersy  notified  to  the  feat  tllaft  7/Al 
Cnm  was  an  iflfioit  under  the  i^e  of  21  years^  ttid  M 
AataeeoiiolndigiUe  to  the  oiSce  of  elerk;  kxA  d[«t 
if  avf  otBMAismiier  shosH  af^i*  thsC^  give  bis  votef  ^ 
lie  Mtf  TiKi  CreWi  socfa  vote  #ouId  be  fhro^h  aw^ 
wad  void  M  the  deetion,  eaeh  of  the  oommiMOilefS,' 
affaeome  up  to  vole^  waa  separately  asked  by  tbesiid 
Bid^ari  JMtnea  for  whoih  he  toted ;  and  the  8«M 
MAariJBbnM,  m  the  hearmg  of  each  of  the  com* 
taJMinmiiiv  p«UicIy  protested  against  edch  of  the  vones 
ka  the  said  T.  K.  Cram  ifninedifftely  on  its  beiiig  fern 
dod^  aad  before  the  some  was  taken  down  oV  tt* 
esfdedy  on  the  groand  of  the  deficieney  of  the  said 
TiKCram,  At  the  ck)se  of  the  pott^  the  ilumbers 
lerc^  far  T.ILCramr  87;  Q.  Claridgey  44;  T.  K. 
Cnmwwfy  therefore,  iminediately  after  the  eteotiony  de^ 
dsiedl  by  Ae  comiBissioiiers  to  be  elected  by  them  SSS ' 
ildr  derk,  mmi  wm  retvnied  as  such*  cterk,  aDd  admit* 
tod  ts  Ike  office^  and  hais  hitherto  eontinued  to  serve  and  * 
let  IS  elerk.  71  Ks  Crc^  at  the  time  of  the  election^' 
as m  mSmt  under  the  ^  of  2b  yesrrs,.  and^  at  tbsrtt 
tbe^  ndtf  aitioles'  of  eterkskip  te^  Rkkati  Cf&t^^ 
Ae  a^BF  of  £0  Ob  ikje*  Mfir  dbyr  ^ 
O  2  I}A;tfin- 
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182 J.  December,  1818;  but  he  had,  for  about  two  years, 
Cla»id««  occasionally  acted  for  Richard  Craao  in  his  office  of 
^^^  clerk  of  the  Court  of  Requests,  but  without  any  ap- 
pointment pursuant  to  the  provisions  of  the  act  of 
parliament.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  said  T.  K.  Craw  was  duly  elected  to 
the  said  office. 

Ttndaly  for  the  plaintiff.     If  an  infant  be  not  eligible 
to  this  office,  due   notice   having  been   given    to   the 
electors  at  the  time  of  the  election,  the  votes  so  given  to 
that  infimt  were  thrown  away.     Whether  an  infant  be 
eligible  to  the  office  in  question,  must  depend  upon  the 
duties  imposed  upon  the  officer  by  law.     Now,  by  the 
48  G.  3.  c.  50.,  by  which  this  court  was  established,  the 
commissioners  are  authorised  to  appoint  one  or  more  fit 
persons  for  each  of  the  offices  of  clerk  and  beadle ;  and 
the  person  appointed  is  authorised  to  execute  the  office 
of  clerk,  immediately  afler  his  or   their   appointment, 
and  from  time  to  time  to  appoint  a  deputy  or  deputies, 
to  act  |n  his  or  their  names  or  stead,  in  case  of  sickness, 
or  other  sufficient  cause  to  be  allowed  by  the  commis* 
sioners,  but  not  otherwise.     By  a  subsequent  clause, 
p.  17.,  the  clerk  is  directed,  at  the  prayer  of  the  party 
prosecuting,   to  issue  a  precept,   by  way  of  ca.  sa.  or 
fi.  fa. ;  and  in  p.  20.,  the  clerk  is  directed  to  indorse 
the  sum  of  money  and  costs,  to  be  levied  on  the  precept, 
to  be  issued  upon  execution  awarded  against  the  body 
or  goods  of  any  person ;  and  if  the  party  against  whom' 
such  execution  shall  be  awarded,  shall,  before  any  actual 
sale  of  the  goods  or  his  imprisonment,  pay  unto  the 
derk  fbr  the  time  being  such  sum  of  money  and  costs, 
then  the  excScution  shall  be  superseded,  and  the  body, 

goods, 


IN  im  Second  Year  op  GEORGE  IV.  85 

goods,  and  chattels  of  the  party  set  at  large;  and  in  1821. 
p.  S3.,  amongst  the  fees  which  the  clerk  is  entitled  to 
take,  is  one  for  paying  money  into  court  in  full,  and 
entering^the  same  in  his  book.  It  appears,  therefore, 
to  be  part  of  the  duty  of  the  clerk  to  receive  the  money 
of  the  suitors,  for  whom  he  is  a  mere  trustee,  and  to  . 
whom  he  ought  to  be  responsible.  An  infant,  however^ 
wodd  not  be  liable  in  an  action  for  money  had  and 
recnved.  In  Co.  Litt*  172.  a.,  it  is  expressly  laid  down, 
that  an  in&nt  cannot  be  receiver,  for  he  has  no  skill  to 
raider  an  account.  An  infant,  indeed,  cannot  contract, 
except  for  necessaries ;  and  therefore,  in ,  Wkywall  v. 
C%iniitpioii(a),  it  was  held,  that  if  an  infimt  be  a  mercer, 
and  boy  goods  and  wares  for  his  shop,  the  contract  is 
not  bioding  upon  him.  Besides,  this  was  an  office 
wiiich  required  skill  and  ability,  and  on  that  ground 
it  has  been  decided,  that  an  infant  cannot  be  a  mayor 
of  a  corporation,  nor  elected  a  burgess  (i);  Bex  v. 
W\dU,[c)  The  circumstance  of  the  derk  being  allowed 
by  this  act  of  parliament  to  appoint  a  deputy,  with  the 
approhidon  of  the  commissioners,  can  make  no  differ- 
ence^ for  no  action  is  given  against  the  deputy,  and 
therefore  the  rule  of  respondeat  superior,  appUes ;  and 
the  right  of  action  would  only  be  against  the  clerk. 

i 

ChiUy^  contra.  An  infant  may  contract  for  his  own 
benefit,  and,  by  analc^,  he  ought  to  be  entitled  to  hold 
an  office  which  is  for  his  benefit ;  and  in  Bristam  v.  East-' 
wxn{d)  it  was  held,  hy  luordi  Kenyon^  that  money  had 
and  received  would  lie  against  an  infant  for  money  em-« 

(«)  Sir,  1083.  (0  Comynt  Digest,  tit.  £nfaja,  C.  1. 

(e)  SdM^,  N.  P.  9di  edU.  104^.  Mandamut. 
(<0  Peofc,  X.  P.  C.  223. 

G  3  bezded 
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^9^U       Imszz)^  by  him-    Jn  Young  y.  Rmkr  ia\  ityf^  held, 
"  tb^  §  gr^t  by  the  biahop  pf  thp  ofl^ce  of  register  of  a 

^^'iqin^  flipces^  in  reversion  after  i\\^  de^th  of  the  tenant  for 
life  tp  W  infant  pl^ven  year^  of  fige,  exercendum  per  se 
y^l  (Jfip\^tfttv»m  suflicientem,  is  good,  notwitjistapdipg  the 
IB^Wpy-  N9W  Jiere  this  pflBce  ipay  be  pxe^rcised  by 
4^putyi  ^nrf  tbcreppre  tha|:  pa?^  is  ip  point, 

Abbott  C.  J.     Ifio  authority  has  been  cited  to  shew 
that  the  grant  of  an  ofHce  of  public  and  pecuniary  trust 
to  an  infant  is  valid.  It  is  true,  that  the  offices  of  sheriff 
and  of  jailor  have  been  granted  in  fee,  and  that  such 
grants  are  not  void,  on  thd  ground  that  those  o(&ces 
may  by  descent  vest  in  an  infant.     In  those  cases,  how- 
ever, the  grantees  have  the  power  of  appointing  depu« 
ties.     In  the  case  of   Yowig  v.  FaaieTi  where  a  grant 
by  the   bishop  of  the  office  of  register  of  a  diocese 
to  an  infant  was  held  good,  the  grant  was  in  reversion, 
and  the  grantee  attained  full  age  before  the  office  de- 
scended to  him.     Besides,  the  duties  of  that  office  are 
not  stated  in  the  report  of  the  case.     Looking  at  this 
act  of  parliament,  it  appears  that  this  is  an  office  of 
pecuniary  trust,  and  it  seems  to  me,  therefore,  impos- 
sible to  allow  the  grant  of  such  an  office  to  an  infant,  for 
in  the  event  of  his  being  guilty  of  negligence,  with  re- 
spect to  the  monies  placed  in  bis  hands,  the  suitors  of 
the  court  might  be  deprived  of  that  remedy  which  they 
ought  to  have  against  a  public  officer  entrusted  with 
their  money.    If,  on  the  other  hand,  he  were  to  conduct 
himself  so  as  to  be  criminally  liable,  he  would  be  placed 
in  a  situation  of  peril,  which  the  law  is  anxious  he  should 
avoid.     I  am  pf  opinion,  therefore,  that  he  was  ineligi- 
ble to  this  office ;  and  due  Qotice  of  his  incapacity  having 

(«)  Crv»  Clof*  S5jf 
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been  p\ea  to  the  electors,  at  the  time  of  their  election, 
tiieir  Tote9  were  thrown  away,  and,  consequently,  there 
be  jodgment  for  the  plaintiff. 


Bayisx  J.     I  am  of  the  same  opinion.     The  com- 
mwrinners  are  bound  to  appoint  a  fit  and  proper  person. 
Now,  a  person  who  is  not  legally  responsible  for  the 
discbarge  of  the  duties  of  the  office,  cannot,  in  point  of 
law,  be  considered  a  proper  person  to  execute  it.    The 
derk,  in  this  case,  is  to  have  the  money  of  the  suitors 
cDtrosted  to  his  care ;  he  ought,  therefore,  to  be  civilly 
aosverable  for  that   money,   either  if  misapplied  by 
himsdi^  or  lost  by  the  negligence  of  his  deputy.    Pos- 
siUj  be  might  be  liable  for  a  tortious  conversion  of  the 
iDOoey  by  himself}  but  he  would  not  be  so  liable  where 
tlie  money  was  loat  either  by  bis  own  negligence  or  that 
of  his  deputy ;  and  therefore  the  public,  by  the  appoint^* 
vaeal  of  an  infant  to  the  office,  would  lose  that  privilege 
which  the  law  gives  them  against  the  principal.     I  am, 
therefiyre^  of  opinion  that  an  infant  was  not  eligible  to 
this  oflke;  and,  consequently,  that  there  must  be  judg- 
ment for  the  plaintiff. 

HoLaoYD  J.  I  am  of  opinion  that  this  is  an  office 
vhich  an  infant  cannot  legally  hold.  The  officer  is  to 
receiTe  the  money,  which  is  paid  into  court.  The  act 
of  parliament  pnts  a  special  trust  and  confidence  in  him 
in  that  respect ;  and  that  being  so,  I  am  of  opinion 
thst,  independently  of  the  provisions  of  the  act,  he  could 
not  l<>gally  appoint  a  deputy.  In  ComytCg  Digest^ 
VL  Officer^  D.  2.,  it  is  kid  down  that  a  deputy  cannot 
be  appointed  to  an  office,  if  the  grant  imports  a  trust  or 
oonfideoce  in  the  person ;  as,  to  be  squire  to  the  king's 
bod^i  if  a  deputy  if  not  allowed  by  hl«  patent,  and  for 


as 
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that  the  Year  Book,  1 1  Edm.  4.  1.  is  cited.  Now,  by  tbc 
provisions  of  this  act  oF  parliamenty  it  depends  entirely 
on  the  discretion  of  the  commissioners,  whether  they 
will,  in  any  case^  allow  a  deputy  to  be  appointed;  and 
they  may  insist  that  the  office  shall  he  executed  by  the 
party  in  person.  I  think,  therefore,  the  case  must  be 
considered  as  if  the  office  was  to  be  executed  by  the 
infimt  in  person.  Besides,  as  the  law  will  not  allow  an 
infant  to  act  upon  his  own  discretion,  so  as  to  be  civilly 
responsible  for  his  own  acts,,  it  will  not  allow  him  to  be 
responsible  for  the  acts  of  others ;  and,  therefore^  if  be 
could  appoint  a  deputy,  he  would  not  be  liable  for  bis 
acts ;  and  if  he  is  not  responsible,  he  is  not  a  fit  person 
to  be  put  in  trust  for  others;  for  the  public,  who  paid 
money  to  him,  would  be  in  a  worse  situation  than  if  the 
office  was  filled  by  a  person  of  fiill  age,  who  might  be 
sued.  I  am,  therefore,  clearly  of  opinion  that  an  infant 
is  not  a  competent  person  to  execute  the  special  trust 
reposed  in  the  officer  by  this  act  of  parliament ;  and, 
consequently,  there  must  be  judgment  for  the  plaintifil 

Judgment  for  the  plaintifi;  (a) 

(0)  n^M  J, 


OM^^^     Hodgson  and  Others,  Assignees  of  Seaton  and 
Others,  against  Gascoione. 

2^*^  tei.    X^'®  ^"  *"  ®^^^°  °°  *®  **®^'    brought  by  the 
aathaTiDcbcai  plaintiffs  airainst  the  defendant,  as  sheriff  of  the 

aeixed  under »  '^  ° 

fi.  fa.,  a  writ  of  county  of  York,  for  not  duly  executing  a  writ  of  non 

^  WM  iubae^tntly  delivered  to  the  iheriff  in  an  qcctment,  at  the  suit  of  the  Umdlord,  founded 
'  on  a  demiae  nuule  long  before  the  issuing  of  the  fi,  fa. :  Held,  that  Uie  sheriff  was  not 
bound  to  sell  the  growing  crops  under  the  ft.  fa.,  inaimuch  as  they  could  not,  in  point  of 
law,  be  qDOfidered  as  belonging  to  the  tenant,  the  latter  being  a  trespasser  from  the  day  of 
the  demise  Isid  in  the  decbration  :  Held,  also,  that  the  sheriff  had  no  right  to  allow  to  the 
landlord  a  year's  rent,  under  the  slau  of  8  Ann*  c.  14.,  that  statute  oontemplatiiig  an  exist- 
ing tenancy,  which,  in  this  case,  must  be  taken  to  haye  ceased  on  the  day  of  the  demise  in 
ii)e  ejectment, 

omittas 
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iimttas  fi.  fiu  issued  at  the  suit  of  the  plain tiffi  against        18^1. 

one  Oiarks  Smithy  and  for  making  a  false  return  to 

the  writ    Hea,  general  issue.    The  cause  was  tried  at        agmmM 

the  Tori  Snminer  assizes,  1817}  before  WoodB.^  when 

the  joiy  (bund  a  verdict  for  the  plaintiffs  for  5000/L 

dunages,  subject  to  the  opinion  of  the  Court  upon  the 

fanowing  case. 

The  phintifl^  as  assignees  of  the  estate  and  effects 

of  J.  Seaton  and    others,    recovered  a    judgment    in 

Trhu^  term,  1815,  against  Smithy  for  20,0002.  debt,  and 

80j;  costs;  and  on  the  l^th  cijune^  1816,  caused  to  be 

issued  thereon   a  writ  of  non   omittas  fi.  fiu  against 

Smkki  Greeted  to  the  sheriff  of  Yorkshire^  indorsed  to 

lefj  5446JL  I85.  Sd.     On  the  1st  ofJUy^  1816,  the  writ 

was  delfvered  to  the  defendant,  as  sheriff  of  the  county, 

who  gnnted  his  warrant,   directed  to  one  Foster^  lis 

bailifl^  to  execute  the  same.     On  the  same  day,  the 

warnrnt  was  delivered  to  Foster^  who,  on  the  2d  of  Jufy^ 

entered' into  a  mansion-house,  farm,  and  colliery,  then 

in  the  occupation  of  Smithy  called  Barrawby  Hatty  and 

seized  the  fiimitnre,  stock,  crops,  colliery,  engines  and 

utensils,  and  other  efiects  found  or  growing,  or  being 

upon  the  said  farm.     On  the  9th  day  of  Jufyy   1816, 

while  in  possession  of  the  property,  Foster  received  from 

one  J.  CUoftafij  as  agent  for  the  defendant,  a  notice 

demanding  886/.  55.,  being  one  year's  rent  due  to  the 

defendant  from  Smithy    for  the  mansion-hou^,    farm, 

hodi^    and   coal-mines  of  Barrawby  aforesaid.      The 

ddfeodant  was  the  owner  of  these  premises ;   and  by 

mdeotareof  the  13th  Februaryy  1818,  demised  the  same 

to  Smithy  habendum,  for  21  years,  at  the  yearly  rent  of 

850/.  and  lOOl*    for   the  colliery,   with  a  proviso  for 

re^^otry    on    iion-*payment  of  rent.      In  Michaelmas 

yacationi 
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1821.       vacation,  ISlfi,  ther^ being  then  two  years  and  q,  half  i 
arrear,  a  declaration  in  ejectment  was  delivered  on    tl 
two  several  demises  of  the  defendant  and  of  IL  Oli-ot 
Esq.f   which  demises  were  laid  on  the  .^th  Decembe? 
1 81  jy  and  judgment  was  obtained  on  the  1  st  Jub/f  I&IC 
On  the  ISth  July^  1^16,  J.  Clayton^  as  attorney  for  th< 
defendant,  delivered  to  Foster  a  warrant,   dated   lOtl] 
Jtdy^   1816,  made  by  the  defendant,  as  sheriff  of  the 
said  countyi  and  directed  to  the  chief  bailiff  of  the  liberty 
of  the  Honour  of  PoiUefract^  and  his  deputies  {^Foster 
being  also  one  pf  such  deputies),  upon  a  writ  of  pos- 
session issued  in  the  cause  on  the  Jst  of  Julyt  1816*, 
9gain^t  Smithy  to  recover  the  defendant's  and  B*  Oliver's 
term  tp  come  in  the  premises.    Foster^  having  received 
the  two  warrants,  sold  the  furniture,  stock  and  col- 
liery, engines  and  utensils  on  the  farm  on  the  18th  of 
August,  1816,  but  refused  to  sell  any  of  the  crops  then 
grpwing  and  ynsevered  thereon,  which  were  of  consider- 
able value;   and   immediately  afterwards  delivered  up 
possessipn  of  the  farm  and  premises  to  the  defendant, 
with  the  crops  then  growing  thereon,  in  pursuance  of 
the  warrant  issued  on  the  writ  of  possession.    On  the 
13th  September  J  1816,  Foster  paid  to  the  land  ogent 
of  the  defendant  886/.  5$.  for  one  year's  rent,  due  to  the 
defendant  from  Smith,  on  the  13th  February,  IS  16,  for 
the  faru)  and  premises.     The  defendant  afterwards,  as 
sheriff,  returned  to  the  writ  of  fi.  fa.,  that  he  had  caused 
to  be  levied  of  the  goods  and  chattels  of  the  said  Smith 
to  the  value  of  I  ]2ol.  IVs,  which  money  he  bad  ready 
to  render  to  the  plaintiffs;  and  further  certified,  that 
the  said  Smith  had  not  any  other  goods  or  chatt^k  in 
his  bailiwick,  whereof  he  could  cause  to  be  levied  the 

r^sidu^ 
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readue  of  tbe  md  debt  and  dainages,  or   any  part       1831. 
ibcrepC  . 

opdnU 
Tindalf  for  thp  plaintiff.     There  are  two  questions  in       ^»*»*®*»' 
tb^  case:  first,  whether  the  sheriff  ought  not  to  have 
sold  the  growing  CQrn»  notwithstanding  the  subsequent 
delifeiyoftb^  writ  of  possession;  and,  secondly,  wh^th^r 
lie  oiybt  (o  baye  allowed  th^  landlpr^  the  yefu-'s  rent, 
qiKfer  the  statute  of  8  Ann.  c,  1 4.     Nq w,  the  effect  of  the 
semre  wa$  to  vest  ip  the  sheriff  the  property  in  the 
things  seized,  from  the  time  of  the  delivery  of  the  writ 
of  execution.    On  the  1st  of  Jidi/i  therefore,  the  pro- 
perty 19  the  corp  wf|s  divested  out  of  the  tenant,   and 
▼€$ted  i|(  the  sb^rl£^   for  the  purpose  of  levying  the 
iAij  fto4  tbk  case  must  be  considered  us  if  the  judg- 
matt  b^d  beea  obtained,  ^nd  the  writ  had  issued  at  the 
suit  of  another  lapdlord.     Now,  the  delivery  of  a  writ  of 
habp  bfi^  pofis.,  subs^iient  to  the  delivery  of  the  fi,  fa.^ 
lill  not  divert  the  right  of  property  in  the  corp  growing, 
wiudi  was  already  i|i  the  sheriff.    The  judgment  in  eject- 
ment is,  that  the  plf^intiff  recover  his  term  against  tbe 
defbdant,  of  and  in  the  premises  aforesaid.     The  writ 
orders  the  sheriff  quod  habere  facias  possessionem.    This 
GU  qbHj  bind  from  the  time  of  the  ^j^ecutipn  of  the  writ, 
fi>r  ifl  iin  action  for  niesne  profits,  the  course  is  to  give 
dsoages  np  to  the  time  of  the  execution  of  the  writ. 
It  cuinot  have  any  retrospective  power,  so  as  to  take 
VfSLj  any  right  vested  in  a  purchaser  of  the  crops. 
Suppose  for  example,  the  tenant  had  sold  the  crops  to  a 
paithaser,  and  after  the  sale,  the  sheriff  entered  under 
tkbabere  facias  posseasionem,  would  the  landlord  in  that 
cue  have  been   entitled  to  the  growing  crops.     IBay^ 
l^ll think  tbat  h^  would,  if  the  sale  took  place  sub- 
sequently 
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1821.  sequently  to  the  day  of  the  demise  laid  in  the  deols 
jj  ation  in  ejectment.     For,  from  that  time,  the  tcn^ 

against  must  be  Considered  as  a  wronc  doer.]  The  ten  a 
certainly  must  be  taken  to  be  a  wrongdoer  from  the  3 
day  of  December^  1815.  The  statute  of  frauds,  howeve 
enacts  that  no  fieri  facias,  or  other  writ  of  executioi 
shall  bind  the  property  of  goods,  but  from  the  tinG 
that  such  writ  shall  be  delivered  to  the  sheriff  to  b 
executed.  An  hab.  fac.  poss.  is  a  writ  of  execution 
and  therefore  it  could  only  bind  the  property  from  thi 
time  of  its  delivery. 

Abbott  C.  J.     The  property  in  the  growing  com, 
in  fact  was  not  vested  in  the  tenant  at  the  time  of  the 
seizure,  for  after  the  judgment  was  obtained  in  eject- 
ment, the  defendant  is  to  be  considered,  in  point  of  law, 
as  a  trespasser  from  the  day  of  the  demise  laid  in  the 
declaration.     From  that  time,  therefore,  the  property 
was  divested  out  of  him,  and  he  had  no  property  at  the 
time  when  the  fieri  &cias  was  delivered  to  the  sheriff. 
The  landlord,  in   an  action  for  mesne  profits,  might 
have  recovered  the  value  of  all  the  crops. 

TindaL  If  that  be  so,  the  defendant  has  no  right  to 
the  year's  rent,  for  the  lease  determined  on  the  5th  De» 
cembevt  1815,  as  he  maintains  by  his  ejectment.  The 
8  Anne^  c.  1 4.  evid.ently  contemplates  An  existing  tenancy 
at  the  time  of  the  execution,  for  the  words  of  the  statute 
are,  ^^  that  no  goods  lying  or  being  upon  any  messuage, 
land,  or  tenement,  which  are,  or  shall  be  leased  for 
lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable 
to  be  taken  by  virtue  of  any  execution,  &c"  The' 
object  of  the  act  was,  to  make  the  landlord  amends  for 

tfkinfr 


HooosoK 
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tikn^  away  his  power  of  distress,  but  here  be  could 
have  no  distress,  because  there  was  no  tenancy,,  and  the 
plaintiff  contends  that  the  defendant  was  a  trespasser,        agninti 

Gakoigns, 

from  the  day  of  the  demise-  laid  in  the  declaration  in 
ejectment. 


LitiUdaU,  for  the  defendant,  admitted  that  he  could 
not  daim  to  have  the  year's  rent  allowed ;  upon  which 

The  Court  ordered  the  verdict  to  be  entered  for  the 
pUindff  for  886/. 

Judgment  for  the  Plaintiff. 


HiBDCASTLE  ogaifist  Netherwood.  a^%ik. 

'J'HE  plaintiff  declared,  that  whereas  defendant,  on,  Asmmpiit  in  ^  ^^  ^ 

8tc,  at,  8cc,  in  consideration  that  plaintiff,  for  the  ShatthepWn- 171^  /r 

Kcammodation  and  at  the  request  of  defendant,  would  ^imno^on  *^*^*^  r^ 

accept  certain  bills  of  exchange,  drawn  by  defendant  !^J'^,fi^e. 

HMD  plaintiff,  for  10,455/.,  and  would  deliver  the  bills  fcnd«nt,  would 

accept  certain      ^ 

«>  accepted  to  defendant,  in  order  that  defendant  might  bma~orez. 

change,  and 

o^pnate  the  same  for  his  own  benefit,  defendant  under-  would  deliver 

took,  &c  to  provide  money  for  the  payment  of  the  said  cepted,  to  the 

hBk  when    the   same   became  due,   and  to^  indemnify  order  that  he  ' 

ftdniif  from  any  loss  or  damage  by  reason  of  the  ac-  S^snmelbr*** 

ceptaoce  of  the   bills.     Averment,    that  plaintiff  did  5^JS.^t"^^' 

iccept  the  bills,    and  deliver  them  so  accepted  to  de-  d«[tookiopr(M 
r  ^  ^  Tide  money  for 

the  payment  of 
^  md  bSIa,  M  tfacj  became  dne,  and  to  indemnify  the  plaintiff  from  any  loss  or  damage  by 
'OHofdieaneptuice  thereof.  Breach,  that  defendant  did  not  provide  money  for  the  bills,  nor 
iwlninifj  the  plaintifi*  finom  damage,  by  reason  whereof  the  plaintiff,  as  acc^eptor,  was  forced 
lod  «U%td  to  pay  to  the  holders  of  the  bills  certain  sums  of  money,  with  interest,  charges, 
TJnpfncti.  Held,  upon  demurrer,  that,  as  plaintiff  might  be  entitled  upon  this  declar- 
KM  to  rKOTcr  spe^al  damage,  a  seUoff  was  not  a  good  plea. 

fendant, 


94  CASES  IK  MICHAELMAS  TERM: 

1S2I.        fcfndant,  for  the  purpose  aforesaid.     And  that,  alt  hot 
,,  the  said  bills  were  nerjociatcd  by  defendant  for  his  o 

agabui  benefit,  and  the  same  have  long  sliicc  become  due, 
defendant  did  not  provide  money  for  the  paymc;nt  of  t 
said  bills  when  the  same  became  due,  nor  indemni 
plaintiff  from  damage  by  reason  of  his  acceptance 
the  bilfs,  but  refused  so  to  do;  by  re&4on  of  whi^ 
premises,  plaintifl^  as  such  acceptor  of  the  said  bill 
was  called  upon  and  forced  ahd  obliged  to  pay,  and  di 
then  and  there  necessarily  pay  to  the  respective  holder 
of  the  bills,  divers  large  sums  of  money,  together  witi 
certain  interest,  charges,  or  expences  thereon,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  iOOLy  and 
by  means  thereof  the  said  plaintiff  is  damnified  to  the 
amount  thereof.  Defendant  pleaded  the  general  issue, 
and  actio  non  accrevit  infra  sex  annos,  and  also  a  plea  of 
setoff.  The  plaintiff  demurred  generally  to  the  plea  of 
set-off,  and  the  defendant  joined'in  demurrer. 

Mannings  for  the  plaintiff,    referred   to  the  case  of 
Auber  v.  Lewis  (a),  as  deciding  that  to  a  declaration  on 
a  contract,  upon  which  the  plaintiff  might  have  sued 
for  unliquidated  damages,  a  set-off  could  not  be  pleaded. 
Upon  which  the  Court  called  upon 

Littledale,  for  the  defendant,  who  argued  that  the 
demand  sought  to  be  recovered  by  the  first  coaiit  was 
simply  a  debt,  for  which  the  defendant  might  have  been 
held  to  bail,  without  a  judge*s  order,  and  which  might 
be  prored  under  a  commission  of  bankrupt*     Sed 

(a)  £.  T.  1818,  K.  B.    Mannmg^t  ^^ Pmu DigeM,  Sdcd.  ^2S\. 


IS  THfi  Seookb  Ycak  Of  GEORGE  IV.  M 

JfVr  CurMM.    This  case  cannot  be  distinguished  from        1891. 

that  which  has  been  citecL     The  Ck>urt  must  look  to  the 

coBtract  declared  on,  and  if  that  is  such  as  might  entitle 

the  partjr  to  recover  special  damages,  the  statutes   of 

sct-<iff  do.Dot  applj,   although  no  special  damage  be 

alleged.    Here,  however,  the  jury  might  possibly  give 

dam^es  for  die  manner  in  which  plaintiff  had  been 

Jmt^  ami  compelled  to  pay  the  amount  of  the  bills.  The 

defieudaot  might,  perhaps,  have  pleaded  a  set-off  to  tliat 

pait  of  die  couDt  which  charges  the  defendant  with  the 

amoant  of  die  acceptances  paid  by  the  plaintiff. 

Judgment  for  the  Plaint^ 


Haulet  and  Another  against  Greenwood.      Monday, 

^^  Oeioher  29th. 

^CnON  «^nst   the  defendant,  as  the  acceptor  of  ^^*^,, 

bat  bills  of  exchamre.    Plea,  that  before  the  de-  of  occhaDgc. 
{endaot  became  bankrupt,  and  before  the  making  of  the  that  defendant 
pranuKs  in  the  declaration  mentioned,  he  was  indebted  to  plaintlfism 
todieplainrifli  in  divers  large  sums  of  money,  amountr  sui^ofmoney 
isgto  150iL  for  goods  sold,  and  that  for  securing  to  a^a^b^fw^' 

^  Mcuring  to  the 

fhintt  ikt  flud  lercnl  sunn  of  money,  defendant,  before  his  bankruptcy,  accepted  a  bill 
rfathngc  drawn  by  the  plaintifis,  for  and  in  payment  of  one  of  the  said  Mreral  lums  of 
■Bory  in  which  be  was  so  indebted  as  aforeiaid ;  and  that  be  bad  accepted  each  of  the  seve- 
al  Kill  of  exdwBgic  for  which  tlie  action  was  brought,  in  payment  of  one  other  of  the  said 
meilsiiiM  of  nooncy  in  which  he  so  stood  indebted  as  aforesaid.  The  plea  then  slated 
te  Madut  had  duly  become  bankrupt ;  and  that  the  bills  of  eicba^  mentioned  in  the 
itdaaAan  were  proveable  under  the  commission ;  and  that  the  platntifls,  b«ng  creditors  of 
AiMaJaat  for  the  aoMNint  of  the  money  comprise^  in  all  the  several  bills,  proved  the 
aassit  of  oncbiil  only  under  the  commission,  and  therebv  made  their  election  to  take  the 
bHfiof  the  cofmDiaMon,  not  only  with  respect  to  the  debt  so  proved,  but  also  as  to  the 
Ukud  debts  mentioned  in  the  declaration :  Held,  upon  demurrer,  that  this  plea  could 
art  be  mppoited  ;  firac,  because  the  proof  of  a  debt  under  the  comantssion  of  bankruptcy 
diBQtbc  pleaded  in  bar  to  an  action  at  law  brought  for  the  same  debt ;  secondly,  that  the 
dedin  of  the  creditor  to  take  the  benefit  of  the  commission,  is  confined  by  the  49  G.  3, 
c.  131.  f.  14.  to  the  debt  actually  proved,  and  does  not  extend  to  distinct  debts  ejusdem 
paris  dat  at  the  snme  time. 

the 
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lo2l.       ^^Q  plaintifis  the  payment   of  the  said  several    sui 
HAfttsr     ^^  money,  which   so  amounted   to   150/.    before    1 
GmwnrlrooiK    ^^^truptcy,  he  accepted  a  bill  of  exchange  for  47 
drawn  by  the  phinftiffi  op   the  defendant,    and   pa 
able  three  months  after  date,  which  bill  was  accept< 
by  him  in  payment  of  one  of  the  said  several    sun 
of  money    in   whch  he    was    indebted   as    aforesau 
The  plea  tlien  stated,  that  he  had  similarly  accepte 
each  of  the  several  bills  of  exchange,   for  which  th 
action  was  brought  in  payment  of  one  other  of  th< 
said  several  sums  of  money  in  which  he  so  stood  in^ 
,  debted  as  aforesaid,  and  so  in  the  whole  amounting  tc 

150/.      It   then   stated,  that  at  the  time  he  became 
bankrupt,  and  at  the  time  of  the  commencement  of  the 
suit,  he  was  not  indebted  to  the  plaintifis  in  any  further 
sum  of  money,  than  the  said  several  sums,  so  amount- 
ing to  150/.,  and  in  payment  of  which  he  had  accepted 
the  said  several  bilk,  and  that  the  promises  in  the  de- 
claration were  made  by  him,  upon,  for,  and  in  respect 
of  all  the  several  sums  of  money  in  which  he  was 
so  indebted  to  the  plaintiffs,  except  the  sum  of  471. 
The  plea  then  stated  the  trading  of  the  defendant,  the 
petitioning  creditor's  debt,  and  that  he  became  btink- 
rupt,  the  issuing  of  the  commission,  &c.     It  also  stated, 
that  the  bills  of  exchange,  and  the  debts  and  sums  in 
the  declaration  mentioned  were  proveable  under  the 
commission,  and  that,  after  the  passing  of  the  act  of 
the  49  G.  3.,  the  plaintiffs  being  creditors  of  the  de- 
fendant  for    the  said  sum  of  150/.,  and  for  payment 
of  which,  the  bills  of  exchange  in  the  plea  mentioned 
were    given,    the    plaintiffs  proved  the  sum   of  47/., 
parcel  of  the  sum  of  150/.,  under  the  corauiission,  as 
a  debt  due  from  the  defendant  to  the  plaintifis,  and 

thereby 
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tbcrclij  made  their  election  to  take  the  benefit  of  the       1821« 
not  only  with  respect  to  the  said  debt  so 


proicdi  but  also,  as  to  the  bills  of  exchange  mentioned       agamn 

is  the  dcdantioiH  and  to  the  debts  and  money  due  to    ^"«*^«''»' 

tkm  bjr  Tirtoe  of  the  promises  in  the  declaration.     The 

Koood  plea  slated,  that  the  defendant,  before  he  became 

famkrapt,  was  indebted  to  the^plaintiffs  in  a  large  sum 

of  money,  besides  the  money  due  and  owing  from  him 

to  them,  by  virtue  of  the  promises '  mentioned  in  the 

dfdaTatioDi  to  wit,   the  sum  of  47/.   for  goods  sold, 

and  thai  the  bilk  of  exchange,  and  debts,  and  sums  of 

BODcy  in  the  declaration,  mentioned  at  the  time  of  the 

proQ^  were  pioveable^  and  could,  and  might  be  proved 

under  the  commission.    .The  plea,  then,  xifter  pleading 

the  buikroptcf,  &c.  as  in  the  last  plea  stated,  that  after- 

«anl%  and  whilst  the  several  bills  of  exchange,  debts, 

■nd  smns  of  money  were  proveable^  under  the  com- 

Binoii,  die  plainti£&  being  creditors  of  the  said  G.  Greene 

WBorf  the  defendant,  as  well  for  the  money  due  and 

owing  to  them,  by  virtue  of  the  promises  and  undor- 

takiaigs  in  the  deGIaratio^  mentioned,  as  for  the  said  sum 

of  47£,  proved  the  latter  sum  under  the  commission,  as 

tat  a  debt  doe  firom  the  defendant  to  the  plaintiff,  and 

theidyjr  made  their  Section,  &c.    To  these  pleas  the 

pbintiflr  demurred.     The  case  was  now  argued  by 

F.  PMockj  in  support  of  the  demurrer.  The  \  9  G.  3. 
1. 121. 1, 14.  enacta,  that  the  proving  of  a  debt  shall  be 
dceBMd  an  election,  to  take  the  benefit  of  the  commission, 
vith  rapect  to  the  debt  so  proved.  Now  the  debt  proved 
io  tills  case^  was  a  debt  of  47/.  upon  one  bill  of  exchange,  , 
ud  this  action  is  brought  to  recover  sums  of  money 
Mcored  by  four  other  bills  of  exchange.  Upcn  the 
VouV.  H  ,  words 
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ISiU        words  of  this  part  of  the  section  of  the  statute,  w 

..  applies  to  the  case  where  the  creditor  first  provec 

,  mgamii        debt,  the  election  of  the  creditor  to  take  the  benef 

OuSHWOOOt 

the  commission,  is  confined  to  the  debt  actually  pro 
and  this  Court  put  that  construction  upon  the  sta 
in  the  case  of  Watson  v.  Medex{a)j  which  Is  precisel 
point. 

Marryatf  contra.  The  first  part  of  this  section 
the  statute  enacts,  **  that  it  shall  not  be  lawful  for  £ 
creditor  who  has  brought  any  action  against  the  baj 
rupt,  in  respect  of  a  demand  which  arose  prior  to  i 
bankruptcy,  or  which  might  have  been  proved  as  a  d< 
under  the  commission,  to  prove  a  debt  under  such  co: 
mission  without  relinquishing  such  action."  Under  tl 
part  of  the  dause,  therefore,  a  creditor  lor  several  sui 
cannot  prove  a  debt  in  respect  of  one  of  them,  witho 
relinquishing  any  action  he  may  have  brought  in  respe 
of  the  others.  The  statute  then  proceeds  in  the  sarr 
sentence  to  say,  that  ^'  the  so  proving  or  claiming 
xlebt  under  the  commission  shall  be  deemed  an  electic 
to  take  the  benefit  of  such  commisi^ion  with  respect  4 
the'  debt  so  proved."  Now  the  whole  of  this  claus 
should  be  construed  together,  with  reference  to  the  h\ 
as  it  stood  before^  the  passing  of  the  act,  and  the  mis 
chief  intended  to  be  rethedied.  Before  the  statute,  i 
creditor  was  not  permitted  lx>th  to  come  in  under  tlx 
commission,  and  to  proceed  at  law  at  the  same  tini< 
for  one  and  the  same  debt,  though  he  had  diifereni 
securities  for  it,  or  to  split  a  demand  for  tliat  purpose. 
If  a  creditor  first  proved  his  debt,  and  afterwards  pro- 

(a)  1  B.^A.  121. 

oeeded 
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cteded  u  bv,  altbou^  t|i9  I^prd  CbanceUpr  P<H|)cl  pgt       M9)* 

£racdy  restrain  him  frqip  purtiiiiig  }Us  legal  rfipaedyi       ul^Ir 

jHbepat  him  U>  bis  eleotipQ,  aii4  if  he  elected  \q  9fM^    ^  ^t^ 

Igr  bis  remedy  at  law,  h^  w)^  dwl^^rged  M  a  (?re4i|;o|r 

voder  the  coqimissJQnt    The  object  pf  t)via  secUoR  (^ 

the  statute  is,  to  gire  tbe  bai|krv»pt  ti^p  sapie  req^y  (ty 

«ty  oT  defence  at  law,  as  be  formerly  b^d  upof>  p^tlop 

to  the  Cbaocellor.    Now,  if  the  preifent  c^se  b^  Q^\iVv 

red  before  tbe  statute,  tbe  plaintiffs  would  not  bay^ 

been  permitted  to  take  tbe  benefit  qf  tbe  coi^piiisiQfi 

with  ropect  to  the  47/.|  and  to  b^ve  tbei|:  |rep)edy  ft 

kv  br  tbe  otber  sums  of  inqqey,  for  wbifili  tbey  l)f^?^ 

diierem  tecuritiesi  but  which  compose  opp  f  n^e  del)t< 

It  oonld  never  have  been  tb^  indention  of  the  l^psl|iti;r^ 

to  mike  the  rijgfat  of  the  creditpr  (p  proceed  bptb  ^ 

bv  sod  mpder  the  commissiqu,  depend  upon  tb^  4<r^i- 

denUl  circumstance  pf  tbe  priority  pf  the  action  qr  ^\w 

fiQoL    In  Ex  parte  J^ickspn  {pi)  tbe  bipkrupt  had'  givnp 

to  s  creditor  two  bills  of  exchange,  op^  for  )0Q/,|  9|](1 

the  other  fiir  9^/.     Tbe  creditor  parted  with  tb^  Iftt^^r 

hil4  and  brougbt  an  action  on  the  forn)^,  and  tppl^  (be 

bnknifil  in  execution.     The  92/.  bill  was  afterv^ds 

ntniD^  to  bim  dishonoured,  ond  be  took  it  up  a^d 

proved  it  under  the  commission,    An  application  W9? 

Qiik  fay  the  bankrupt  to  be  discharged  out  pf  execution,^ 

QD  the  ground  that  such  proof  was  an  electjoii  tp  reliur 

fsib  the  adion,  and  to  cpme  in  under  the  ppii^paission. 

IV  Lord  (Q(iaApeUpr  said,  that  tbe  act  was  a  remedial 

itr,  sod  mi|st  receive  a  liberi^l  con^tri^ctipn,  and  be 

midetbc  order  on  the  icreditpr  without  prejudice  tp  bis 

pramg  under  the  comnMssipn.    In  that  casc^  ^be  credi- 

(a)    1  B9K,  B,  C.  98. 

H  2  tor 
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1821.       tor  had  brought  his  action  for  one  debt  before  he 
-J  hb  proof  in  respect  of  the  other.    It  is  an  autfa< 

against       therefore,  to  shew,  that  a  creditor  provinsr  for  one  i 
thereby  n^akes  his  election  to  take  the  benefit  ol 
commission  with  respect  to  all  the  others.      In  Ex} 
Hardenburg  (a),  the  Lord  Chancellor  was  of  opinion, 
a  creditor  who  had  not  proved,  but  who  had  preset 
a  petition,  impeaching  the  commission,  and  praying  I 
it  might  be  superseded,  and  that  he  might  be  permil 
to  proves  had  made  his,  election  to  take  the  benefii 
the  commission  with  respect  to  a  debt  upon  which  he  i 
proceeded  at  law,  and  taken  the  bankrupt  in  executii 
and  the  bankrupt  was  discharged  out  of  custody.     1i 
cas6  of  Watson  v.  Medex  is  not  exactly  in  point  with  : 
.  present.     The  plaintiff  there,  at  the  time  of  making 
proof  for  the  first  parcel  of  the  goods,  the  bill  for  whi: 
he  then  held,  was  not  the  holder  of  the  bill  for  t ! 
second  parcel;  for  he  had  negociated  that  bill,  and 
was  not  returned  to  him  until  after  the  proof.    In  tl  i 
case,  the  last  plea  alleges  the  plaintiff  to  have  been  ti  i 
creditor  for  the  whole  sum  at  the  time  he  prove  i 
a  part,  and  that  he  was  the  holder  of  all  the  bills  ;  i 
the  time  he  proved  one.     The  debts  are  all  of  the  san  i 
nature,  viz.  for  goods  sold,  though  they  are  secured  b ' 
distinct  instruments.     Taking  the  whole  of  the  claus  ? 
together,  and  considering  it  with  reference  to  the  mis 
chief  thereby  intended  to  be  remedied,  the  true  con 
struction  is,  that  the  creditor  should  not  be  allowed  U 
come  in  under  the  commission,  and  to  proceed  at  h^ 
at  the  same  time,  for  one  and  the  same  debt,  thougb 
he  has.  different  securities  for  it. 

(a)  1  Rose,  B,  C  204. 

Bayley 
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RiTLET  J.  (a)    There  are  two  qaestions  raised  by  the      .1821. 
pkidiiigs  in  this  case.     The  first  is,  whether  a  creditor 
for  diftrent  sums  of  moDey,  accruing  due  in  respect  of       ogquut 
debts  ejosdem  generis  (either  in  respect  of  several  bills 
of  ezcbange  or  of  several  parcels  of  goods  sold,)*  by 
profiDg  under  the  commission  for  any  one  of  the  sums, 
destroys  his  remedy  at  law  in  respect  of  the  rest.     The 
other  question  is,  whether  proof  of  a  debt  under  a  com- 
misdoa  of  bankruptcy  is,  even  as  to  the  debt  so  proved, 
abar  at  law  in  any  case.     If  it  be  a  bar  at  law,  it  must 
becoooe  so  by  the  positive  enactment  of  the  statute.    The 
49  6.  a.  c  121.  s.  14.  enacts,  <«  that  it  shall  not  be  law- 
fill  far  any  creditor  who  has  brought  any  action  against 
the  bankrupt  in  respect  of  any  demand  which  arose 
prior  to  the  bankruptcy,  or  which  might  have  been 
prored  as  a  debt  under  tlie  commission,  to  prove  a  debt 
onder  sndi  commission,  &c.,  without  relinquishing  such 
acdaa."    If  the  creditor,  therefore^  had  brought  any 
actioD,  be  could  not  seek  any  remedy  under  die  com- 
misiioQ,  either  in  respect  of  the  debt  which  was  the 
subject  of  the  action,  or  of  any  other  demand  whatever, 
without  entirely  abandoning  the  action.     The  act;  then  • 
goes  on  to  say,  **  that  the  proving  or  claiming  a  debt^ 
mider  such  commission,  shall  be  deemed  an  election  by 
tbe  creditor  to  take  the  benefit  of  the  commission  with 
respect  to  the  tkbi  so  proved  or  claimed."    The  ques* 
tioo,  then,  is,  is  the  proving  of  the  debt  a  bar  to  the. 
actioQ  in  any  case  ?     Now,  the  commencing  of  an  action 
io  one  court  docs  not  destroy  the  i^ht  of  the  patty  to 
cxmuneDce  an  action  for  the  same  debt  in  another  court. 
He  defendant  may,  indeed,   plead  in  abatement  the 
peDdeocy  of  the  former  action ;  but  he  cannot  plead  it 

(«i  Mtu  C,  J.  wit  flbseot  at  the  OU  Bail^  when  Out  can  was  argued. 
H3  in 
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1S21.  itt  bftr.  Hie  statute  in  thii  case  does  not,  in  exf 
,,  tertti%  say  that  the  proving  of  a  debt  shall  be  a  I 
and  there  seem  to  me  to  be  very  strung  reasons  wb 
•hould  not  be  so.  Suppose^  for  example^  a  credito 
have  proved  a  debt  under  the  commission  which  is  af 
wards  superseded ;  it  would  be  most  unjust  that  he  aho 
be'  barred  of  his  remedy  at  law  in  consequence  of 
having  so  proved  his  debt*  It  has  been  said,  howev 
that  the  creditor  ought  to  be  restrained  from  co 
menchig  his  action  until  the  commission  is  actue 
superseded.  That)  however,  might  be  very  injurious 
him  s  for  his  debt  might,  in  the  interim^  be  barred 
the  statute  of  limitations.  If,  for  example,  the  credit 
proves  a  debt  under  the  commission  which  had  bei 
contracted  upwards  of  five  yearsi  and  the  commission 
Hot  superseded  till  the  six  years  expire^  he  might  I 
barred  >  of  all  remedy.  These  inconveniences  woul 
arisey  if  we  were  to  hold  that  the  mere  proving  of 
debt  should  operate  as  a  perpetual  bar.  Now,  the  word 
of  the  statute  will  be  satisfied,  and  a  very  beneficia 
remedy  given  to  the  creditor,  if  we  hold  that,  where  i 
creditor  hito  proved  his  debts,  and  afterwards  brings  ai 
action,  the  bankrupt  may,  under  this  act,  apply  to  rh( 
Chancellor  to  expunge  the  debt,  or  to  the  court  ir 
"which  the  action  is  brought,  to  stay  the  proceedings. 
The  latter  was  the  course  adopted  in  the  case  of  Watson 
V*  Medex*  (a)  In  Kemp  v.  PaUer  (&),  the  plaintiff,  after 
he  had  commenced  an  action,  proved  his  debt  under 
the  commissions  the  defendant  having  pleaded  bank- 
ruptcy, ruled  the  plaintiiF  to  reply;  the  plaintiff  moved 
to  set  aside  that  rule,  with  coEts,  on  the  ground  that 
the  mere  proof  of  th^  debt  under  the  commission  was  an 

(a)  \  B.^A,  \9U  m  6  Tnunt.  549. 

.plectipn, 
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dectioD}  and  that  by  force  of  the  statute  the  action  was        1S21. 
at  as  end.    The  Court,  however,  were  of  opinion,  that        -^— 
the  defendant  had  a  right  to  have  some  entry  on  the  re-       of^cA^ 
cord  to  shew  that  the  action  was  abandoned,  and  they    P*"'"^"" 
disditfged  the  rule.     It  is  clear,  therefore,  that  in  that 
case  d)e  Court  of  Common  Pleas  did  not  consider  the 
mere  proof  of  the  debt  to  operate  as  a  bar  to  the  action. 
For  these  reasons,  it  seems  to  me  that  this  statute  does 
not  nuke  the  proof  of  the  debt  under  the  commission  an 
absolute  bar  to  the  remedy  at  law,  but  only  gives  to  the 
baobiipt  an  (q)portunity  of  applying  for  relief  either  to 
the  CoiiTt  in  which  the  action  is  brought  to  stay  the 
procoedings,  or  to  the  Chancellor  to  expunge  the  debt. 
But  if  that  were  not  so,  I  am  of  opinion,  that  the  sta- 
tute does  not  apply  to  the  present  case.    The  words  are, 
^  that  the  proving  or  claiming  a  debt  under  such  com* 
mission  shall  be  deemed  an  election  by  the  creditor  to 
take  the  benefit  of  the  commission  with  respect  to  the 
iAt  so  proved  or  claimed."    Now,  the  debt  S3  proved  ' 

in  this  case  was  47/.  only.     The  argument  is,  that  as 
there  were  many  other  debts  ejusdem  generis  due  to  the 
piaiDtiff  at  the    same  time,  it  must  be  considered  as    • 
pron4  not  only  as  to  the  47/-9  but  as  to  the  whole  of  the 
<U)t  due  from  the  defendant  to  the  plaintiff,  or,  in  other 
words,  the  proof  of  parcel  of  the  debt  must  be  considered 
«s  proof  of  the  whole;  but  that  is  by  no  means  a  legitimate 
coodnsion  from  the   premises.     The  47/.  was  a  distinct    . 
debt,  due  upon  one  bill  of  exchange,  and  the  other  sums 
of  money  were   distinct  debts,  due  on  the  other  bills, 
«nd  the  bills  themselves  were  not  given  for  that  which 
bd  been  one    entire  debt,  but  in  payment  of  distinct 
sums  of  money  due   for  four  several  parcels  of  goods ; 
mJ  the  debts,    therefore,  were  originally  contracted  as 

H  4  distinct 
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i&2U       distinct  and  separate  debts.     I  cannot,  therefore,    say 

J.  that  the  proof  of  the  47/.,  which  was  not  originally 

uffdnti        parcel  of  one  entire  debt,  and  which  was  not  afterwards 
GunnrooB.     '^ 

covered  by  one  ehtire  security,  can  be  considered   as 

any  proof  of  the  other  debts ;  and  I  am,  therefor^   of 

opinion,  that  although  the  creditor  is  to  be  considered 

as  having  made  an  election  in  respect  of  the  47/.,   the 

debt  proved,  he  is  not  to  be  considered  as  having  made 

an  election  as  to  the  other  distinct  debts  ejusdem  generis 

due  at  the  same  time.    The  judgment,  therefore,  must 

be  for  the  plaintiff. 

HoLROYD  J.  I  am  also  of  opinion  that  the  plea  can- 
not be  supported.  The  statute  49  6.  8.  c.  121.  s.  14., 
provides  for  different  cases ;  the  one  where  an  action 
is  brought  before  the  debt  is  proved,  and  the  other 
where  the  debt  is  proved  previously  to  any  action.  With 
respect  to  the  fii*st  case,  the  words  are  very  general,  and 
amount  to  an  absolute  prohibition  of  the  proving  any 
debt,  until  the  action  is  abandoned.  According  to  the 
literal  construction  of  that  part  of  the  clause,  therefore, 
the  bringing  of  an  action  for  one  debt  will  prevent  the 
creditor  from  proving  altogether,  though  for  a  distinct 
debt.  With  respect  to  the  second  case  provided  for, 
the  statute  enacts,  <<  That  the  proving  or  claiming  u 
debt  under  the  commission,  shall  be  deemed  an  election 
by  the  creditor,  to  take  the  benefit  of  the  commission 
with  respect  to  the  debt  so  proved  or  claimed."  The 
words  of  the  statute  do  not  make  the  proof  of  a  debt 
an  election  with  respect  to  separate  and  distinct  debts, 
but  only  with  respect  to  the  debt  actually  proved  or 
claimed.  In  this  case,  the  debt  proved  was  a  distinct 
and  separate  debt*     The  wprds,  therefore,  of  this  part 

Pf 
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(/ the  section,  do  not  make  the  proof  of  that  distinct        1821. 
debc  such  sd  dection  to  take  the  benefit  of  the  commit-  '    . 

Haeuet 

mxij  as  to  deprive  the  plainti£F  of  his  right  of  action  in         agqmti 
the  present  case.     I  am  cieariy  of  opinion  that  it  is  no 
bar  to  the  action  ;   if  it  were,  it  woald,  in  some  cases, 
operate  as  a  great  liardship  upon  the  creditor ;  for  ex- 
ampiei  after  the  proof  of  his  debt,  the  commission  might 
be  superseded,  and  if  he  were  not  allowed  to  bring  any 
sctioii  while  the  commission  was  pending,  he  might  be 
barred  by  the  lapse  of  time.     It  might  indeed  happen, 
that  the  debt  proved  was  the  only  debt  due  to  the  cre- 
ator faimself  at  the  time  he  made  the  proof.    That  was 
the  case  b  Ex  parte  Dickson.     In  this  very  case,  the 
fimr  bills  of  exchange  might  have  been  in  the  hands  of 
olber  parties,  at  the  timb  when  the  plaintiff  proved  his 
debt  ID  reelect  of  the  other,  and  it  would  certainly  be  a 
grett  hardship  upon  him,  th\it  the  proof  of  the  only  debt 
then  due  to  him  should  bar  him  of  his  right  of  action  in 
respect  of  debts  that  afterwards  accrued.     For  these 
reHoos^  I  am  of  opinion,  that,  although  if  an  action  be 
brooght  after  proof  of  a  debt,  it  may  be  a  ground  for  i^ 
defisidaat,  either  to  apply  to  the  court  in  which  the  action 
is  brought  to  stay  the  proceedings,  or  to  the  Chancellor 
toexpimge  the  debt,  still  the  previous  proof  of  the  debt 
cannot  be  pleaded  in  bar  to  the  action,  and^  consequently, 
that  in  this  case  there  must  be  judgment  for  the  plaintiffi, 

Best  J.  ft  is  unnecessary  to  decide  in  the  present 
case,  whether  the  proof  of  the  very  debt  for  which  the 
sctkn  is  brought,  which  would  have  been  an  election 
to  take  tbe  beo^t  of  the  commission  as  to  that  debt, 
oould  haFe  been  pleaded  in  bar.  I  incline  to  think  that 
it  could  no^  for,  to  make  it  a  good  bar,  the  debt  must 

be 
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1621.        be  extinguished.     Now,  here,  there  was  no  extinguish- 
^  ment  of  the  debt ;  for,  if  the  commission  had  been  super- 

against        seded,  the  party  would  clearly  have  had  a  right  to  bring 

GkUMWOOO.  .  rr<  o  o 

an  action.     The  proper  course  in  such  a  case  for  the 
party  to  pursue,  is  either  to  apply  to  the  Chancellor  to 
expunge  the  debt,  or  to  the  Court  in  which  the  action 
is  brought  to  stay  the  proceedings.     In  the  latter  case, 
the  Court  may  stay  the  proceedings  only  upon  the  de- 
fendant's undertaking  n6t  to  plead  the  statute  of  limit- 
ations in  case  the  commission  were  superseded.     I  am, 
however,  clearly  of  opinioni  that  the  facts  stated  in  the 
plea  affi»rd  no  answer  to  the  present  action.     Hie  sub- 
stance of  the  plea  is^  not  that  the  plaintiff  has  proved 
the  debt,  but  that  he  has  proved  another  debt,  and  that 
that  proof  is  an  election  to  take  the  benefit  of  the  com- 
mission in  respect  of  all  the  debts  then  due  to  him  from 
the  bankrupt     The  statute  only  says,  that  if  a  party 
proves  a  d^bt,  he  makes  his  election  as  to  that  debt ; 
and  we  eliould  go  greatly  beyond  the  words  of  the  sta- ' 
tute,  if  we  were  to  hold  that  he  made  his  election,  not 
only  as  to  that  debt,  but  as  to  every  debt  due  to  him. 
The  instances  already  mentioned  shew,  that  if  that  were 
the  law,  it  might  be  attended  with  great  injustice.     For 
these  reasons,  I  think  there  must  be  judgment  for  the 
plaintiffs. 

\  Judgment  for  the  Plaintiffs. 
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Lawbence  against  Aberdein.  Mataay, 

ASSUMPSIT   upon  a   policy  of  insurance.     Thd  ApoUc  was 
dedarmlion  stated  a  total  loss  of  the  animals  in*^  n^^'i^ai,, 
med,  by  perils  of  the  aea  on  the  voyage.    Plea,  general  ^^^J^ 
iwue.  At  the  trial,  before  BeseJ.j  at  the  London  shtings  "^  jettison. 

^      In  the  count  of 

■Act  Trinify  term,  1820,  a  verdict  was  found  for  the  theToyage, 

^     ^  ^  tome  of  the 

pittBtiS^  sobject  to  the  opinion  of  the  Court,  on  the  animalt*  in 

-  ,,      .  consequence  of 

toUowmg  case.  "         the  agitation  of 

The  policy  was  eflfected  on  the  30th  December j  1819.  gjnn!^  "*  * 


The  voyage  insured  was   at  and  from   Cofk  to  Bar^  others' from 


others,  from 

itdtwrand  &.  Vincents  s  and  at  the  foot  of  the  policy  the  ^^^^^' 
iosajBiwe  was  declared  to  be  on  thirty  mules,  ten  asses,  '^i^jy  that  they 

/  ^  ^    died  before  the 

and  thirty  oxen,  warranted/r^^  qf  mortality  and  jettison,  termination  of 
Ob  the  Mthjamuay^  1820,    the  ship  sailed  with  the  sured:  Held, 
animals  insured,    properly  stowed  on    board,  on  the  loss  by  a  peril 
^royage  insured.     On  the   19th  of  the  same  momh|  a  which  the  un- 
rioleat  slorm  arose,  which  caused  the  ship  to  labour  and  y^JeV**"  ''*" 
pitch.    This  lasted,  without  intermission,  until  the  30th 
of  the  same  month,  when,  for  the  preservation  of  the 
shq>  and  cargo,  and  on  account  of  the  damage  which 
the  ship  bad  sustained  from  the  violence  of  the  storm, 
the  ship  put  in|o  Mounfs  Bay^  in  Convwall,  in  order  to 
refit    On  the  first  day  of  the  storm,  from  the  violent 
pitcbiog  and  rolling  of  the  ship,  occasioned  by  the  storm 
sod  oonseqnent  agitation  of  the  sea,  two  of  the  mules, 
ooiecf  the  oxen,  and  five  of  the  asses  were  killed ;  the 
rnnainder  of  the   animals,  from  the  same  causes  and 
perils  of  the  sea,  on  that  and  the  following  days,  un- 
til the  SOth  of  January^  received  such  violent  and  se- 
me bmises,  lacerations,  and  injuries,  that  all  of  them 
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1821.        died  in  consequence  thereof,  before  the  ship  sailed  again 

in  prosecution  of  her  voyage  from  Mounfs  Bcy^  which 

ogqiMi        she  did  on  the  14th  February^  1820,  excepting  six  mules 
AuRDizir.  ^  ^  *       o 

and  one  ass,  one  of  which  six  mules  afterwards  died 
from  the  same  cause,  before  the  arrival  of  the  ship  at 
Saint  Vincents.  The  ship  arrived  at  Saint  Vincents^ 
with  the  remaining  five  mules  and  one  ass,  on  the  ^4th 
Marchf  and  delivered  the  rest  of  her  cargo  ,in  safety. 
The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  for  the  loss  of  ail  or 
any  and  which  of  the  animals  insured  ? 

F.  PoUockj  for  the  plaintiff.     The  underwriters  are 
not  exempted  fit>m  the  loss  that  has  happened  by  the 
.the  word  of  the  special  exception,  <<  warranted  fi«e  from 
mortality,"     These  words  were  introduced  into  the  po- 
licy by  the  underwriters,  and  must  therefore  be  taken 
most  strongly  against  them.     The  word  mortality  sig- 
nifies death  arising  from  natural    causes.     Here,  the 
death  of  the  animals  arose  directly  fix>m  the  violence  of 
the  tempest,  and  not  fix>m  natural  causes.     The  loss 
did  not  therefore  arise  from  mortality,  if  that  word  be 
understood  in  its  ordinary  and  popular  meaning.  ^  Some 
effect  will  be  given  to  the  exception,  by  construing  the 
word  in  that  sens^e ;  for  the  underwriters  will  thereby  be 
exempted  from  one  species  of  loss  for  which  they  might 
otherwise  be  responsible,  viz.,  in  the  event  of  the  death 
of  the  animals  by  sea-sickness  in  a  storm.   For  such  a  loss 
the  underwriters  would  be  answerable  under  a  common 
policy.     But  they  would  be  exempted  by  the  special 
exception, 

Campbell^ 
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Cagtbdlj  contra.     Some  effect  must  be  given  to  the        1821. 
words  of  the  exception,  so  as  to  extehd  to  the  under-      , 
writers  a  protection    against  some   species  of  loss  to        agmnsi 

Abxrdein. 

wfaidi  they  would  have  been  liable,  if  those  words  had 

not  been  introduced  into  the  policy.     Now  they  would 

not  have  been  liable  for  any  loss  arising  from  the  na* 

toral  death  of  animals,  bqt  they  would  have  been  liable  if 

they  had  been  drowned  in>a  tempest  or  killed  in  battle* 

PotkiaTj  Traite  du  CorUrat  iAsswrancey  c.  1 .  s.  2.  art  2. 

s.  S^  and  Valin^    Ordonnances  de  la  Marine^    liv.   9; 

tit  6.  itrf  11.     Here  the  animals  died  in  consequence' 

of  the  injury  they  received  during  the  storm,  and  the 

underwriters,  therefore,  would  have  been  liable  for  this 

loss,  ouder  a  policy  in  the  common  form.     The  ex- 

ccftixmj  therefore,  was  introduced  for  the  purpose  of 

exempdng  them  from  all  losses  whatever,  arising  from 

^  ritaii^  of  the  subject  matter  insured,  or,  in  other 

words,  to  reduce  the  risk  to  the  same  level  as  if  the  ^ 

subject  matter  insured  ^was  inanimate  goods.    If  that 

had  been  the  case  here,  the  cargo  might  have  received 

litde  or  no  injury.   If  the  words  **  free  from  mortality" 

be  ooustrued  only  to  protect  the  underwriters  against 

losses  arising  from  death  from  natural  causes,  no  effect 

whatever  will  be  given  to  the  exception  ;  for,  in  such  a 

caM^  the  underwriters  would  not  have  been  liable  under 

a  policy  in  the  common  form.     The  true  meaning  of 

the  exception  is,  that  the  underwriters  are  to  be  liable 

fcr  all  the  risks  to  which  they  would  have  been  subject, 

if  they  had  insured  inanimate  goods.     By  this  con- 

strncdcm  they  will  still  be  liaUe  for  losses  by  capture 

bf  enemies  or  pirates,  or  barratry  of  the  master  or  ma« 

rinen. 

Abbott 


Abkrdkik; 
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1821.  Abbott  C.  J.     I  am  of  opinion  that  the  underwriters 

are  answerable  for  this  loss.   The  insi^rance  was  on  livin«r 

Lawrbncb 

againtt       Cattle,  which,  in  the  course  of  the  voyage,  have  been 
killed  by  tlie  rolling  of  the  ship  in  a  violent  tempest. 
They  have  been  killed,  therefore,  by  a'  peril  of  the  sea. 
Under  the  general  terms  of  the  policy,  the  underwriters 
would  be  answerable.   It  lies  on  them,  therefore^  to  shew 
that  there  is  a  special  exception  in  this  policy  applicable 
to  the  present  case,  in  order  to  relieve  them  from  the 
effect  of  iheir  general  liability.     The  expression  iiscd  in 
the  policy  is  **  free  from  mortality."  Now  the  word  mor- 
tality, in  its  ordinary  senses  never  means  violent  death, 
but  death  arising  from  natural  causes.     There  may  how- 
ever, indeed,  be  a  remote  cause,  which  may  soitiethaies 
superinduce  a  natural  cause.    In  Talham  v.  Hodgson  (a% 
the  want  of  provisions  was  the  immediate  cause  of  the 
death  of  the  slaves ;  the  remote  cause  was  the  circum- 
stance of  the  ship  having  been  driven  out  of  her  course 
by  the  perils  of  the  sea,  in  consequence  of  which,  the 
provisions,  which  otherwise  would  have  been  sufficient 
for  the  voyage,  were  exhausted.     There  was  not   any 
exception  in  the  policy  in  that  case.     But  the  statute 
of  the  34>  Geo.  3.  c.  80.  s.  10.  had  enacted,  '^<  that  no 
loss  or  damage  should  be  recoverable  on  account  of  the 
mortality  of  slaves,  by  natural  death  or  ill  treatmeqt,  or 
against  loss  by  throwing  overboard  of  slaves,  oo  any 
account  whatsoever."     A  question  was  made,  whether 
the  death  of  the  slaves  so  arising,  indirectly  and  re- 
motely from  the  peril  of  the  sea^  was  not  one  for  which 
the  underwriters  were  liable ;  and  the  Court  held  that 
they  were  not  liable,  because  it  was  a  loss  arising  by 

(a)  6  Term  Rqk  656. 

natural 
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jutnnl  death ;  and  if  the  ship,  in  this  case,  had  been        1821. 

Afven  out  of»  her  course  by  the  perils  of  the  sea,   and 

''  Lawasvcz 

die  voyage  thereby  had  become  so  protracted  as  to  ex-  a^otiur 
hanst  all  the  provisions,  and,  consequently,  the  means  of 
sustaining  the  life  of  the  animals  insured,  I  Chink  Chat 
the  words  *^  warranted  free  from  mortality,"  introduced 
iBto  this  policy,  would  have  protected  the  underwriters 
from  that  loes  for  which  they  otherwise  would  have  been 
fiaUe,  88  for  a  loss  arising  from  the  perils  of  the  sea. 
And  if  there  be  any  one  case,  in  which  effect  can  be 
given  to  those  words,  understanding  them  in  their  ordi- 
nary and  popular  senses  they  ought  not  to  be  extended 
beyond  thai  'sense.  There  is  very  great  difficulty,  in 
eoutming  diese  words,  to  give  a  protection  to  the  un« 
derwriten  against  all  losses  arising  from  the  vitality  of 
the  aomials.  Suppose,  for  example^  a  valuable  horse, 
by  the  motion  of  a  vessel  in  a  storm,  were  to  have  his 
legs  brdLen,  but  tct  iMrrive  alive  *at  Saint  Vincents^  the 
animal  would  be  of  no  use ;  the  underwriter  would  be 
liable  for  that  loss;  but  if  the  animal  were  actually 
killed,  he  would  not  be  liable  at  all.  It  could  hardly  be 
the  intention  of  the  underwriter  that  he  should  be  liable 
in  one  of  these  cases  and  not  in  the  other.  ^-If  the  oon- 
itmction  I  have  put  upon  tliis  very  ambiguous  phrase  is 
not  the  sense  in  which  it  has  been  generally  understood 
at  Lloyfi  Cofiee-House,  it  will  be  very  ^asy  to  intro- 
duce into  policies  other  words,  which  shall  more  (clearly 
opress  the  meaning  of  the  parties.  In  this  case^  thero- 
btt^  there  must  be  judgment  for  the  plaintiff. 

Bayljey  J.  My  mind  has  not  been  free  from  doubt 
Joriog  the  discussion  of  this  subject ;  but  I  am  now  of 
opimoo,  that  the  assured  is.  entitled  to  recover.     Under 

a  policy 
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1821.        a  policy  in  the  common  form,  the  assured  would  have 

^  "~—      been  entitled  to  recover,  either  in  case  of  the  total  de- 

againMi        stTUCtion  of  the  animals,  or  for  any  licss  injury,  provided 
Abirduit*  ^ 

it  was  occasioned  by  any  of  the  perils  insured  against. 

The  words,  <*  warranted  free  from  mortality,"  are  in- 
trodueed  into  this  policy  by  the  underwriter  for   his 
benefit.     It  is  his  duty,  therefore^  to  take  care  to  frame 
his  exception  in  words  sufficiently  large  and  extensive 
to  meet  all  those  descriptions  of  loss  against  which  he 
intends  to  protect  himsel£    The  word  <<  mortality"  may, 
under  certain  circumstances,  include  every  description 
of  death,  every  termination  of  life  to  which  mortals  ar* 
subject*     It  applies  generally,  however,  to  that  descrip- 
tion of  death  which  is  not  occasioned  by  violent  means. 
If  a  great  number  of  the  crew,  or  of  animals  shipped  on 
board  a  ship,  were  killed  ill'  the  course  of  an  engage- 
ment with  an  enemy,  it  would  not  be  correct  to  say  that 
there  had  been  a  great  mortality  among  the  crew,  or 
among  the  animals.     I^  on  the  other  hand,  they  had 
come  to  their  death  by  any  natural  causey  the  term 
mortality  would  be  properly  applied  to  express  the  cause 
of  such  death.     If,  in  this  case,  the  animals  insured 
had  died  from  sea-sickness,  occasioned  by  theligitation 
of  the  ship,  or  in  consequence  of  any  other  disease,  con- 
tracted in  the  course  of  an  unusually  protracted  voyage, 
the  term  mortality  might  apply  to  that  description  of 
natural  death,  so  superinduced  by  the  voyage.     Under 
a  common  policy,  if  the  declaration  slated,    that  the 
ship  had  met  with  tempestuous  weather,  and  that  the 
animals  thereby  became  disordered,  diseased,  and  died, 
and  it  be  proved  that  their  death  was  imputable  to  the 
agitation   cf  the  ship,  occasioned  by   the  tempestuous 
weather,  tl)at  would  be  a  loss  by  a  peril  of  the  sea,  for 

which 


ABKUttOC 
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vUdi  tbe  underwriters  would  be  liable."^^  The  exception        18SI. 

iDtFodooed  into  this  policy  would,  in  my  opinion^  pro-        

tai  them  from  such  a  loss.  The  word  "  mortality"  here  agamit 
Bsed,  may,  therefore^  receive  a  construction  which  will 
afiifd  some  protection  to  the  underwriteri  without  ex- 
[  it  beyond  its  ordinary  and  popular  sense.  If  we 
\  to  hold,  that  the  exception  protected  the  under- 
writer fiom  erery  loss  to  which  the  property  was  sub- 
ject, in  consequence  of  the  subject-matter  insured  being 
afife,  instead  of  dead,  this  absurd  consequence  would 
fiiDow,  that  if  by  the  violent  agitation  of  the  sea  the 
animals  had  their  legs  broken,  and  thereby  became  of 
no  value  to  the  owner,  but  arrived  alive  at  5^  Vificenfs  i 
the  underwriter  would  be  responsible.  Whereas,  if 
they  had  died  during  the  course  of  the  voyage^  he 
would  not  be  liable  at  alL  The  circumstance  of  these 
words  of  the  exoeptixm  not  being  calculated  to  protect 
the  underwriter  from  any  loss,  in  the  event  of  the  ani- 
mab  reodvii^  any  injury  short  of  death,  seems  to  me  to 
shew,  that  they  were  not  intended  to  exempt  them  from 
a  losi  by  the  actual  death  arising  immediately  from 
tperil  of  the  sea.  I  think  that  the  words  used  in  this 
aag&m  will  protect  the  underwriter  in  cases  where 
die  death  of  tbe  animal  arises  from  natural  causes 
naotdy  produced  by  some  of  the  perils  insured  against ; 
but  diat  they  will  not  protect  him  where  such  death 
ina  directly  from  any  of  the  perils  insured  against. 
For  these  reasons^  I  am  of  opinion  that  there  must  be 
/oiilgiDeot  for  the  plaintiff. 

HoLBoro  J.  1  Bin  of  the  same  opinion.  Although 
(bth  may  have  been  the  immediate  cause  of  the  loss, 
nd  may  have  made  the  acttial  loss  to  the  assured 
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16Si»       greater  than  it  otherwise  would  have  been,  still,     as 
*"""^        the  injury  to  the  animals  which  occasioned  their  death 
<yat»uf        was  caused  directly  by  the  violence  of  the  storm,  I  am 
of  opinion  that  this  is  to  be  considered  as  a  loss  by  the 
perils  of  the  sea.      It,  consequently,  falls  within    the 
risks  enumerated  in  the  policy ;  and,  it  seems  to  me, 
that  it  is  not  excepted  out  of  those  perils  by  the  words 
<^  warranted  free  from  mortality  and  jettison."     Inde- 
pendently of  those  words,  the  underwriters  would  un- 
doubtedly have  been  liable  as  for  a  loss  arising  from 
a  peril  of  the  sea.      Those  words  were  the  language 
of  the  underwriters,  and  were  introduced  by  them  to 
protect   themselves  from    a  particular  species  of  loss. 
By   the  terms  of    the  policy,    they  insured  against 
the  perils  of  the  sea,  &C.,    and  all  other^  losses  and 
misfortunes  that  should  come  to   the  hurt,  detriment, 
and  damage  of  the  subject-matter  insured.     Now,  the 
exception  must  be  considered  as  ingrafted  upon  these 
general  words  in  the  policy,  and  the  whole  should  be  read 
together  as  one  sentence ;  and  then  it  would  stand  thus : 
that  the  underwriters  will  be  liable  for  losses  by  perils 
of  the  seasi  and  all  other  losses  except  losses  by  mor- 
tality and  jettison.     It  seems  to   me,  that  as  the  in- 
jury which  immediately  preceded  and  caused  the  death 
of  the    animals  proceeded  directly  from  the  violence 
of  the  storm,  the  loss   is  to  be  considered  a  loss  by 
the  perils  of  the  sea.     Death  may  or  may  liot  have  in- 
creased the  amount  of  the  actual  loss  to  the  assured. 
With  respect  to  the  mules  and  asses,  the  entire  loss 
arose  from   the  perils   of  the   sea,   and   was  neitlier 
increased  nor  diminished  by  their  death.     For,  after 
receiving  a  mortal  wound,  they  became  of  no  value  to  the 
owner,  and  death  consequently  did  not  in  any  degree 

increase 
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the  loss.    The  case  might  be  different  with  te-       ISiJlt  I 

^KcT  to  the  oxen ;  if  they  were  killed  after  receiving  an      •      . 

09017,  their  flesh  might  be  of  some  value  as  food,  and|       vneMi ' 

ooDseqiieotly,  their  death  may  have  increased  the  loss  in 

mnc  degree.    But  still,  as  the  previous  injury  wa3  oc^a- 

flooed  by  the  perils  of  the  sea,  whether  the  death  of  tl^^ 

saimal    did   or   did  not  increase  the  amount  of  the 

actnal  injury  to  the  owner,  I  am  of  opinion  th^t  it  must 

be  considered  a  loss  by  the  perils  of  the  sea*    Th^ 

drcumstance  of  the  parties  having  inserted  in  the  es^cep- 

tion  the  word  jettison^  satisfies  me,  that  they  did  qot  001^ 

template  the  case  of  violent  death*    For,  altbougli  it  is 

pomhile  that  the  animals  thrown  overboard  might,  ii^nder 

bvonrable  circumstances,  reach  the  shore  and  survive 

yet  I  think  that  the  term  usually  denotes  the  throwiii|{ 

overiioard  in  a  storm,  when  there  would  be  little  pro- 

bsbility  of  anunals  surviving ;  and  that  it  must,  there- 

ioR^  mcpa  a  jettison  whence  death  ensues.    Now,  if  the 

\K^  ^  mortality^  were  intended  to  protect  the  under- 
writer in  every  case  of  the  animals  meetiiig  with  a  violent 

death,  the  intioducdon  of  the  word  **  jettison"  woiild  be 

nperfoous^  as  that  species  of  loss  would  be  covered  by 

the  word  ^  mortality."  Besides,  this  absurd  coi|seqi|ence 

vQold  follow ;  if  we  were  to  give  to  the  words  used  ii| 

the  exoqition  the  construction  contended  for  by  the  de- 

fiaidint,  that  where  the  violence  of  the  wind  and  waves 

VIS  10  great  as  to  cause  the  death  of  the  animals  dur* 

iog  the  voyage^  the  underwriters  would  not  be  liable  at 

sD;  bat  where  the  violence  of  the  wind  and  waves  was 

only  ndi  as  to  cause  some  injury  to  the  animals,  short 

of  desth,  then  the  underwriters  would  be  responsible. 

For  these  reasons,   I  am  of  opinion  that  the  word  mor* 

t^  in  this  policy^  most  bfe  understood  in  its  ordinary 

I  2  and 
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1621.  ond  popular  sense,  as  importing  death  arising  from  na- 

■  tural  and  not  from  violent  causes.     And  that  b^og  so, 

aginnti  there  inust  be  judgment  for  the  plaintiff. 


AniisuK* 


B£8T  J.     I  am  of  the  same  opinion.     At  the  time 
when  this  policy  was  effected,  4his  country  was  at  peace 
with  all  the  world,  and  there  was  not  any  probability  of 
the  vessel  being  captured   by  enemies.      Capture   by 
pirates  on  the  voyage  insured  was  equally  improbable, 
and  a  loss  by  barratry  was  not  very  likely  to  happen^ 
If  the  underwriters  are  not  liable  for  the  loss  in  question, 
they  can  hardly  be  liable  in  any  case,  for  there  is  not 
any  other  species  of  loss  arising  from  the  destruction  of 
the  animals,  of  which  death  may  not  be  considered  the 
immediate  cause.     If  the  ship  was  even  sunk  or  burnt, 
death  would  be  the  immediate  cause  of  the  destruction 
of  the  animals,  and  consequently,  according  to  the  con- 
struction conteilded  for,  such  a  case  would  fall  within 
ike  exception  as  a  loss  by  mortality.     The  exception  is 
introduced  into  the  policy  by  the  underwriters.     If  they  ^ 
had  intended  to  exonerate  themselves  iii  every  case  of 
death  occasioned  by  «  peril  of  the  sea,  they  should  have 
.  used  words  apt  and  proper  to  express  that  intention. 
They  might  have  stipulated,  that  they  would  not  be 
liable  for  the  death  of  the  animals  unless  the  ship  were 
stranded  or  lost,  and  then  they  would  not  have  been 
liable  for  the  loss  that  has  occurred  in  this  case.     They 
have  only  stipulated,  that  they  will  not  be  liable  for  loss 
by  mortality.    That  word,  in  its  ordinary  and  popular 
sense^  signifies  death  arising  from  natural  causes,  and  not 
from  violence.     I  think,  therefore,  that  the  underwriters 
must  be  taken  to  have  intended  to  exempt  themselves, 
by  this  exception,  from  that  species  of  loss,  which  occur- 
red 
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nd  in  Tatham  v.  Hodgson^  viz.  a  loss  of  which  death       1821. 
VIS  the  proximate  cause,  and  the  perils  of  the  sea  the     l][^|^c, 
remote  canse*     Here  the  injury  done  to  the  animals      /«a*M^ 
srose  direcdy  and  immediately  from  the  violence  of  the 
tempeit,  or  in  other  words,  from  the  perils  of  the.  sea. 
For  these  reasons^  I  am  of  opinion,  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


LovGBiDQE  and  Others  against  Doeville  and  ^dhlS^sM. 
Another. 


Declaration  allied,  '<  that  before  the  making  Tteghdnfiip 
of  the  promise,  &c.  a  certain  ship,  called  the  Carolina  tmed  to  try  • 
MatiUa^  hfld  then  lately  in  a  certain  plaoe^  (to  wit,)  in  ipMimg  which 
the  JRnvr  Thames^  (to  wit,)  at,  &c  run  foul  of  a  certain  doobtlb^^b  • 
other  diip  called  the  Zenabia^  whereby  the  said  last-  JSoq ferarol 
mentioned  ship   had  received  great  damage.     And  the  ™^,^?yy  •  ^ 
aid  bst-mentioned  ship  having  received  such  damage^  'I^l!?'^^"^ 
in  oonseqoence  of  being  so  run  foul  of  as  aforesaid,  the  hAvhigoiiboMd 

apOot  nquind 
pUntifi,  being  the  agents  in  that  behalf  of  one —  Sy-  bylsw^nnfeui 

of  SBOthWM^ 

SMiids,  the  owner  of  the  Zenobioj  and  the  defendants,  ^  mid  pro- 
bdog  the  agents  in  that  behalf  of  the  owners  of  the  i^^^^l^ 

the  owners  of 
ikeltftor  to  compel  the  owaen  of  the  former  to  make  good  the  damage,  and  the  former 
wd  VM  delttned  until  bail  was  giTcn,  and  pending  snch  proceedings,  the  agenta  of  the 
•vsn  oftha  Toaal  detained  agreed,  on  the  owners  of  the  damaged  vessel  ranoundnc  all 
<^HM  oa  the  other  ytimA,  and  on  tfaetr  proving  the  amount  of  the  damage  done*  to  iscwm- 
■ly  thcBi,  aod  to  pay  a  stipulated  sum  by  way  of  damages :'  Held,  that  there  being  oon- 
feafictoiy  dsriBons  as  to  the  i^oint,  whether  ship  owners  were  liable  for  an  iijury  done 
vkOt  ffaar  ihip  was  under  the  controul  of  the  pilot  requiVed  by  law,  there  was  a  suffldenfc 
wwiiWisiiun  to  sustain  the  promise  made  by  the  agents  of  the  owners  of  the  dfttaincd 
««Ki  ts  psy  the  stipulated  damages.  / 

is  CaroUna 


BOBTILUE. 
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182K        Carolina  Matilda^  the  former,  as  such  agents,  detained 
tne  Carolina  Matilda^  till  the  owners  of  the  said  last- 
n^endoned  ship  should  have  made  good  to  them  the 
damage  so  done    to    the  Zenobia.^*      It    then   stated, 
*^  that  in  consequence  of  such  detention,  the  defend* 
ants  undertook  that  they  would,  on  the  plaintifis  re- 
nouncing all  claims  oh  the  Carolina  Matilda^  and  on 
pf&^g  the  HihMM  nf  the  damages  sustaihed  by  the 
Zenobioj  indemnify  the  plainti£&  for  any  sum  not  ex- 
ceeding 180/.,  the  exact  amount  to  be  ascertained  when 
the  sidd  latter  ship  should  have  been  repaired;"  and 
then  alleged}  t)ifit,  in  consequence  of  such  undertaking, 
the  plaintiffs  did  renounce  all  claim  on  the  Catdiha 
Matilda,  and  did  permit  and  allow  her  to  proceed  on 
her  voyage,  and  that  the  Zenobia  had  been  repaired,  and 
lllfert  Ae  aibdunt  of  such  re^in  Was  ascertained    There 
^»^fe  Also  the  conimott  icounts,  and  the  defendants  plead- 
ed the  gen^¥<il  (siue.     The  cause  was  tried  before  Ab- 
hoti  C.  J.  at  the  sittings  after  Easier  term,  1820^  when 
a  verdict  was  found  fot  the  plidnti^  subject  to  tkie 
opitaioh  of  liifa  Court  upon  the  following  case: 

Hie  Nbnoegian  shipi  called  the  CarcUna  MaiiUa, 
on  her  voyage  to  Norwen/f  in  sailing  tdo#n  the  river 
Thames  m  NovenAer  last,  ran  foul  of  the  ship  oaited 
the  %endbia,  then  lying  at  anchor,  and  in  conse- 
queftce  bf  which,  the  latt^  ship  sustained  considerable 
damage.  The  plaintiffs,  acting  as  the  agents  of  Mr. 
^.  St/mondSf  ^e  owner  of  the  Zenobia^  instituted  a  pro- 
feeding  in  the  High  Court  of  Admiralty  against  the 
ship  Carolina  Matilda,  to  compel  her  owners  to  make 
good  the  damages  sustained  by  the  Zenobia,  in  conse- 
quence of  being  so  run  foul  of.  Process  was  issued 
dgidUst  the  Carolina  Matilda,  under  which  she  was 

arrested 
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incsted  at  Gravesend  on  the  22d  November  last,  and  on        1821. 
die  24th  day  of  the  same  month,  the  defendants  wrote 
a  letter  to  the  plaintifis,  of  which  the  following  is  a 
copy :  ^  Messrs.   Longridge^  Bametff  and  Hodgson. 
Geotlemen,  In  consequence  of  your  havmg  detained 
the  Noraom/  ship  Carolina  Matilda^  till  ^he  owners  make 
good  to  you  the  damage  done  to  the  Zenobia^  bound  to 
Snofnutj  we  hereby  engage,  on  your  renouncing  all  claims 
on  the  said  ship  Carolina  Matilda^  and  on  proving  the 
amoipit  of  damages  sustained  by  the  Zenobia^  to  indem- 
nify you  for  any  sum  not  exceeding  ISO/.,  the  exact 
amount  to  be  ascertained  when  the  Zenobia  is  repaired.'^ 
The  defendants  were  the  agents  of  the  owners  of  the 
Carolina  Matildoj  and  upon  the  receipt  of  this  letter, 
tfaeplatotifi  withdrew  the  proceedings  in  the  Adsiiralty 
Court,  and  the  officer,  then  in  possession  of  the  Carolina 
MatSda^  WB8  then  also  withdrawn,  and  such  possession 
delivered  up  to  the  defendants,  acting  on  behalf  6i 
her  owners.      The  Zenobia  had  been  since  repiured, 
and  the  amount   of  damages  sustained  by  her  had 
befB  ascertained.     At  the  time  the  Carolina  MatiUa 
tailed,  and  while  she  was  proceecHng  down  the  river 
aod  ran  fi>al  of  the  Zenobia^  she  had  the  regular  7W- 
mty-hmse  pilot  aboard,  who  had  been  placed  there  by  the  ' 
defendants. 

A&r,  for  the  plaintiff.  It  is  not  necessary  to  con- 
nder  Ae  qaestion,  whether  the  owners  of  the  Carolina 
are  liable  for  the  damage  done  to  the  Zenobia^  under  the 
cirnimstances  of  the  case ;  for  the  defendants  hhre  made 
themselves  liable  by  an  express  promise,  founded  upon  a 
poi  consideration.  The  plaintiff  agree  to  release  the 
ihip^  which  they  might  otherwise  have  detained  until 

14  bail 
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16S1*  bail  was  giTen^  and  the  defendants  agree  to  pay  a  stipu- 
""""^  lated  som  by  way  of  damage;  waiving  all  question  as 
agmnti  to  the  legal  liability  of  the  owners.  That  might  be 
oonsidered  as  doubtful,  there  having  been  contradictory 
decisions,  (a)  The  defendants,  or  their  principals,  there- 
fore^ have  obtained  a  benefit  by  the  immediate  release  of 
the  ship ;  and  that  constitutes  a  good  consideration  for 
the  promise  laid  in  the  declaration. 

F.  Pottock^  contra.  There  is  no  sufficient  consider- 
ation for  the  promise  in  the  declaration,  because  the 
plaintiffii  had  na  ground  for  instituting  the  suit  in  the 
Admiralty  Court  against  the  Carolina.  The  question 
whether  the  defendants  are  liable  upon  their  under- 
taking, must  depend  upon  this,  whether  the  owners  were 
liable  for  the  injury,  the  ship  at  the  time  having  aa 
board  a  pilot,  as  required  by  the  act  of  parliament  If 
they  were  not  liable,  the  plaintifi*  had  no  right  to  in- 
stitute the  suit  in  the  Admiralty  Court;  and  the  for- 
bearance of  a  suit,  where  a  party  is  not  liable^  is  not  a 
good  consideration.  TooUy  v.  Windham  {b)  and  King  v. 
HMs  (c)  are  authorities  in  point. 

'  Abbott  C.  J.    I  am  of  opinion,  that  there  is  a  suf- 

ficient consideration  in  this  case  to  sustain  the  promise, 
^  without  enquiring  whether  the  owners  of  the  ship  are 

liable,  under  the  circumstances  of  the  case.     It  appears 
t         that  a  suit  had  been  instituted  by  the  plaintifis  in  the 
.  <3ourt  of  Admiralty  against  the  Carolina  MaiUdoy  to 
compel  her  owners  to  make  good  the  damage  done  by 

(a)  Neptum  the  Seemi,  Dodatm,  Adm.  R.  467.     BUtkie  ▼.  Bvw^Uki^ 
7  TautU.  909. 

(b)  Cro,  £Z».  S06.  %r 

her 
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ha  nnuiiDg  fool  of  another  vessel.  The  ship  might  have  1 82  L 
been  redeemed  from  that  suit,  by  the  defendant's  giving  — — 
hul,  thatproper  care  should  be  taken  of  the  ship,  and  that        agahut 

DORTILLB* 

diose  on  board  her  should  not  leave  the  kingdom,  until 
meaos  were  taken  to  secure  that  evidence  which  would 
emble  the  Judge  to  decide  the  suit,  and  the  plaintifis 
might  have  insisted  on  such  bail.     The  defendants,  as 
agents  for  the  foreign  owners  of  the  ship,  write  a  letter,  in 
which  they  engage^  on  the  plaintiff's  renoundng  all  claims 
on  the  ship,  and  on  ptoving  the  amount  of  damages  sus- 
tained by  the  Ztnobioj  to  indemnify  them  for  any  sum  not 
exceeding  1802.,  the  exact  amount  to  be  ascertained  when 
the  Zciio6ia  is  repaired.     Now  the  plain  meaning  of  that 
engsgement  appears  to  me  to  be  this.    Release  the  ship, 
and  we  will  waive  all  questions  of  law  and  tact,  except 
the  amount  of  damage;  we  will  pay  you   180^  if  the 
damage  done  amounts  to  that  sum.     The  plainti£&,  by 
not  insisting  upon  th%  bail  required,  therefore  relin- 
qoished  a  benefit  which  they  might  have  had,  if  the  law 
had  been  with  them.     The  law  might  fairly  be  con- 
sidered as  doubtful,  for  there  had  been  contradictory  ^ 
decisJons  on  the  subject ;  and  the  parties  agree  to  put  an 
end  to  all  doubts  on  the  law  and  the  fact,  on  the.  de- 
fendants engaging  to  pay  a  stipulated  sum.     I  am  of 
opinioq  that  this  case  is  distinguishable  from  those  cited 
in  argument,  inasmuch  as  in  this  case,   the  law  was 
doubtful,  and  the  parties  agreed  to  waive  all  questions 
of  law  and  fact.     I  am  therefore  of  opinion,  that  the 
plaintiff  is  entitled  to  recover. 

Baylet  J.  I  am  of  the  same  opinion.  Where  a 
cause  is  depending*  it  is  competent  to  .a  party  to  refer 
the  questions  of  liability  and  damage  jointly,  or  to  ac- 

Jmoif^ 


DORVILLE. 
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1821.       knowledge  bis  liability,  and  refer  tbe  question  of  d 
'  mage   only ;   and  in   tbis  case,  .1  think,  tbe    efiect 

figainti  the  agreement  is^  that  they  the  defendants  ackno^ 
ledge  the  liability  of  the  owners,  and,  in  consideratic 
of  the  plaintifi^' .releasing  the  ship,  they  agree  to  ref< 
the  question  as  to  the  amount  of  damage,  and  pay  tfa 
same,  provided  it  does  not  exceed  180/.  If  it  had  a.p 
peared,  in  this  case,  that  the  owners  of  the  Caroiznt 
could  not  have  been  liable  at  all,  I  agree  that  the  con 
sideration  for  the  promise  would  have  failed.  But  the 
facts  stated  in  the  case  by  no  means  shew  that  the 
owners  would  not  have  been  liable ;  for  by  the  pilot  act, 
the  owners  are  only  protected  in  those  cases  where  the  loss 
arises  from  the  default,  neglect,  incapacity,  or  incompe- 
tency of  the  pilot.  Now  there  is  no  fact  in  this  case 
which  shews,  that  misconduct  of  the  pilot  was  the  cause 
of  the  injury. 

HoLROYD  J.     I  am  of  the  same  opinion.     If  a  per- 
son is  about  to  sue  another  for  a  debt,  for  which  the 
latter  is  not  answerable,  the  mere  consideration  of  for- 
bearance IS  not  sufficient  to  render  him  liable  for  that 
debt.    Any  act  of  the  plaintiff,  however,  from  which  the 
defendant  derives  a  benefit  or  advantage,  or  any  labour, 
detriment,  or  inconvenience  sustained  by  the  plaintiff,  is 
a  sufficient  consideration  to  support  a  promise.    Now, 
the  consideration  of  forbearance  is  a  benefit  to  the  de- 
fendant, if  he  be  liable;  but  it  is  not  any  benefit  to  him, 
if  he  be  not  liable.     The  authorities  cited  proceed  on 
that  ground.     This  case  differs  materially  from  those ; 
for  here,  a  suit  actually  commenced  is  given  up,  and  a 
suit,  too,  the  final  success  of  which  was  involved  in  some 
doubt.    The  plaintiff  might  sustain  a   detriment  by 

giving 
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giTiog  up  all  daim  in  respect  of  the  expenses  incurred,        1821. 

and  the  defendant  might  derive  a  benefit,  by  having 

that  suit  put  an  end  tc^  without  further  trouble  or  inves-       a^aina 

DoRTILLtf. 

tigatioD.     Now  I  am  of  opinion,  that  the  giving  up  of 
a  suit  instituted  for  the  purpose  of  trying  a  doubtful 
question^  and  consenting  to  deliver  up  the  ship,  which 
might  otherwise  have  been  detained  until  the  security 
Tcqiured  was  given,  is  a  good  consideration  to  support  a 
pTomise  to  pay  a  stipulated  sum,  by  Way  of  damage,  in 
CMC  the  actual  damage  amount  to  that  sum.     tn  Com. 
Dig*  tit.  Action  on  Case  upon  Assumpsity  F  8.,  it  is  laid 
down,  that  an  action  does  not  lie,  if  a  party  promise,  in 
connderation  of  a  surrender  of  a  lease  at  will ;  for  the 
lessor  might  determine  it,  unless  there  uas  a  doubt  whe- 
ther it  was  a  lease  at  will  or  Ibr  years ;  and  I  HoU^  ^S. 
I  25.  35.  and  1  Brownlowj  6.  are  cited,     lliat  is  all 
authority  to  shew,  that  the  giving  up  of  a  questiotiable 
ri^t  is  a  sufficient  consideration  to  support  a  promise. 
Here^  therefore,  the  giving  up  of  a  suit,  instituted  tb  try 
a  qoestioD  respecting  which  the  law  is  doubtful,  ifi  H 
good  consideration   to  support  a   promise.      I  think, 
therefore,  that  this  action  is  sustainable. 

Best  J.  concurred. 
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Monday,  Rawlinson  ogoinst  Pearson  and  Others. 

October  29th.  ^ 

•"^ifbrote*"     A  SSUMPSIT  for  money  had  and  received.     Plea, 
wiAin  the  general  issue.     At  the  trial  before  Park  J.,  at  the 

t.  39.,  and,        Lancaster  Spring  assizes,   1820,  a  verdict  was  taken  for 

tbereibic,  sul^- 

jecttothe         the  plainti£^  subject  to  the  opinion  of  the  Court  on  the 

buikrupt  Iawi.     «  „       . 

A  penon       lollowing  case : 
merljtiken'm        ^  ^he   2di  Junej  1818,  a  commission  of  bankrupt 
pik^^buthad  **^^  against  the  plaintiff,  on  the  petition  o{  Daniel 
««sedtodo8o,  Pofigr,  under  which  commission  the  plaintiff  was  de- 

ioll  oontmuing  '  *^ 

toseUtheun-    clared  a  bankrupt,  and  the  defendants  were  chosen 

redeemed  '^ 

pledges,  there-   assignees,   and  as  such,  received   certain  money,  the 

by  caiTiet  on 

thetndeofa  produce  of  the  estate  of  the  plaintiff.  The  petition- 
and  is  subject  i^g  Creditor's  debt  was  upon  a  promissory  note,  drawn 
laws.'  hy  the  plaintiff,  in   favour  of  Potter^  for  the  sum  of 

^  311/.  35.  9d.,  bearing  date  the  t7th  January^  1818, 
payable  at  three  months  after  date,  and  which  note  was 
dishonoured  when  due.  This  note  had  been  given  by 
the  plaintiff  to  Potter  for  the  amount  of  the  damages 
and  costs  awards  to  Potter  in  an  action  brought  by 
him  against  plaintiff,  for  an  injury  occasioned  by  the 
negligence  of  one  of  the  agents  of  the  plaintiff.  The 
award  was  made  on  the  15th  January,  ^\81S.  The 
plaintiff,  for  many  years,  had  carried  on  the  business  of 
a  pawnbroker  at  Manchester j  but  for  nearly  five  years 
before  the  issuing  of  the  commission,  he  had  ceased 
to  take  in  any  goods  to  pledge;  he  had  a  shop  for  sale 
and  another  for  taking  in  pledges.  The  two  shops  ad- 
joined each  other ;  there  had  been  an  internal  commu- 
nication between  them,  until  it  was  stopped  up  about 

five 
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Ive  years  ago  :  his  pawnbroker's  sign,   however,  re-        1821. 
nuioed  o?er  the  door  of  the  shop  for  sale  until  after  the     ^ 

*  lUwLINSOV 

issamg  of  the  commission*     After  the  time  when  he  so        agamsi 

ceased  to  take  in  goods  to  pledge,  he  sold,  from  time  to 

timc^  to  any  persons  willing  to  purchase  the  same,  dif- 

frrent  articles  of  the  forfeited  or  unredeemed  pledges 

which  he  had  received  in  the  course  of  his  business  as  a 

pawnbroker,  and  which  stUl  remained  upon  hand;  the 

shop  for  sale  remained  open,  till  the  issuing  of  the  com- 

nusuoD,  to  sell  off  his  forfeited  pledges,  and  he  could 

not  csny  on  his  business  without  it.     The  act  of  bank- 

mpCcy  was  committed  in  February^  1818 
.f  • 

Tinialf  for  the  plaintiff.  There  are  two  questions 
in  this  case^  first,  whether  a  pawnbroker  is  subject  to 
the  bankrupt  laws;  2dly,  assuming  that  he  is,  then, 
whedier  the  plaintiff  in  this  case  continued  to  carry  on 
the  bnsiDess  of  a  pawnbroker  at  the  time  when  the 
pedtioiuDg  creditor's  debt  accrued.  A  pawnbroker  is 
not  a  trader;  for  he  does  not  seek  his  livelihood  by 
baying  and  selling.  The  question,  then,  is,  whether  he 
can  be  considered  as  a  broker  within  the  meaning  of  the 
5  G.  2.  c  30.  &  39.  That  section  of  the  statute  recites, 
that  bankers,  brokers,  and  factors  are  entrusted  with 
BODey  and  goods  belonging  to  other  persons;  and  then 
enacts^  that  they  shall  be  subject  to  the  bankrupt  laws. 
Ihe  reason  of  the  statute  is  on  account  of  the  great  van 
loe  of  property  belonging  to  others  with  which  the  per- 
ms there  described  are  trusted.  Now,  pawnbrokers  are 
not  within  the  reason  of  the  statute^  for  the  property 
whidi  they  have  in  their  possession,  belonging  to  others, 
does  not  osaalJy  greatly  exceed  in  value  the  money  ad- 
^'Wed  Dpoa  it.     There  is  not,  therefore^  the  same  trust 

reposed 
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1821*        reposed  in  them  as  there  is  in  the  case  of  bankers^    or 

brokers,  or  factors.    They  are  not,  therefore,  within  the 
Rawunsoh  ^ 

agttintt        spirit  of  the  statate ;  nor  are  they  within  the  words  of 

the  statute ;  for  th^  cannot  be  considered  as  brokers  ; 
that  term  being  used  to  denote  a  person  who  mak^  bar- 
gains for  other  persons.      They  were  not  considered 
brokers  at  the  time  when  the  5  6. 2.  c,  30.  passed.    The 
statute  1  Jac.  1.  c.  2J.  speaking  of  the  sworn-brokers  of 
the  city  of  London^  describes  them  to  be  persons  who 
never,  of  any  ancient  time,  used  to  take  pawns  and  bills 
of  sale  of  garments  and  apparel,  &c.  for  money  lent  upon 
usury,  or  to  keep  open  shops,  as  of  late  years  had  been 
used  by  citizens,  assuming  to  themselves  the  names  of 
brokers  and  brokerage,  as  though  the  same  were  an 
honest  trade;  terming  themselves  brokers  ixlhereas  in 
truth  they  are  not,  abusing  the  true  and  ancient  name 
and  trade  of  broker.     In  sect.  3.  they  are  styled  coun- 
terfeit brokers  and  pawn-takers  upon  money,  &a   They 
are  not  again  mentioned  in  any  other  statute  before  the 
5  G.  2.  5.  SO.  passed.     In  the  30  G.  2.  c.  24.  5. 4.,  they 
are  described  as  persons  who  take  goods  by  way  of 
pawn.     In  the  25  G.  S.  c.  48.  they  are,  for  the  first  time, 
called  pawnbrokers  by  the  legislature.     At  all  events, 
the  plaintiff  had  ceased  to  carry  on  the  business  of  a 
pawnbrokeriat  the  time  when  the  petitioning  creditor's 
debt  accrued.  The  SO  G.  2.  c.  24.  describes  pawnbrokers 
to  be  persons  taking  goods  by  way  of  pawn,  pledge,  and  . 
exchange.     Now,  the  plaintiff  had  ceased  to  take  goods 
by  way  of  pledge  long  before  the  petitioning  creditor's 
debt  accrued.  He,  indeed,  sold  the  unredeemed  pledges. 
That  was  not  any  necessary  part  of  his  business  of  a 
pawnbroker  described  in  the  statute;  it  only  became 
necessary  in  consequence  of  the  pawners  not  redeeming 

the 
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the  goods  pledged  within  the  time  prescribed  by  law.        1821. 

At  all  erents.  this  was  only  one  part  of  the  business  be-     _  — 

*'  '  Rawumsov 

kniging  to  a  pawnbroker.  ogainMt 

Parke^  contra.     A  pawnbroker  is  a  person  subject  to 
the  bankrupt  laws,  and  falls  within  the  meaning  of  the 
word  broker  in  the  5  G.  2.  c.  80.  s.  39.     Lord  Hard^ 
ydckt^  within  five  years  after  the  passing  of  that  statute, 
staled  that  he  was  clearly  of  opinion,  that  **  a  pawn- 
broker was  within  the  several  statutes  concerning  bank- 
mpts,  and  especially  within  the  general  words  of  the 
5  G.  2.,  and  that,  although  pawnbrokers  are  not  ex- 
pressly nsmed,  yet   the   general  word  brokers  is    the 
genus,  snd  all  other  kinds  of  brokerage,  the  species." 
m^tmore  ▼.  MoUoy,  {a)     It  seems  therefore,  that,  at  the 
time  of  passing  the  act,  a  pawnbroker  was  considered  as 
a  species  of  broker.     He  seems,  indeed,  to  be  a  person 
contemplated  by  the  very  first  statute  made  against  bank- 
rupts, the  34  and  35  Hen.  S.  c.  4.     For  a  pawnbroker 
is  "  a  person  obtaining  into  his  hands  great  substance  of 
odier  men's  goods."     The  stat.  of  the  5  G.  2.  did  not 
oontemplate  such  persons  only ;  for  a  broker,  (one  of  the 
persmis  expressly  named,)  is  very  rarely  entrusted  with 
the  possession  of  the  goods  of  the  persons  for  whom  he 
makes  bargains.      Assuming  therefore,  that  a  pawn- 
Ivoker  is  a  subject  of  the  bankrupt  laws,  the  present 
plaintiff  continued  to  carry  on  that  business  at  the  time 
when  the  petitioning  creditor's  debt  accrued.     The  pro- 
fits of  the   business  (if  fairly  conducted)  are  derived 
wholly  fi'om  the  increased  rate  of  interest  which  pawn- 
hroken  are  allowed  to  take  on  the  money  they  advance     ' 
npoQ  goods.     Xb^y  ^^  authorized  to  sell  the  goods 

(o)  1  M^nif  aoe. 

pledged 
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1821«        pkdged  at  the  eq^iration  of  one  year,  provided  they 
are  not  redeen^d  within  that  time.     In  that  case,  unless 
thejr  fell  the  goods,  ther  could  not  derive  any  profits 
whatever  from  their  business,  because  they  would  not 
reodve  that  interest  which  the  law  allows  tbem  as  thdr 
only  profiL    Indeed,  if  the  plaintiff  ceased  to  carry  on 
the  business  of  a  pawnbroker   when  he   discontinued 
taking  in  goods  on  pledge^  the  conseqaence  would  be^ 
that  he  would  have  been  goQty  of  nsuiy,  by  taking  that 
rate  of  interest  which  the  law  allows  a  pawnbrdcer  alone 
to  receive.     The  plaintiff  in  this  case,  at  the  time  when 
the  petitioning  creditor's  debt  accrued,  was  still  selliog 
the  unredeemed  pledges,  and  receiving  the  increased 
interest  on  account  of  the  money  he  had  advanced;  he 
therefore  continued  to  carry  on  the  business  of  a  pawn- 
broker.    This  very  case  was,  on  a  former  occasion, 
argued  fully  before  the  Judges  (a)  of  the  Court  of  Com- 
mon Pleas  at  Ijancaster^  and  they,  after  great  ccmsider- 
ation,  gave  judgment  for  the  defendants. 

Abbott  C.  J.     I  am  of  opinion,  that  a  pawnbroker 
is  a  broker  within  the  meaning  of  the  stat.  5  G.  2.  c,  SO. 
The  39th   section  of  that  act  recites,  <^  that  persons 
dealing  as  bankers,  brokers,  and  factors,  are  frequently 
entrusted  with  great  sums  of  money,  and  with  goods  and 
effects  of  very  great  value  belonging  to  other  personfi^" 
and  then  enacts,   "  that  such   bankers,   brokers,  and 
factors,  shall  be  subject  to  this  and  other  statutes  made 
concerning  bankrupts."     Now,  a  pawnbroker  certainly 
is  a  person  contemplated  in  the  preamble.     For  in  the 
course  of  his  trade,  he  is  pierhaps  more  frequently  than 
other  persons,  entrusted  with  goods  and  effects  of  value 

(a)  r<wtfP,  snd^Ki^J. 

belong* 
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bdoDgiiig  to  others.     He  comes  also  within  the  general         18fil« 
of  broker.      The  opinion  of  Lord  HardwicJke     jj^liilii^ 
this  sutged  is  entitled  to  great  weight ;  but  even       agauui 
vithoat  .the  aid  of  hb  authority,  I  should  have  enter- 
tained DO  doabt,  that  a  pawnbroker  is  within  the  spirit 
and  words  of  the  act.     The  next  question  is,  did  the 
hukropt  oontinoe  to  carry  on  the  trade  of  a  pawn* 
broker,  at  the  time  when  the  petitioning  creditor's  debt 
locmed?    Now,  the  trade  of  a  pawnbroker  consists  of 
two  paiti :  first,  that  of  receiving  pledges  of  others,  and 
seoondljr,  diat  of  sdling  those  pledges.     In  this  case,  he 
had  ceased  to  take  in  pledges,  but  he  continued  to  sell 
them,  sufagect  to  the  conditions  imposed  by  law.    One 
of  those  oooditk»8  was,  that  he  was  to  account  for  the 
cfwerptoB  to  the  owner  of  the  goods;  the  party  pledging, 
hani^  a  right  to  redeem  within  a  certain  tim^  on 
paying  a  rate  of  interest  much  exceeding  5  per  cent,  per 
ammnu    Now,  it  would  be  unlawful  for  the  plaintiff  to 
take  that  rate  of  interest,  except  in  his  character  of 
pawnbroker.     As  lon^  therefore^  as  the  pawners  of  the 
goods  had  a  right  to  redeem,  the  plaintiff  was  clearly 
csnyiog  <m  the  business  of  a  pawnbroker,  and  eveU' 
vkoi  be  sold  the  goods,  he  was  bound  to  account  to  the 
ovacr  fi>r  the  overplus,  and  therefore^  as  long  as  he 
eoetinoed  to  sell  the  forfeited  pledges,  he  sold  as  a 
(Kvnivoker.     He  therefore  continued  to  carry  on  the 
boiiness  of  a  pawnbroker  at  the  time  when  the  com- 
iBwon  issued.     In  this  case,  I  am  therefore  clearly  of 
fipmon,  that  a  pawnbroker  is  a  broker  within  the  mean- 
11^  of  the  scat.  5  G.2.  r.  80.  s.  39.,  and  that  the  present 
phintifrfontixiiied  to  carry  on  the  business  of  a  pawn- 
Mer  at  the   time  when  the  debt  of  the  petitioning 
Vfli,  V.  ^  creditor 
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1821*       creditor  accrued.     The  judgment  therefore  must  be  fo 
the  defendants. 


Bawumsok 
tigoinst 

PxfftSOH. 


Baylsy  J.     I  am  clearly  of  opiniouy  thut  a  pawn- 
broker is  ^  broker  within  the  meaning  of  the  $  (7.  2. 
c.  SO.  s.  39.     I  think  that  he  must  have  beea  so  con- 
sidered at  the  time  of  passing  that  act.     For  Ijord  Hard- 
XDtcke,  within  a  very  few  years  afterwardst  cpnsidered  n 
pawnbroker  to  be  a  person  clearly  within  the  meaning 
of  the  act.     He  is  certainly  lyithin  the  misdiief  intended 
to  be  remedied.     For  in  the  course  of  his  business  he 
is  entrusted  with  e£^ts  of  yi^ue,  for  which  be  is  ao- 
ooontahle  to  noany  different  persons.    From  the  yery 
nature  of  his  business,  ther^ore,  he  would  be  liable  to 
a  great  mfmy  suits,  the  exp^^se  of  which   might  he. 
ruinous  to  his  estate^  and.  detrimeptal  to  those  who  sue 
him.     Now  one  of  the  great  objects  of  the  ba^ikrupt 
laws  ifi^  to  distribute  the  property  pf  the  bankrupt  rate- 
ably  among  the  creditors,   without  driving  ei^ch  in- 
dividual to  the  necessity  of  bringing  an  action.     A 
pawnbroker,  therefore,  comes  within  that  very  descrip- 
tion of  persons  whom  the  legislature  intended  to  be 
subject  to  the  bankrupt  laws.     This  case  was  formerly 
discussed  before  the  Judges  of  the  Court  of  Common 
Pleas  tit  Lancaster  i  and  without  attaching  any  degree  of 
weight  to  the  opinion   of  one  of  the  Judges  who  con- 
curred in  the  former  decision,  I  may  s^}*,  that,  upon 
that  occasion,  the  parties  had  the  benefit  of  the  judg- 
ment, experience,  and  learning  of  Mr.  Baron  Wood,  who, 
after  great  and  careful  consideration,  gave  his  deliberate 
opinion,  that  it  was  a  case  witliin  the  words  and  the 
spirit  of  the  statute  5  G.  2.  c.  SO.  s.  39.    On  the  other 

point 
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pm  I  oumot  entertain  any  doubt.    Part  of  the  hmU 

nessottbe  pawnbroker  is  to  take  in  pledges^  and  hoid 

than  io  hia  bands,  charging  a  higher  rate  of  interest 

br  the  money  he  advances  than  the  law  in  other  cades 

aflowf ;  the  other  part  of  his  bnsineks  is  to  sell  thfe 

pledge%,  on  the  joint  account  of  himself  and  the  person 

bf  whom  die  goods  were  pawned.    As  long  therefore 

as  he  oonlioues  to  sell^  hb  sells   in  the  character  of 

psvnbrokefy  and  continues  to  be  accountable  to  the 

peopriet<Mrs  for  the  value  of  the  gobds.      If,  indeed, 

we  were  to  holdi  that  he  ceased  to  carry  on  the  trade 

of  a  pawnbroker,  when  he  oeated  to  take  in  goods 

^V^  P^^^'fl^    ^  consequence  would  be^    that  any 

pswiihrokcri  as  soon  as  he  got  a  laige  quantity  of 

goods  into  hh  poeseasion,  might  discontinue  taking  in 

my  niQie^  and  afterwards  commit  iln   act  of  bank- 

na/tef  without  being  subject  to  the  bankrupt  laws. 

For  these  reasons  I  am  clearly  of  opinion,  that  a  pawn- 

broktf  is  both  within  the  spirit  and  words  of  the  statute^ 

and  that  this  plaintiff  tontinued  to  carry  on  the  business 

of  a  patmbroker  at  die  time  when  the  petitioning  oredi- 

tor'i  debt  accrued. 

HoLBOYD  J.  I  am  also  of  opinion  that  a  pawn- 
bieker  is  a  person  sul]ject  to  the  bankrdpt  lawa.  Lord 
BmriwkU%  qpinion,  in  Highmore  v.  McUqifj  having 
bea  ddiveied  within  a  very  few  years  after  the  stat. 
5G.2.  c.  30:,  raises  a  strong  inference  tl^at,  at  that 
tiai^  pawnbrokers  were  omaidered  as  a  species  of 
broken;  and  that  thoy,  therefore,  came  within  the  8ta-« 
tata  The  39th  section  of  the  atal.  5  G.  2.  c.  SO.  is  not 
ows^  an  fnpr^'"g  daose;  but,  after  reciting  ^*thal 
pcHKW  dttJing  At  bfldikerg^  broken,  and  fiM^tors^  m 

K  8  fre< 
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.1881.       frequently  entrusted  with  great  sums    of  money,    and 
~"^       with  goods  belonging  to  other  persons,"    declarers  the 
^mat       persons  coming  within  that  description  to  be  subject  to 
that  and   the   other  statutes  made  concerning  bank- 
ruptcy. '  Lord  Hardwicke^s  opinion  being,   that  pawn- 
brokers arc  a  class,  of  brokers,  and  it  appearing  by  the 
39th  section  of  the  statute,  that  brokers  are  within  the 
provisions  of  the  prior  bankrupt  laws,  I   think  that  a 
pawnbroker  is  clearly  within  the  intent  of  that  statute. 
That  being  so,  then  the  question  is,  whether  he  con- 
tinued to  deal  as  a  pawnbroker  at  the  time  when  the 
petitioning  creditor's  debt  accrued.     I  think  that  he  did 
continue  to  deal  as  a  pawnbroker,  although  he  did  not 
continue  to  deal  as  such  in  all  the  departments  of  that 
trade;  he  continued,  however,  to  sell  the  pledges,  which 
he  was  entitled  to  keep  for  a  particular  purpose,  viz.  that 
of  selling  the  same,  and  thereby  to   derive  a  greater 
benefit  from  the  increased  interest,  by  reason  of  his  being 
a  pawnbroker,  than  he  otherwise  could  by  law  do.     I 
think  that,  by  continuing  to  sell  these  goods  with  a 
view  to  these  advantages,  he  continued  to  trade  as  a 
pawnbroker.     For  these  reasons,*  I  am  of  opinion  that 
there  must  be  judgment  for  the  defendants. 

B&ST  J.  I  am  of  the  same  opinion.  Although  the 
the  statute  1  Jac.  I.  c.  21.  speaks  in  contemptuous  terms 
of  those  persons  who  carry  on  the  business  of  pawn- 
brokers, yet  it  afterwards  calls  them  brokers;  for  in 
the  5th  section,  it  is  enacted,  '*  that  no  sale,  exchange, 
pawn,  mortgage  of  any  jewel,  pledge,  &c  to  any  broker 
or  brokers,  or  pawntakers,"  &c ;  and  in  the  7th  section 
brokers  or  pawntakers  are  mentioned.  We  have, 
therefore,  the  authority  of  the  l^gblature  as  early  as  the 

reign 
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toffk  dt  James  the  First,  to  say,  that  this  description  of        1821. 
persons  were  called  brokers;  and  if  they  are  brokers,      jJ^IIiilljr 
and  in  the  coarse  of  their  business  have  other  men's        ngmnai 

FsABfOK« 

goods  cDtrusted  to  their  care,  they  come  within  the 
words  of  the  5  G.  2.  c.  SO.  s,  3<>.  I  am,  therefore^  clearly 
of  opinion,  that  the  plaintiff  is  a  person  subject  to  the 
bankrupt  laws;  and  I  am  also  of  opinion,  that  he  con- 
tbned  to  deal  as  a  pawnbroker  as  long  as  he  did  any 
one  act  which  fell  within  the  range  of  the  business  of  a 
pawnbroker.    Now,  it  is  part  of  the  business  of  a  pawn- 
broker to  sell  the  property  pledged,  if  unredeemed,  and 
out  of  the  proceeds  to  pay  himself  the  amount  of  the 
soms  be  has  advanced,  and  to  account  for  the  residue  to 
the  person  to  whom  it  belongs.    During  the  time  he  is 
acdog  in  the  character  of  a  pawnbroker,  all  the  legal    ^ 
Kibiliries  belonging  to  that  character  attach  to  him.     I 
diink,  therelbr^  that  the  plaintiff  was  a  brewer  within 
the  meaning  of  the  stat.  5  G.  2.   c.  SO.   5.  S9.,   and 
tiiat  he  continued  to  carry  on  the  business  of  a  pawn- 
broker  at  the  time  when  the  petitioning  creditor's  debt 
■ocrned. 

Judgment  for  the  Defendants. 


K  8 
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Thundi^,  Kkowles  ogoifist  HoRSFALL  and  Others. 

Hovember  ItU 

^.,B  spirit  mer-  ''l^ROVER  for  seventeen  pieces  of  brandy.     Flea,  not 
m  wine  roer-  guilty.     At  the  trial,  before  Bayley  J.,  at  the  Lan- 

caduofbnuidy,  coster  Summer  assizes,  1819,  a  verdict  was  found  for  the 
lU^etiirJrf*'  plaintiff,  subject  to  the  opinion  of  this  Court,  on  the 
t:::^^.:^     following  case. 

SSm'irAe  "^^  plaintiff  was  a  wine  merchant,  at  Lzverpdol^  and 

yanitsofarq^u-  the  defendants  were  the  assignees  of  one  TK  Dixon^  of 

ur  warehouse-  " 

keeper.   It  was  Lvoerpool^  wine  and  Spirit  merchant,  who  had  been  duly 

agreed  between 

the  parties,  that  declared  a  bankrupt,  upon  an  act  of  bimKniptcy  corn- 
should  remain  mitted  the  1 7th  Aprtt^  1819.  Dixon  boaght  and  im^ttei 
wereunt^the  ^^  brandies  in  question,  being  part  of  a  much  larger 
vendee  could     qoanHtv  from  Franeey  several  months  befi>re  hw  bank- 

Gonveniendy       v*  -^  ' 

remoTc  Uiem.     roptcv,  and  uDon  their  arrival,  he  entered  them  hi  hb 

Immediately;  tr    j^  f  9 

after  the  sale,     name  m  the  books  of  the  Custom-house  and  Excise* 

the  vendee 

marked  the  se-  offlce  at  Liverpoolj  and  be  afterwards  bonded  them  in 
with  his  initials.  ^^^  name.  The  brandies,  at  the  time  of  the  action,  strH 
rioiutr^  remained  bonded  and  entered  in  his  name  there.  There 
inTon'themne  ^^*  "®  evidence  of  any  express  notice  having  been 
*b«  ^h***'  ih  P^^^  ^y  ''^®  plaintiff  to  the  excise^  of  the  purchase,  and 
parties  resided    the  duties  thereon  were  unpaid.     The  warehouses  in 

that  this  sale  had 

taken  place,  which  bonded  goods  are  deposited  at  Liverpool^  lie  in 
of  such  sale  different  parts  of  the  town,  and  the  bonded  goods  de- 
to  the  wm^  posited  therein  on  importation  are  placed  under  thre# 

hous%>keeper, 

with  whom  some  of  Uie'  casks  were  deposited,  ji.  having  become  bankrupt  while  tlie 
brandies  remained  where  they  were  originally  deposited,  it  was  held,  that  Uie  whole  of  ihem 
passed  to  his  assignees,  ay  goods  in  his  possession,  order,  and  disposition,  by  the  consent 
and  permission  of  the  true  owner,  witliin  the  u'l  Jac  1.  c  19.  i.  1 1. 

locks, 
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loekS}  one  of  the  customs,  one  of  the  excise,  and  one  of 
^  owner  or  Occupier  of  the  warehouse ;  atid  in  casea 
wbere  the  importer  has   no  bonded  Warehouse  of  his 
own,  or  not  sufficient  roohi  in  it,  it  is  the  usual  course 
of  trade  at  Liverpool  to  dl^poait  them  iu  the  bofnded 
varehooae  of  some  other  person  on  payment  df  rent. 
The  braddite  imported  by  Dixon  were  deposited  paVt 
ia  Tauks  occupied  by  him,  at  annual  rents,  knd  the 
feddoe  ia  two  bonded  vaults  of  onti  Ledson^  a  regular 
watehomekeeper  iil  Liverpool.    It  was  tiotoriotts  at 
Lherpadi  that  D(xt^  had  feflt^  warehouses,  and  that 
rafeen  of  warehoases  ofted  take  in  other  persons*  goodsi 
M  these  tadttfe  wcrre  undcf  the  locks  befbre  mentioned^ 
but  the  mercfaants'  keys  of  the  two  faults  occupied  by 
IKiMi  wwe  kept  by  him  as  occupier  of  such  vaiilta^ 
anifl  Ae  tiaae  of  his  banltroptcyy  and  are  how  in  the 
n^tt/if  i€  bis  M8ignees4    la  February  and  Marek^  1819^' 
Bism  soU  to  the  plaintiff  32  pieces  of  brandies  lying 
in  Ike  vaolts  rented  by  him»  and  seventeen  in  Ledsonf^ 
At  tkatmie  of  aaeh  sale,  it  was  agi-eed^  that  the  brandies 
I  lemain  in  the  seteral  warehouses  in  which  they 
^  then  deposited  rent  free^  until  it  suited  the  conve^ 
of  the  plaintiff  to  remove  them^     Upoli  each 
Mie,  Dufon  delivered  to  the  plaintiff  samples  oF  the  re^ 
ipsctive  brandies,  the  same  being  part  of  the  bulk,  and 
irgalar  inmccs  were  made  out  by  Dixd^i  and  delivered 
to  tke  plaintifl^  and  the  latter  paid  Dixon^  before  his 
biabttptcy,  fbr  all  the  brandies,  according  to  such  in^* 
mioei.  It  was  well  known  in  Liverpool^  that  Dixon  had 
inported  the  brandy,  and  that  it  was  in  the  abovo-men-> 
tisDcd  warehouses;  and  it  was  notorious,  that  he  had 
leottd  the  warehoases,  and  it  was  notorious,  in  the  wine 
in^  that  tkiese  sales  had  been  made  to  Knowles.    Im« 
K  4  mediately 


HOKBTAXA. 
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1821.       mediately  after  each  sale,  the  plaindfF  caus;ed  the  letter 
^— «       K»  to  be  marked  in  chalk  on  each  of  the  casks,  by  his 
0^^        warehouseman,  according  to  his  usual  custom,  in  all 
purchases  made  by  him,  which  mark  remained  visible  on 
the  casks,  until  after  the  time  of  l)ixon*e  bankruptcy. 
The  plaintiff  afterwards,  and  ^fore  the  bankruptcy  of 
Dixon^  resampled  all  the  brandies  he  had  purchased  of 
him.     The  resampling  cannot  take  places  exoqpt  in  the 
presence  of  an  officer  of  the  excise,  to  whom  the  old 
samples,  or  a  quantity  equal  to  that  of  the  new  sample^ 
is  delivered  up,  and  by  him  put  back  into  the  bulk,  and 
he  then  draws  out  new  samples,  and  delivers  them  to 
the  person  applying ;  it  is  not  necessary  for  the  persons 
applying  to  take  the  old  sample  bottles;     No  entry  is 
made  in  any  book  of  the  name  of  the  person  taking 
fresh  samples.     The  authority  upon  which  the  officer  of 
the  excise  resampled  the  brandies  was  an  order  signed 
by  the  plaintiff,  but  without  any  authority  from  Diam, 
The  order  for  resampling  is  filed,  but  the  public  have 
no  access  to  the  file,  nor  would  the  fact  of  resampling 
have  prevented  Dixonj  or  any  subsequent  purchaser 
^  from  him,  removing  the  brandies,  as,  if  he  had  paid 
the  duty,  the  excise  would  have  delivered  them  to  bim. 
Brandies  are  always  entered  in  the  importer's  name^  and 
no  change  of  entry  is  allowed.    The  plaintifi^  before 
Dtron's  bankruptcy,  resold  26  pieces  of  the  brandies, 
part  of  which  were  in  each  of  the  vaults  above  men- 
tioned,  and  which  were  delivered   to   the    respective 
purchasers  upon  such  resale;  but  the  orders  for  the 
delivery  of  such  of  the  brandies,  so  resold  by  the  plain- 
tiff, as  were  in  Ledson's  vaults,  were  drawn  up  by  the 
plainti£^  and  signed  by  Dixon,  addressed  to  Ledsofh  ^^ 
delivery  of  such  a  quantity  specifically  as  was  men- 
tioned 
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doaed  in  each  of  those  orders;  and  such  of  them  as        1821. 

vcre  Ijioft  in  Disofis  vaults,  were  delivered  by  him  to       ' 

the  leferal  parchasersy  on  application  by  the  plaintiff  to        ogauut 

I}0lb4PA]«L> 

Dison^  without  any  order.     At  the  time  of  Dixori% 
hukrapbejy  eighteoi  pieces  of  the  brandies  remained 
andiyoacd   o^  whereof  seven  were  Ijdng   in  LedMfC% 
vaults,  and  eleven  in  the  vaults  rented  by  Dixon;  but 
die  plaintiff  subsequently  procured  the  delivery  of  one  of 
those  in  Leison*%  vaults,  upon    an  indemnity.    The 
brandies  deposited  in  Ledscf/^  vaults  were  entered  by 
bim  in  his  book,  and  still  remain  in  the  name  o^  Dixon  s 
and  it  is  costomaiy  to  produce  a  written  order,  signed 
bj  the  person   in  whose  name  the  brandies   stud, 
befinne  any  person  can  obtain  their  dehveiy,  and  no  such 
Older  iPBs  obtained  by  the  plaintiff  as  to  the  brandies 
n  questioD.    At  the  time  of  the  bankruptcy,  the  plain- 
x£  codd  not  have  got  the  brandy  at  Ledsofif%  with- 
out an  order  from  the  bankrupt ;  and  any  other  person  to 
whom  the  bankrupt  had  given  an  order  would  have  gotten 
it,  sod  the  bankrupt  might  have  delivered  the  brandies  in 
kis  ovn  vaults  to  any  one  he  had  pleased.     It  is  the 
fiooitant  custom  at  Liverpool^  not  to  rebond  goods  on 
SDj  intermediate  change  of  ownership,  nor  to  remove 
tbeo  out  isi  the  bond  warehouses  in  which  they  were 
fifit  deposited,  until  such  removal  becomes  necessary, 
bt  the  purpose  of  consumption  or  exportation ;  but  the 
bond  remains  with  the,  excise,  in  the  name  of  the  first 
importer,  till  it  is  cancelled,  on  the  payment  of  the  du- 
ties by  the  proprietor  who  removes  the  goods  out  of 
bond    The  brandies  in  question  were  r^;ularly  de- 
loanded  by  the  plaintiff  before  the  action,  and  refused 
to  be  delivered  up  by  the  defendants. 

Tinddl^ 


ISfl  CASES  IN  MICHAELMAS  TERM 

1821.  Tinddl.    These  casks  of  brandy  were  not  in  the  pos^ 

'        session,  order,  and  disposition  of  the  bankr-upt,  at   the 
ngcdnti        time  of  the  bankruptcy, .  i^ithin  the   meaning    of  the 
OBOALL.     21  Jac.  1.  c.  Id.  s.  11.,  for  immediktely  after  each  siile 
to   the  plaintiiF,   the  lattei^  had  a  mark,  denoting  the 
trahsier  of  the  property  to  hrm,  aiB)ted  upon  the  casks, 
and  tlmt  distingnished  these  brandies  from  others  be- 
Idhging  to  Dixon.    In  Thuekthwaite  w  Cotk  (a),  thfe  hops 
remained  tindi^fingdished  from  the  rest  of   the  mer- 
chants stock.     Besides,  it#as  hotorioas  to  at!   those 
carryihg  dn  the  ifiitne  trade  at  Liverpool^  that  sueh  trans- 
fer of  property  had  taken  ^l^t^e;  they  Were  th^  persons 
md!(t  likely  to  have  dealitlgs  with  the  t»nkftipt,   and, 
therefore,  he  was  not  likely  tcf  atquire  that  ffils^  credit 
by  the  possessidn  cff  the  ^dds  which  the  statote  was  in- 
tetided  b  pretent.     It  was  notorious,  also,-  at  Livtrpool^ 
that  satei  take  place  whilst  the  goods  are  bohd^ ;  ^nd 
it  was  the  custom  kt  lAverpodj  not  to  rebond  or  remore 
goods  out  of   the  warehouse,   upoh    an   intermediate 
change  of  property,  until  sttch  removal  becomes  neces- 
sary, for  immediate  consumption  or  exportation.     A 
purchaser,  who  must  be  taken  to  be  a>vare  of  such  a 
custom,  bad  no  right  to  assume,  from  the  fact  of  the 
\     goods  having  continued  in  the  possession  of  the  bankrupt, 
that  the  property  had  not  been  changed.     In  Flinn  v. 
Mattketvs  (&),  the  bankrupt,  on  the  8th  of  J^y,  had  sold 
a  certain  quantity  of  tar,  then  lying  on  the  quay  at  Li- 
verpool,  which  tar  was  to  be  shipped  to  Ireland,  and  it 
was  agreed  that  the  tar  should  be  lodged  in  a  ware- 
'  house,    until   the  vendee  should  have  an  opporturtity 
of  shipping  it  off.     The  bankrupt  placetl  the  tar  in  a 
cellar  of  his  own,  and  became  bankrupt  in  the  beginning 
of  August,    hord  Hardwicke  was  of  opinion^  that  this 

(a)  3  Tmint,  487.  (6J  1  AtkynSf  185. 

WftS 


ur  taz  Skoobd  Ycar  of  GEORGE  IV.  199 


moot  a  case  within  the  statute,  for  it  was  mtrcly  a        1821» 

iBBpocarj  custody,  because  the  vendee  had  not  an  op*       ' 

portonity  (rf'seUiag  it,  by  shipping  it  o£f  immediately  to        agaUut 

Inkmd^    Thai  case  is  ao  authority  in  point,  for  here, 

tbe  Iisakrupt  had  only  a  temporary  custody  of  the  goods, 

fix.,  until  the  plaintiff  had  an  opportunity  of  selling 

them ;  and  tk  period  that  ehipsed  in  this  case  between 

dtt  sale  to  tiie  vendee  and  the  bankruptcy  of  the  von- 

dof ,  does  oca  mudi  exceed  tbe  time  that  elapsed  betw^Kii 

thaw  c«SBts  in  Ham  ¥#  MaHhetn. 

Flarkt^  contra)  was  stopped  by  the  €k>Qrt« 

Anon  C.  Ji    I  am  dearly  of  opinion  that  all  these 
bnuidiss  wen^  at  the  time  of  the  bankituptcy  of  Dixvitj  ' 

io  hh  pocKssion,  order,  and  diiposttion,  by  the  coiiseiit  < 
sad  pennisdon  of  the  true  owner,  within  the  meaning 
fifths  lil  Jac.  1.  €.  1ft.  &  il.  It  appears,  upon  the 
iMts  Ustad,  that  s6me  of  tbe  casks  remained  in  tbe 
VHdisrf  Decob,  the  original  sdler,  and  that  tbe  others 
were  in  the  yaslta  of  Lcdton^  a  warehousa*keeper.  As 
to  the  latter  parcel,  if  the  plaintiff  had  gi^^n  uptime  of 
the  ide  to  the  warehoo^c-keeper^  the  latter  would  ndt 
thcB  have  betD  justified  in  delivering  them  to  any  other 
ofder  than  that  of  the  plainti£^  but  not  having  received 
aqr  soch  notioe^  tbe  warehousc-Jceepier  Would  have  been 
jiatified  in  ddivering  them  to  the  order  of  Dixon^  wt)o 
Wd  placed  them  there.  It  is  clear,  therefore,  that  that 
fiicel  of  goods  remained  after  the  sale,  subject  to  tbe 
Older  and  disposition  of  the  bankrupts  With  respect 
ts  the  brandies  which  remained  in  bis  own  vaults,  tlte 
(iia  is  much  stronger;  bec^iude,  as  to  them,  Diaan 
<>Bited  in  himaQlf  the  character   of  warehouse-keeper 

and 
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1821.        and  that  of  merchant  or  dealer  in  the  comnKxli^'.  An 
"""^       person  who  went  for  the  purpose  of  purchasing  thes 
agahui        brandies,  could  not  know  that  Dixon  did   not  oontlnu 
the  owner.     He  had  the  corporeal  power  over  them 
The  letter  K.  marked  on  the  casks  might  speak  a  lan- 
guage, to  a  certain  class  of  persons,  intelligible;  but  tc 
others  who  might  be  induced  to  become  the  creditors  oi 
Dixofij  in  the  belief  that  the  brandies  bdonged  to  him, 
it  would  be  wholly  unintelligible.     If  any  p^-son  of  the 
latter  description  had  purchased  them  of  the  bankrupt,  I 
have  no  doubt  that  he  would  have  had  a  good  title  to  tbem^ 
as  agunst  the  plaintiff;  for  the  real  owner  ought  d€^  Co 
have  left  the  goods,  after  the  purcliase,  in  the  hands  of 
Dixorif  and  suffered  him  to  treat  them  as  his  own.    For 
these  reasons,  I  am  of  opinion,  that  there  must  be 
judgment  for  the  defisndants. 

Batlet  J.    This  is  a  very  dear  case.    Some  c€  the 
casks  were  in  the  vaults  oi  Ledson^  and  olhers  in  vaults 
rented  by  Dison,     As  to  the  former  parcel,  it  appears 
that  Ltison  would  not  deliver  them  to  the  order  of  any 
other  person  than  that  of  the  bankrupt    Those  goods, 
therefore,  were  clearly  in  the  possession,  order,  and  dis- 
position of  the  bankrupt.    It  was  necessary,  that  some- 
thing should  be  dcme  to  make  the  change  of  property 
notorious  to  the  public  at  large,  or  at  least  to  those 
persons  who  were  likely  to  trust  the  bankrupt,  upon  the 
fiiith  of  his  having  the  property  in  these  goods.    It  is 
not  sufficient,  that  it  should  be  known  only  to  persons 
in  the  same  trade.     Now,  as  to  the  brandy  which  re- 
mained with  Ledsonj  there  was  nothing  done  to  make 
the  change  of  proper^  notorious.    The  other  parcel  of 
brandy  remained  in  Diron^s  own  vaults,  so  that  if  any 

perBOO 
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ptrstm  who  was  not  in  the  wiDe  trade  at  Liverpool^  bad        182]. 
gooe  to  Dijam  to  purchase  it,  he  would  have  had  the       -. 
power  of  selling  and  delivering  it  to  such  person.     Now,        against 
vhen  the  original  proprietor  of  goods  continues  to  have 
the  power  of  sale  and  delivery,  he  has  the  property  in 
his  pocGession,  order,  and  disposition,  within  the  meaning 
of  the  statate. 

BsstJ.      This   case  comes  directly  within  all  the 

words  of  the  statute,  for  here  the  bankrupt  had  the 

poeession,  order,  and  disposition  of  the  brandies,  with 

the  consent  of  the  true  owners.     According  to  the  facts 

stated,  the  goods  would  not  have  been  delivered  to  any 

other  order  than  his ;  he  therefore  had  the  power  of 

sde  aod  delfVery,  and  that  brings  the  case  within  the 

Hfy  words  of  the  act  of  parliament     The  case  of  Flinn 

?•  JUottfeiBf  (a)  is  distinguishable  from  the  present,  be- 

caofie  the  goods  there  were  to  be  left  in  possession  of 

die  hanknipt  only  till  they  could  be  conveniently  shipt 

In  this  case^  the  brandies  were  to  remain  in  the  bank- 

nqjt's  waidiouse  till  the  plaintiff  could  sell  them,  and 

they  had  in  fiu:t  continued  there  for  a  considerable 

time*    It  is  not  sufficient  that  the  sale  was  known  to 

pefsoDs  in  the  wine  trade  at  Liverpool.    The  transfer  of 

tbe  property  ought  to  have  been  known  to  all  other 

penoos  who  might,  in  consequence  of  the  bankrupt's 

ooQtiniied  possession  of  it,  have  been  induced  to  give 

lum  credit.    In  tbe  case  of  Thackthwaite  v.  Cock{b)^  it 

w  decided  by  the  Court  of  Common  Pleas,  that  "  a 

Ctttom  that  purchasers  of  hops  from  hop  merchants 

(«}  1  Aikyns^  185.  (6)  5  Taunt.  487. 

should 
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1821. 

Know  Us 

againU 
HOESVAPL. 


shoaid  leave  them  in  the  merchant's  warehouse  for  the 
purpose  of  resale,  upon  rent»  undistinguished  from  the 
merchant's  stock,  was  not  such  a  custom  of  trade  as  would 
prevent  the  hops  from  becoming  the  property  of  the 
merchant's  assignees,  in  ease  of  bankruptcy,  as  being 
in  his  possession,  order,  and  disposition,"      That  case  is 
an  authority  to  shew,  that  the  present   plaintiff  is  not 
entitled  to  recover,   and  consequently  there  must  be 
judgment  for  the  defendant,  (a) 

Judgment  for  the  defendant 


(a)  Mokw^J*  WM 


at€3uBaberk» 


Thunday, 
November  lit. 


Dos  on  the  Deaiise  of  RoBiNSbK  Mgamst 
Allsop; 


^^^^      EJECTMENT  to  recover  certain  premised  in  tlto 

signmeDtsof  parish  of  SaifU  Marjf'-le^Kim^  in  the  county  ^ 

the  lAine  lease 

of  premises  Middlesex.  Plea  general  issue*  The  causa  was  tried 
c^uDty  of  Mid'  before  Mbott  C.  J.  at  the  Westminster  sittii^  afttr 
eMcutJd"i««t  *  Michaelmas  term,  1820,  when  a  verdict  was  found  for 
^^f^l^'^T^  the  plaintiff,  subject  to  a  special  case  upon  tbo  foUowiog 
that^thejje^    f^^     jjj^  demise  was  laid  on  the  2d  day  of  Mardi 

must,  ia  a'court   1813, 
oflaw,  becoQ- 

sidered  as  fnu.  the   premises  in   question  were  demised  by  dioMew 

dulentand  r 

▼Old,  in  conse-  IVoad  to  GeoTge  Sloddarty  since  deceased,  for  a  tertn 
7  jinn,  c.  20.  of  88  years.  This  lease  was  prepa^red  by  the  then 
Uii'^y  daSi-  attorney  of  Stoddart,  and  leR  by  Stoddart  in  his  pqs- 

ing  under  the 
second  assign- 
ment had  full 
knowledge,  when  it  was  executed,  of  the  prior  execution  of  the  first  assignment. 


By  lease  dated  the  30th  day  of  March^  Ui3| 


session.     About  this  time,  the  plaintiff  Bobinsan,  paid 


large 
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bigcsoms  of  money  for»  and  on  accpuut  of  Stoddfirts        IHgl. 
and  by  hu  desire  aJso,  paid  a  sum  of  1 31, 1 4s*  Gd.  fpr,  aqd  ', "" 

obtained  the  possession  of  the  lease  from  th^  attor-      Kobimvok 
Mj  who  had  prepared  it,  and  with  whom  it  bftd  h9^       Aluof. 
left.    Oa  the  29th  October,  1813,  upon  a  settlement  of 
Kcoants  between  Stoddart  and  EobinsoJi^  Sioddart  gave 
to  Bobinson  an  acceptance  for  83/,  5s.,  which  was  then 
due  to  Bobinson,  in   addition  to   the   former  sum  of 
ISi.  14i.  ed.,  and  in   the  month  of  Februatyy   1314, 
Bobiason  further  paid  on  account  of  Stoddart,  101.,  and 
pot  into  an  auctioneer's  hands  the  lease  to  be  sold  b} 
pohlic  auction.    At  the  sale,  no  person  bidding  suffi- 
deatly  Ugh  for  the  premises,  they  were  bought  in,  and 
the  kaae  detiTered  back  to  Robinson.  By  indenture  of  the 
25di  day  of  t%,  X814,  in  consideration  of  190/^  ^od-      y^  !/ A  I  /h 
dartBSsigaed  the  lease  and  premises  to  one  Jeremiifh 
Voore  for  all  his  tern^  therein,  but  the  lease  remained 
in  jBoinuon's  possession-    On  the  4th  day  of  November, 
\^\Sy  Stoddart  was  discharged  from  the  King's  Bench 
pmon,  pursuant  to  an  order  of  the  Court  for  the  relief 
(rf'iasdveot  debtors,  and,  upon  his  discbarge,  by  inden- 
ture bearii^;  date  the  4th  day  of  November,  1815,  as-       ^'^''^^       ^-^"^ 
signed  all  his  estate,  property,  and  effects  in  possession, 
reflDainder  aud  reversion,  to  the  provisional  assignee  of 
the  insolvent  debtors'  court.      This  assignment  was  0 

registered  in  the  register  o$ce^  in  the  county  of  Mid^  ^ 

diesex,  ou  the  7th  day  of  October,  18)8.  In  the  schedule 
of  die  said  insolvent's  estate,  property,  and  effects, 
filed  in  court,  and  which  accompanied  the  assign* 
meat  to  the  provisional  assignee  of  the  court,  the  lessor 
of  the  plaintiff  Robinson,  was  stated  and  returned 
ai  a  creditor^  of  the  insolvent,  apd  the  premises  in 
(jmdoa  were  stated  to  have  been  mortgaged  or  con-  ^ 

v^ed, 
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IWl.        Teyed,  and  then  to  be  in  mortgage  and  conveyed  for 

.  SOL  to  a  Mr.  Bmian  Greenwood^  and  also   to  the  said 

Dok  denu 
RoBiMMN       Jeremiah  Moore.    On  the  19th  day  of  December^  IS  15, 

Allsop.       Moore  put  the  premises  up  to  sale  by  public  auction. 
The  auctioneer  had  not  the  original  lease,  which  was  at 
that  time  in  Bobinson^  possession,  but  Sobiftsofi  knew 
that  he  was  about  to  sell  the  premises,  and  desired  the 
auctioneer,  if  they  went  for  a  certain  price,  to  buy  them 
in  for  him.     The  premises,  however,  exceeded  Robtn-^ 
son*s  price,  and  they  were  finally  bought  by  one  FFilliam 
Barton^  and  the  auctioneer  sometime  afterwards  told 
Barton^  that  i^Bjobinson  was  paid  302.  he  would  give  op 
the  lease,  but  Barton  refused.     On  the  31st  day  of  Jii{/, 
1817,  the  plainti£^  Bobinsan^  as  one  of  the  creditors  of 
Stoddart^  took  an  assignment  from  the  provisional  as- 
signee of  Stoddartj  of  all  the  insolvent's   estate  and 
effects,  and  the  7th  October,  1818,  registered  the  origi- 
nal lease  of  the  30th  day  of  March,  ISIS,  and  also,  at 
the  same  time,  registered  the  assignment  to  the  pro- 
visional, assignee,  and   the  assignment  from   the  pro* 
visional  assignee  to  him,  dated  the  31st  of  Jidy,  1817, 
and  brought  an  ejectment  against  the  then  tenant  in 
possession,   in  Michaelmas  term,   1819,  but  was  non- 
suited by  reason  of  his  not  being  able  to  prove  the  dis- 
charge of  Stoddart  under  the  insolvent  debtors'  act  by 
the  regular  proof.     On  the  9th  June,  1819,  William 
Barton  assigned  the  premises  to  the  present  defend- 
ant,  George  Alexander  Allsop,   for  the  term  therein, 
and  the  plaintifi^,  Bobinson,  biaought  the  ejectment  against 
the  present  defendant,  who  appeared  as  landlord.    The 
assignments  by  Stoddart  to   Moore  of  the  25th  Jufyf 
isi4>,  and  assignment  from  Moore  to  Barton  of  the 

iSth 


iM  TBB  Second  Year  pw  GEORGE  IV.  145 

IStk  Jkfyf  1816,  were  not  registered  until   the  27th        1821. 


Dob  dem. 
RoBMstm 


Hob^  for  the  plaintifl^  contended,  that. a. subsequent  Alimt. 
fadmsear  for  a  good  consideration,  having  registered 
Ui  dde  fint,  was  to  be  preferred  before  the  prior  pur- 
dHser.  By  lArnie,  e.  20.  &  1.,  all  unregistered  con- 
lejiDoes  are  to  be  adjudged  fraudulent  and  void  against 
snbseqaoit  porchasers  for  valuable  oonsideration.  Tliat 
is  decwe  of  the  case.  As  to  the  knowledge  of  the 
prior  conveya&oe^  it  can  make  no  diffisrence  at  law.  All 
dit  it  csa  do^  is  peibaps  to  entitle  the  defendant  to 
rdicfinecpnty. 

Abnlrn^  antra*  The  olgect  of  the  act  of  parliK* 
iDCDt  was  to  prevent  frauds  by  secret  conveyances. 
'Rist  is  espressed  to  be  its  otgect  in  the  preamble. 
Nosr,  in  die  present  case^  there  is  clearly  no  fraud,  for 
the  fact  of  the  existence  of  the  prior  conveyance  was 
imowB  to  the  subsequent  purchaser.  This,  therefore,  is 
ooC  vidua  the  mischief  intended  to  be  remedied  by  the  act. 
hi  Gbno/T.  KuMU{fi\y  this  was  the  view  taken  by  the 
CouTtoftheact  And  in  JForsI^ v.  Zlmo^to (&),  Lord  ^ 
l£n{fi(cUpnts  the  case  of  the  subsequent  purchaser  with 
tbe  knowledge  of  a  prior  unregistered  conveyance,  as  a 
tnadoknt  act  on  the  part  of  the  former.  He  also  dted 
i^*arv.Z>y«w.(r) 

Abbott  C  J.     A  court  of  kw  is  now  called  upon  for 
^  fint  time^  to  put  a  construction  on  the  words  of  this 

(•)  I  Srr.  S64.  (6)  1  BiiiT  467.  (e)  ZAik.  646. 

VouV.  L  Statute, 


Romitov 
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1831.        itatote^  by  whith  it  is  enacted,  that  evtry  deed  or  ooxi- 
j^^^~^      veyance  that  shall,  after  the  29th  September^  1709,   be 
made  and  executed,  shall  be  adjudged  fraudulent  and 
Toid  against  any  subsequent  purchaser,  or  mortgagee^  for 
Tahiable  tonsideration,  unless  a  neworial  thereof  be 
registered  before  the  registertog  of  the  mepKurial  of  the 
deed  or  conveyance^  under  which  sueh  -subsequent  pur- 
diaser  or  mortgagee  shall  claim*    Now  it  is  impossible^ 
that  plainer  words  oould  be  used,  and  I  thinks  that:, 
sitting  in  a  ceutt  of  law,  we  are  bound  to  give  eifect  to 
them,-  and  that  we  cannot  say,  that  this  deed  is  not 
fraudulent  and  void  within  tl^e  mcpning  of  this  act^ 
because,  possibly  it  may  turn  out  upon  examination, 
thiit  the  defendant  is  entitled  to  some  relief  in  equit^^. 
If  tjbere  be  any  sndi  gfoliod,  a  court  ef  equi^  amy  in- 
terfere^ and  this  ease  shews  clearly  bow  ii|oonveni«i|  it 
would  be,  if  this  court  were  to  enter  into  any  equitable 
considerations.     For  beve^  it  is  dear,  (bat  the  lessor  of 
the  plaintiff  had  at  all  events  a  liw  on  th^  instrument  of 
conveyanca    What  effix^t  that  mlgbt  hav§  on  a  oourt 
of  equity,  I  cannot  say,  but  \  ihililc  it  at  least  is  a  fit 
matter  for  its  oonsidevation*    yfe  l^iwever,  in  a  court 
of  law,  must  give  e£Bsct  to  the  words  of  tb^  act- 

Bayley  J.  I  am  of  tbe  fame  opinion.  Tbe  words 
of  the  statute  are,  that  such  de^s  or  conTfy«i9c^  shall 
be  adjudged  fraudulent  and  void  ugainst  every  subse- 
quent purchaser  for  valuable  consideration.  It  is  to  be 
observed,  that  the  words  <*  bona  fide  purcbuser"  are  not 
used.  I  thmk»  tberefor^  that  we  a^e  bound  in  a  court 
of  law  to  give  effect  to  these  words.  That  seems  to 
have  been  tUe  opinion  of  tbe  Ji^lges  in  th^  cas^s  cited, 
although  they  thought  thc^t  a  court  of  equity  would,  in 

some 
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lOMB,  interfere  to  raiieve  the  parly.     It  1b  io  kid        18f  K 


DflB  d«li. 


iown  by  Lord  Hardmcke^  in  i>  Neve^h  Le  Ikve^  and 
the  words  of  Lord  Mohs/SMj  in  JQ^  ▼.  MoMihigB  {a)^ 
tfe  tbcN^  ^  Equity.  say«,  if  the  party  knew  of  the  Ufi^  Aluof. 
Rgirtered  deed^  hia  isegistered  deed  shatt  not  set  It 
•iid^  because  he  has  that  notice  which  the  act  of  parll^ 
aaent  ioteodsd  he  should  have^"  He  therefer^  pnts  it 
tftsoaieinwhich  equity  would  interfere;  .and  theeie- 
sMMtaiicei  of  this  case  shew  the  propriety  of  our  ad- 
hering to  the  words  of  the  act ;  for  J  am  by  na  means 
cksr  dot  ve  should  not  worlL  great  injustice^  if  we  were 
10  Isolde  iafcfouv  of  the  d^ndant. 

8p8?  J,(i)  Th^  ^pxds  of  tl^ia  statn^i  are  quite  clear, 
i|Dd  10  %  abieDcc^  of  1^  q^  I  should  tbii^k  ibp  plain- 
tiff  cQtitM  tQ  ju4ffPC9\t.  |(ut  \%  s^nA9  to  ine»  that  tbf 
vm^U  Nfve  T.  ^  Jffw^  in  which  lx)rd  Havelwide 
caaiiB^  the  p^r^  under  thes^  ^ircmnstiinceq  as  en* 
tiUto  rdifsf  in  ^u^ty»  is  «a  fmthprity  tp  shew»  tb«t 
St  HwheifBiritbout  dc^fence. 

Jodgmwi  for  the  lessor  of  the  pU4ntiff. 

(«}  CWp.  718.  (6)  BolTWfdh  aUent  al  Chambcn. 


69OPE  2^4  B^^^^^  ^^^^^    |iARJRt90K.  ^^^Sd. 

(Jq  Error,) 

WMT  of  error  from  the  Court  of  Common  Pleas^  When  tn  in- 
ftnt  bdd  him- 

9l  Lancaster.      The  original  action  was  brought  sdfoutaiiii  ^ 

i?  Harrison  against  Goode  and  ^enniouy  as  partners,  to  /.^.,  and  ooiu 

tinuedtoact 
« lad  dU  witbiQ  a  tboit  period  of  hie  coming  qf  aae  ;  but  there  was  no  poof  of  kia  doing 
■7  iHata  patau  aftaytwenty-ona:  HeM,  liai  if  was  hi»duty  to  notify  hia  diaaffirmanca 
«f  ibwtBcnIdy  on  arriving  at  twenty-one ;  ai|d  i«  he  hi|d  naglectadl  tpdo  lo,  that  he  waa 
!«VBMUatopm«pB  who  !&  imcM  f.  A  wHIi  goiDds,  imequenfly  to  theinftnt's  sttaiM- 
^1  Ins^fsOM^  ^  the  crsdit  of  the  partnanbip, 

L  2  recover 


J 
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1821.        recover  the  amount  of  a  certain  bill  of  exchange  for 
'        187/.  12^.     There  were  also  other  counts  for  gtx>ds  sold 

Goods  ° 

agidnst        and  delivered.     The  only  question  made  wad  as  to  the 

Hakusoh.         '  '    ^  *f     ^ 

liability  of  Bennion*    At  the  trial,  at    the  Lancasle?- 
Summer  assizes,  1819,  before  Bat/ley  J.,    the  counsel 
for  the  defendant,  Bennianj  tendered  a  bill  of  excep- 
tions to. the  learned  Judge's  direction  to  the  jury,  which 
bill  of  exceptions  stated  the   following  facts,  viz.  that 
upon  the  trial  the  counsel  for  Harrisouy  to  maintain 
their  is^ue,  gave  in  evidence  that  John  Goode  and  Ben- 
nUm^  in  Aprils  1818,  called  upon  one  James  Fair^  a 
broker,  2X  Manchester  $  that  Goode  introduced  Bennion 
to  Fair  as  a  friend  of  his  from  Liverpool^  and  said, 
"  We  want  goods :"  that  Fair  went  with  them  to  Har- 
rison and  other  houses  in  Manchester^  and  introduced 
them  to  Harrison  as  the  firm  of  Goode  and  Bennion : 
that  they  bought  goods  of  Harrison  to  the  amount  of 
130Z.,  and  from  several  different  other  persons  fifteen 
'  parcels,  to  the  amount  altogether  pf  1500/^  and  Fair 
transmitted  copies  of  the  invoices  of  the  goods,  directed  ' 
to  Goode  and  Bennion,  Liverpool,  some  of  which  were 
made  out  to  the  firm  of  Goode  and  Bennion,  others  to 
John  Goode  and  T.  Bennion :  that  some  of  the  original 
invoices  were  seen  by  them  in  Fair^s  counting-house, 
and  the  goods  were  forwarded  to  the  address  of  Goode 
and  Bennion,  and  remittances  came  back :   that  when 
Goode  and  Bennion  were  in  Manchester,  in  April,  1818, 
Goode,  m  the  hearing  of  Bennion,  said,  that  if  the  goods 
they  then  bought  would  answer  the  purpose,  in  a  very 
short  time  they  would  have  500  pieces  of  one  sort  and 
500  of  another  sort:  that  after  this  i^atr  corresponded 
with  the  firm  of  Goode  and  Bennion:  that  in  Jpril, 
181 89  Goode  and  Bennion  had  a  counting-house  in  Li- 

^  verpool; 
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verpod:  that  the  name  of  Goode  appeared  on  the  pri«         1891» 
vile  door,  and  remsuned  there  till  Auffistf  1819,  but         _ 

Goons 

the  name  of  Bennion  did  not  appear  at  all  on  the        H^anu 

IIakuiov, 
eoanth^house :  that  Goode  had  been  some  time  in  the 

Gounting-hoase  before   this  transaction  of  Goode  and 
Baadon^  bat  had  not  shipped  goods  before :  that  in  the 
\iegxkmn^  of  January f  ISIS,  Fair  received  a  letter,  in 
the  hand-writing  of  Goode^  ordering  goods,  of  which 
the  fonowing  is  a  copy :  *'  Lvoerpool^  January  4th,  1819, 
My  dear  Sir,   Though  we  have  not  yet  recaved  the 
pnNDised  detained   accounts    from   AmericOj    we    are  i 
anxious  that  all  the  opportunity  of  cheap  purchasing 
may  not  go  past.     We,  therefore,  authorize  you,  if  the 
terms  are  about  the  same,  to  purchase  for  N  Yorkj  firom 
800L  toSOCU.  of  the  most  saleable  articles,  to  secure 
which  more  fully,  we  wish  the  greatest  extent  of  credit 
meatioued  in  your  letter.     I  am,  for  6.  and  B^  very , 
Tespectfully,  yours,  John  Goode"    That  Faivj  in  con- 
fequenoe  thereof,  bought  goods  from  Harrison  to  the 
sffloontof  1871.  125*,  having  no  reason  to  suppose  that 
tk'ooonection  between  Goode  and  Bennion  was  put  an 
end  (0,  and  forwarded  the  goods,  and  also  a  bill  of 
parcds  for  the  same^  to  the  direction  of  Goode  and 
Bfflfium,  and  that  on  the   I6th  January^  1819,  Har^ 
rrsoadrew  a  bill  of  exchange  for  the  amount  of  those 
goods  upon   Goode  and    Bennion^  which    biU  of  ex- 
change the  said  John  Goode  accepted  in  the  name 
q(  Gooie  and  Bennion^  and  which  was  the  bill  of  ex- 
diaage  mentioned   in   the  first  count  of  the   dedar- 
ition:    that   Fmr    did   not    see    Bennion  from    the 
tmeofhis  being   in   Manchester^  in  Aprilj  1818,  till 
the  month  of  Febnuny^  1819,  at  which  time  Bennion 
ssked  Fahr  for    the  acccount  current  of  Goode  and 

L  3  Bennion    * 
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IMl*        JiwiiiiliiiJ  for  goads  boo^ht  when  be  and  Gv€>de  came 
Q^^       to  M^thestins  iii  Aprils  ISIS^  and  said  at  die  same 
j^]«^^      iiiiie,   Ih^t  the   transaction  in   Aprils    1818,    waa    the 
adly  one  that  ha  was  ehgaged  ih  with  Goode^  and  that 
iBl  thdt  liocounl'  shotild  be  paid.     That  at  the   time 
ef  the  purchases  in  Aprils  ISIS,  Btnnkm  did  not  aay» 
that  ha  iras  only  going  to  enter  into  One  adventure 
i#ttli  Gfaodet  that  the  said  goods,  so  tirst  purchased 
fifom  th^  said  plalntiffi  and  others,  were  paid  for  be- 
fatt  the  commencement  of  the  action,  and  that  Goode 
is  since  beetene  a  bankrupt.     And  the   k^ouiisel  for 
IjUarrikaih   to   nlairttain    the   said  issue,    further   pro- 
ddcdd,  and  gave   in  eridencc  the  bill   of  exchangei 
and  alia  t  <!ertain  letter  in  the  hand>-writing  of  Ben^ 
iMmi  addressed  to  Fair^  as  follows  c  **  Liverpool^  SOth 
Aprii^  161»«    Dear  Sin  We  shall  be  dbliged  by  your 
pardu^itg  fot  oitf  acoiouht  100  pieces  of  the  fimcied 
border^  ((iil|rhaal  dre^sts  Well  assorted,  and  the  re- 
BUkiniog  part  <lf  10W»  in  fancy  muslin  bordered  dresses^ 
well  aseorted  cash  prices^  and  request  that  they  may  be 
sent  as  som  as  passible  per  waggon*    I  remaini  dear  Sir, 
for  6ik)de  and  tel(  your's,  T.  Benson.''     P.  S.  Please 
be  vecy  particular  in  the  selection*      Add  thereupon 
the  tounsel  learned  in  the  law  for  the  said  T^komas 
BetHu&if^  in  order  to  support  the  issue  on  his  part»  gave 
in  evidence  that  Bennion  was  bom  on  the  89th  Ma^% 
1797*    And  he  also  further  gave  in  evidence  by  one 
Biletf^  that  the  said  Bileg  was  five  months  in  die  employ 
of  Goode^  previously,  and  at  the  time  of  the  first  pur- 
chase, and  that  he  kept  the  books,  and  that  Bennion 
was  never  a  partner  with  -Goode  to  the  knowledge  of 
Biki^    Bikjf  further  proved,  that  he  went  to  Barbadoc$ 

with 
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wilb  the  goods  purchased  in  Aprils  1818.    Tbat  h«       18Sh 
oiled  on  the  30th  Jpril,  1818,  and  returned  on  the 


Sth  SqOember,   1818.      That  after  the.  5th  September^     ^^ 
ISlSf  Goode  and  Beiinion  communicated  a^  private 
frieDdsy  but  not  io  the  way  of  business}  and  diat  he^ 
RSeg,  nerer  knew  BcmUon^%  name  to  be  used  in  the 
pvdiase  of  goods  after  Aprils  1818.     That  whilst  Bik^ 
was  absent,  he  addressed  and  sent  a  letter  to  the  said 
Gtmb  and  Bamion  9X  Liverpool^  relative  to  the  said, 
goods,  so  shipped  in  the  name  of  Goode  and  Bennion* 
Thai  Biky  soraetinies  saw  Bennion  at  the  counting-- 
house,  bat  had  no  commonicatiou  widi  him  on  bociness 
bdbre  he  went,  or  after  he  returned.   And  the  said  coun- 
sel, for  the  said  Thomas  Bermionj  did  then  and  there 
insist  iie&re  the  said  justice^  on  behalf  of  the  said  Thomas 
Bemwm^  that  (he  said  several  matters  so  produced 
snd  gi?en  in  evidence  on  the  part  of  the  said  Thomas 
Bemtion^s  aforesaid^  were  sufficient,  and  ought  to  be 
admitted  and  allowed  as  decisive  evidence,  to  entitle 
the  said  Thomas  Bennion  to  a  verdict,  and  to  bar  the 
said  Jmes  Harrison  of  his  action   against  the  said 
TXoMi  Bennion.     And  the  said  counsel,  for  the  said, 
Thomas  Bennion^   did  thai  and   there  pray  the  said 
JQStioe^  to  admit  and  allow  the  said  matters  so  pro- 
duced and  given  in  evidence  for  the  said  Thomas  Be?^ 
man,  to  be  conclusive  evidence  in  favour  qfthe  said  Thomas 
Bemdon^  to  entitle  him  to  a  verdict^  and  to  bar  the  said 
Jma  Harrison   of  bis  said  action,   against  the  said 
Thmas  Bennion,  and  to  direct  the  jury  accordingly.  ' 
But  to  this,  the  said  counsel  learned  in  the  law  of  the 
said  James  Harrison^  did  then  and  there  insist  before 
the  said  jttstic^   that  the  same  were  not  sufficient,  nor 
oogbt  to  be  adfaitted  or  allowed  to  entitle  the  said 

L  4  Thomas 
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^^^^«        TTtomas  Bennion  to  a  verdict,  and  to  bar  the  said  Jcanes 
Q^^^       Harmon  of  his  said  action  against  the   said  Hiomas 
J^^       Bennion^  and  thereupon,  the  said  justice    stated   his 
'    opinion  to  the  jury  to  be^  that  a  firaud  had  been  com- 
mitted by  the  said  John  Goodey  and  that  where  one  of 
two  innocent  parties  was  to  suffer,  he  oug^ht  to  do  so 
whose  negligence  occasioned  the  loss.     That  an  infimt 
may,  in  point  of  fact,  be  a  partner,  and  sue  as  a  partner 
on  a  contract,  though  he  is  not  liable  to  the  partnership 
creditors.    That  in  April,  1818,  the  said   Thomas  Ben-- 
nion  held  himself  out  as  a  partner  with  the  said  Jokn 
Goodtf  and  to  the  said  James  Harrison  in  particular,  an^ 
that  after  he  came  of^age,  in  May,  1818,  he  should  have 
given  notice  of  his  dissent  to  the  said  partnership,  or  that 
he  would  be  no  longer  liable  as  a  partner,  which  he 
might  easily  have  done.     That  he  knew,  he  would  be 
supposed  by  the  said  James  Harrison  still  to  oontinoe  a 
partner,  and  that  he  was  negligent  in  not  putting  a  stop 
to  that  delusion.      That  if  an  infimt,  shortly  brfore 
he  becomes  of  age,  represents  himself  as  a  partner,  he 
ought  to  take  care  to  notify,  that  he  is  not  so  when  he 
comes 'of  age,  as  he  facilitates  the  commission  of  a  fraud. 
That  though  the  pltyment,  after  the  infimt  came  ofnge, 
was  not  sufficient  to  confirm  the  partnership,  yet  as 
there  was  in  this  case  an  actual  partnership  between 
*  the  said  John  Goode  and  the  said  Thomas  Bennion^  and 
inasmuch  as  the  said  TTiomas  Bennion  might  have  pre- 
vented the  said  James  Harrison  from  being  deceived^ 
if  lie  had  given  notice  of  his  dissent  to  the  partnership, 
or  that  he  would  be  no  longer  liable  as  a  partner,  he 
ought  to  be  liable  to  the  said  James  Harrison,  and  that 
in  effisct,  by  his  omission  to  do  so,  he  suffered  the  said 
John  Qoode  to  pkdge  his,  the  said  J^mas  Benni<m*s 

credit 
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credit  to  the  said  James  Harrison  after  he  came  of  1821. 
j^  and,  with  that  direction » left  the  same  to  the  said 
jnrjr,  asd  the  said  jary  then  and  there  gave  their  verdict 
bt  the  said  James  Harrison  for,  and  assessed  the  afore- 
Old  damages  at  188/.  18«.  damages.  Whereupon  the 
oooiMel  for  the  said  Thomas  Bennion  excepted  to  the 
ifaresaid  opinicm  of  the  said  justice,  and  did  insist  oh 
the  sereral  matters  and  things  aforesaid,  as  a  bar  to  the 
said  actioo,  and  that  an  infant  cannot  be  a  legal  paitner, 
and  diat,  when  the  said  Thomas  Bennion  came  to  the 
ige  of  21  years,  there  was  no  necessity  for  him,  nor  was' 
be  bmrnd  by  the  law  to  give  notice  of  his  dissent  to  the 
partnership,  or  that  he  would  be  no  longer  liable  as  a 
paitner,  in  order  to  avoid  the  liability  of  a  partner. 
And  thai;  as  the  said  Thomas  Bennion^  in  Aprils  1818, 
was  an  in&nt,.  he  was  not  a  legal  partner,  and  therefore, 
no  ootke  was  necessary  to  be  g^ven  by  him  of  his  dis- 
tent to  the  partnership,  or  that  he  would  be  no  longer 
liaUe  as  a  partner,  and  inasmuch  as  the  said  several 
matters,  so  produced  and  given  in  evidence  on  the  part 
of  the  said  Thomas  Bennion,  and  objected  and  insisted 
on  as  a  bar  to  the  said  action,  do  not  appear  by  the 
iceordof  the  verdict  aforesaid,  the  said  counsel  for  the 
and  Thomas  Bennion  did  then  and  there  propose  their 
alaresttd  exceptions  to  the  opinion  of  the  said  justice, 
and  requested  him  to  put  his  seal  to  this  bill  of  ex- 
oeptioDs,  containing  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said 
Tkmas  Bennion  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  there- 
^  the  sud  justice,  &c. 

Little- 
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1621/  LiMkdale^  for  the  plaintiff  in  error.     In  this 


G«al»K 


BmnioH  was  oot  liable  s  he  can  odly  be  liable  as  a  part* 
•gMtr       neii^  not  baring  himself  personally  interfered  in  ordering^ 
the  goodsi     Now,  admitting  thai  what  passed  with  Fair 
al  MmneheUer  was  sufficient  to  make  bim  liable  as    a 
partneri  in  case  he  had  then  be^n  of  age,  it  is  dear  here 
that  no  aot  had  been  done  by  him  sinee  his  coming  o£ 
ag<3  to  affirm  the  partnership  |  and. the  case  ought  not 
to  have  been  left  to  the  juryi  to  if  it  w^  the  duty  of  the 
inCanti  upon  coiliing  of  age^  to  disaffirm  the  partnership. 
In  Hdmes  t.  Bb^  {a\  il  was  a  question  arising  out  of 
a  lease.     Nbw^  a  lease  may  be  for  an  inbnt's  benefit^ 
and  an  interest  passes  by  it  $   and^  therefore,  it  is  for 
him  to  disoffirm  it  after  he  comes  of  age^  or  otherwiae  it 
will  bind  him.     Bui  a  partnership  is,  in  contemplatioa 
of  law|  not  for  his  benefit  j  and,  therefore,  if  nothinig  be 
done  4fter  he  comes  of  age  to  affirm  it,  it  &  at  an  end* 
An.  infant  cannot  be  a  bankrupt.     His  trading  is  not  a 
thing  re<iognized  by  the  law(  and  it  cannot,  therefore, 
be  necessary  for  him  to  give  a  regular  notice  to  the 
creditors  that  such  a  trading  has  been  put  an  end  to ; 
nor  will  the  law  presume  that  he  commits  a  fraud  in  not 
doing  so.      In  Jennings  v.  Bundall  (&),  the  infant  was 
held  not  to  be  liable;  because^  although  the  action  was 
framed  in  tort,  it  was  in  reality  founded  on  a  contract. 
An  infant  is  indeed  liable  to  an  action  for  slander, 
assault,  or  any  thing  connected  with  crime;  but  not  for 
Any  thing  founded  on  a  contract.    .  Now,  in  order  to 
make  out  the  partnership,  certain  contracts  are  proved : 
for  each  of  these  acts,    sept^rately,    the  infant  is  not 

(o)   1  J9.  Afoorc,  466.  (6)  8  T.  R,  335. 

respons- 
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mpoiutbie.    How,  ihen^  caii  the  partnership)  which  it       '1821. 
fittggrtptt  of  these  actS|  be  binding  upon  him  ?  ^^^ 

i^rkj  contnL     The  caae  does  not  go  on  the  ground 

of  attf  sopposed  continuance  of  the  contract  of  part^ 

BSihip  betw€M  Goode  and  Bennit^j   after  the  latter 

came  of  age^  but  k  founded  on  grounds  altogether  dis* 

nut    Here^  Beimion  permitted  himself  to  be  beM  out 

lotheworM  as  ^  partnei*^  and  so  ibduccd  persons  to 

befiere  that  Goode  had  authority  to  biml   him;   and 

there  are  many  cases  depending  upon  the  principle, 

tkit  vher^  aa  indiTidulii  ebooses  s«  to  act,  he  makes 

tt&Mtf  ftepshiibkk      lai  M^nk  v.  Ci€^on{a)y  tiieact 

of  a  •v?flii%  though  otft  of  plfiee,  was  held  to  bind  the 

r,  bf  tmsfXi  isf  the  felrtner  credit  given  him  b)r  bis 

» service;  and  tlie  same  princifde  applies  to  the 

isn    Hen^  lh6  inftnt  wal  introduced  as  a 

r;  and  the  cekiversatioa  with  2%n>,  and  his  own 

r,  dated  20th  Afrik  l^l^  are  abundantly  sufficient 

ti  die«i^  that  op  td  a  Ver^  short  period  before  his  coming 

flfige^  fas  represented  himself  aa  ^  partner.     He  must, 

dierefcre^  be  held  rtepensifale^  upon  the  principle^  that 

vitf^  one  of  two  innoefent  parties  is  to  suffer  jb^  the 

fiaid  of  a  thirds  he  ought  to  saffer  who  has  been  the 

Bwhy  the  <Qi«dit  has  been  giviem 


IMedaki  hi  ^^^J*  1^^  case  of  master  and  servant 
is  ditfihgiiisbable.  There,  the  master  had  originally 
jiover  to  authorize  the  servant  to  contract;  but  the 
io&nt  never  could  give  sueh  authority  to  his  partner, 
hi  Finals  Mridpiktnit  iiU  EffatUi  H.  2.  pi.  U.,  it  is 

(a)  Cited  in  10  Jfod.  lia 

thm 
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1821.       thus  laid  down,  <<  Case  lies  not  against  an  infant  for 

affirming  himself  to  be  of  age,   and  thereby  borrowing 

against        money  of  the  plaintiffi;    and  a  distinction  was  taken 
Hakeisok. 

between   torts   and  contracts  of   mfancs ;   for  though 

infants  shall  not  be  bound  by  contracts,  yet  they  shall  be 

bound  for  torts.     But,  per  Curiamy  though  in&nts  shall 

be  bound  by  actual  torts,  as  trespasses  which  are  vi  et 

contra  pacem,  yet  they  shall  not  be  bound  by  those 

which  sound  in  deceit''     That  is,  therefore,  a  direct! 

authority  in  point 

Abbott  C.  J.     I  am  of  opinion  that,  in  the  present 
case,  the  judgment  ought  to  be  affirmed*    By  the  bill  of 
exceptions,  it  appears,  that  at  the  trial  it  was  insisted 
that  the  matters  given  in  evidence  were  conclusive^  and 
ought  to  have  entitled  the  defendant  to  a  verdict;  and 
that  the  learned  Judge  should  have  directed  the  jur^ 
accordingly.     The  question  now  is,   if  the  evidence  so 
proved  was  conclusive,  and  if  the  learned  Judge  ought 
so  to  have  informed  the  jury  ?    I  think  the  evidence 
was  not  conclusive,  and  that  it  was  not  the  duty  of  the 
learned  Judge  so  to  have  informed  the  jury.     No  doubt 
Bennionf  whilst  under  '21,  had  been  a  partner,  and  had 
held  himself  out  as  such  to  many  persons,  and  amongst 
others,  to  the .  plaintiff.     Upon  his  coming  of  age,  be 
does  nothing.     He  indeed  ceases  to  act  as  a  partner,  or 
to  purchase  goods ;  but  he  gives  no  notice  to  any  body 
that  he  has  so  ceased.     Then,  it  is  insisted  in  his  behali^ 
that  as  all  he  did  in  the  character  of  a  partner  was  done 
in  his  infancy,  this  was  not  necessary ;  and  that  he  is 
not  liable,  unless  it  be  affirmatively  shewn  that  he  was  a 
<  partner  with  Goode  after  he  came  of  age.     But  a  person 
may  be  sued  as  a  partner  who  never  was  in  reality  a 

•    part* 
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ptftzier.     If  once  a  person  holds  himself  out  as  being  a        1821. 
putner,  till  he  gives  notice  that  he  has  ceased  to  be  so,         goodx 
tbose  who  deal  with  the  firm  upon  the  faith  of  the  sup-      ^l^^ 
posed  partnership  may  consider  him  as  such,  and  he  ip 
bound  by  that  representation.     It  is  not  necessary  in 
&ct,  or  m  law,  that  to  create  a  legal  obligation  a  part- 
nership should  be  still  continuing.    The  legal  obligation 
may  arise  from  the  acts  of  the  party  at  one  time,  and  his 
brbeanuDoe  at  another  time.     Here,  during  infancy,  the 
deCeodant  acts  as  a  partner,  and  when  he  comes  of  age 
be  fcrbears  to  inform  the  world  that  he  was  not   so. 
Then  the  question  is,  if  the  Judge  ought  to  tell  the  jury 
that  it  was  a  matter  upon  which  they  were  to  deliberate  ? 
I  think  the  learned  Judge  acted  most  correctly  in  leaying 
it  to  their  dedsion,  and  leaving  it  with  a  strong  intima- 
tioD  of  his  opinion  against  the  claim  of  exemption  set  up 
bjr  the  defendant.      The  judgment,    theirefore,    of  the 
Coort  of  Common  Pleas  at  Lancaster  must  be  affirmed. 

Batlet  J.  If  1  had  seen  any  ground  for  changing  . 
the  opinicn  I  delivered  at  the  time  of  the  trial,  I  should 
he  Tciy  ^bA  in  having  the  opportunity  to  correct  it 
now;  but,  in  this  case,  I  still  think  the  present  plaintiff 
entitled  to  recover,  and  that  the  infancy  of  Bennion  was 
no  bar  to  the  action.  It  is  clear  that  an  infant  may  be 
ID  partnership.  It  is  true  that  he  is  not  liable  for  con- 
tracts  entered  into  during  his  infancy ;  but  still  he  may 
be  a  partner.  If  he  is^  in  point  of  fact,  a  partner  during 
his  iofimcy,  he  may,  when  he  comes  of  age,  elect  if  he 
will  continue  that  partnership  or  not.  If  he  continues 
the  partnership^  he  will  then  be  liable  as  a  partner ;  if 
he  diaK>lve  the  partnership,  and  i^  ^en  of  age,  he  takea 

the 
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1821.        dif  proper  means  to  let  the  world  know  that  the  part* 
^j^^        aership  is  dissolved,  then  he  will  cease  to  be  a  partner. 
jff^f        Biit  the  fouildation  of  my  opinion  is  the  negligence  of 
Bennhn  at  the  time  he  became  of  age.      Suppose  an 
infant  is  not  Ireally  a  partner,  and  that,    during  his 
infancy,  he  n^er  in  &ct  enters  into  any  joint  purchase, 
but  that  he  holds  oat  to  different  people^'  **  I  ani  a  part- 
ner with  A.  B.j'*  and  then   comes  of  age.      Suppose, 
also,  that  the  person  to  whom  he  made  the  representa- 
tion ftimfshe»  A.  B.  with  goods,    A.  B.    representing 
himself  to  be  a  partner  with  the  infant,  and  the  latter 
having  done  nothing  to  correct  the  mistake  and  appre- 
hension in  the  mind  of  the  seller  of  those  goods,   I 
should  think,  in  such  a  case  as  that,  the  infiinC^   the 
person  who,  when  he  was  an   infknt,  had  represented 
himself  as  being  a  partner  with  A,  A,  would,   by  suf- 
fering that  delusion  to  continue  when  he  became  of  age, 
and  neglecting  to  set  the  matter  right,  be  liable  to  all 
those  persons  upon  whom  the  delusion  operated.     That 
is  the  justice,  and,  as  it  seems  to  me,  th»  law  of  the  case. 
It  would  be  very  hard  if  the  persons  who  had  sold  the 
goods  should  not  have  the  benefit  of  the  credit  plec^ed  ; 
and  the  individual,  when  he  came  of  age^  -may  protect 
himself  from  the  consequence  of  that  misrepresentation 
by  giving  notice  to  all  the  persons  to  whom   he  has 
made  the  fiilse  representation.     For  these  reason^  I 
think  the  judgment  ought  to  be  aflRrmed. 

HoLROYD  J.  I  think,  also,  that  the  judgment  ought 
to  be  affirmed.  Ahhough  an  infant,  entering  into 
partnership  with  other  persons,  is  not  responsible  for 
the  dd)ts  Q9Dtracted  during  bis  infancy,  while  he  is  so  a 

part- 
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r;  j€t  be  may  by  lav  hf^a  partner,  and  be  eatiUeit       1891* 
t»aU  the  bMefit»re«u]tiQg  from  'tbepartnerabip,  though 
Iw  will  oei  be  liable  for  the  keiea,  if  h^  ohoosM  la  ti^e 
adfutage  Dif  bis  iofiuicy.      H^e,  a  partnerftl)i|i  was 
{omcd ;  and  it  appears  by  the  letter  of  the  £Oth  of 
JfrO,  1818,  wfittee  by  the  defieodaat  hinMelf,  that  that 
«piEtiiersbip  oaDlinued  up  to  that  time^  vhkh  wat  within 
%  lary  ihort  period  of  his  attaining  the  age  of  91. 
Thcfe  wa%  I  think,  sofiioient  evidence  fof  the  jury  to 
draw  die  eoDclusion  that  the  partnership  continued  until 
he  cue  of  «^:  and  if  there  was  a  partnership  continue 
i^;  when  he  oame  of  age^  that  partnership  must  be 
tiken  c^  to  have  continued  till  something  was  done  to 
difsol^  it;  sad  n^  notiee  being  given  by  the  iqfimt  to 
diipelfe  the  partnership,  all  the  consequences  of  law 
maitfroio  its  one  of  whieb  is,  that  a  partner  of  a^  is 
lespoQsihle  6)r  all  the  4ebt«  contracted  by  the  firm  after 
he  csffle  of  age.     I  think  that  the  defendant  is  liable^  and 
dot  the  judgment  ought  to  be  affirmed. 

Best  J.  I  am  of  the  same  opinion ;  and  I  think  that 
the  direction  of  the  learned  Judge  was  perfectly  correct. 
TheisllscyoFMr.  Littledal^s  argument,  I  thinS,  ar^s 
Irem  this  circumstance :  he  considers  the  contract  of  an 
inSmt  as  absolutely  void  from  the  beginning.  But  it  is 
Dot  void ;  for  if  void,  the  infant  himself  could  take  tio  ad- 
Tintsge  of  it.  It  has  however  been  decided  that  an  itifant 
may  be  a  partner,  and  may  take  advantage  of  a  partner- 
ship contract.  Here^  the  infant,  by  holding  himself  out 
ass  partner,  contracted  a  continual  obligation ;  and  that 
obligation  remains  till  he  thinks  proper  to  put  an  end 
to  it.    He  continued  that  obligation  when  he  became  of 

■ge, 
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1821.       ^S^  when  he  became  capable  of  manning  his  own 
i  concerns;   and  if  he  wished  to  be  underatood  as  no 

agai^       longer  continuing  as  a  partner,  he  ought  to  have  notified 
HAEsiwir.     j^  ^  ^^  woM.    Not  having  done  so^  I  think  that  con- 
tract,  whid  was  vpidi^le  only  in  the  first  instance^ 
became  absolute  as  against  him.    I  am  of  opinion  that 
when  he^  in  the  month  ofAprily  had  distinctly  stated  to  the 
person  to  whom  that  letter  was  written,  that  he  was  not  a 
partner  in  a  particular  transaction,,  but  a  general  part* 
nef,  and  directed  goods  to  be  purchased  for  the  concern, 
the  world  had  a  right  to  take  him  to  be  a  partner  tiiJ  he 
thought  proper  to  put  an  end  to  it ;   and  if,  after  he 
became  of  age,  he  allowed  that  delusion    to '  go  on, 
inducing  the  world  to  believe  that  the  partnership  was 
continuin^^  he  must,  like  every  other  roan,  take  the  con- 
sequence.   It  seems  to  me,  on  the  principles  of  honesty 
as  well  as  by  the  rules  of  law,  this  judgment  ought  to 
be  affirped. 

Judgment  a£Snned. 
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Phillips  and  Another  against  BAJEtBER.         ^^^^^     , , 

^  November  2d/ 

T^ECLARATION  on  a  policy  of  insurance,  in  the  Wbere;!!!!!! 

I     ir  1  ^  .       r.  ,      n  1        «ction  on  a  po« 

usual    fonn,    on    the   ship  Susannah^  for   twelve  licyofinsar- 
Donths  from  the  20th  February,  1820,  to  the  19th  Feb-  "^J^^' 
TMiy,  1821,  both  days  inclusive,  at  sea  and  in  }H)rt.  ^^l^^^^* 
The  loss  was  allied  in  the  first  count  of  the  decljir-  {^^JJ^  ^ 
mdon  as  follows.*    And  the  said  plaintiffs  further  say,  !]?*^''2Ji'"' 
that  heretofore  and  during  the  continuance  of  the  risks  having  amTed 

1  .  *         .  .  ,  at  the  harbour 

in  toe  said  writing  or  policy  of  insurance  mentioned,  of  St.  j.,  and 
It..,.  ,  in  discharged  her 

and  thcrc»y  insured  against,  to  wit,  on  the  1st  day  of  cargo,  it  became 

Ociobfr,  1 820,  aforesaid,  the  said  ship  arrived  at  the  JSSher[  and  ' 

harbour  of  the  city  of  St.  John,  in  the  province  ofNeuo  ^l^^^^ 

Bnmswidt,  and   then  and   there  discharged  a  certain  i,fJJ^^f^^.^* 

cargo,  with  which  the  same  was  then  stored,  and  loaded,  p«u«i>  u><i 

^  neartoaccr. 

and  thereupon  it  then  and  there  became  necessary  to  tain  wharf  in 

the  fsvivMt' 

take  andplac^  and  the  said  ship  was  then  and  there  dock;  andthaf» 

accordingly  taken  and   placed    in  a   certain  graving-  ihere,  by  the 

dock  there,  in  order  that  the  same  might  be  repaired  ^^Jdirod^tS^ 

and  amended,  and  rendered  fit  to  proceed  on  her  then  ^^^J^  ^ 

intended  voyage.     And  the  said  plaintiffs  further  say,  ^^'J^"" 

that  the  said  ship  was  then  and  there  placed  near  to  a  the  ground 

with  great  Wo- 
certain  wharf  in  the  said  graving-dock,  and  that  after^  lence,  and  was 

•  ,,.,  .  oi-i«i       hilged,  9tt, : 

varda,  and  during  the  continuance  of  the  risks  in  the  Held,  Uiat  thti 
aid  policy  of  insurance  mentioned,  to  wit,  on.  Sec,  and  ^^fn  the  ge- 
whilst  the  said  ship  was  lying  against  the*  said  graving^  ST^oU^^^'iil 
▼hart  so  placed  there  as  aforesaid,  the  same,  by  the  J^*' ^^,i'jnis» 
▼ioieoce  of  the  wind  and  weather,  was  with  irreat  force  fortunes,  &c." 

'  ^  °  •  ^      tor  which  the 

and  violence  blown  over  on  her  side,  whereby  the  said  underwriters 

?  liable. 


Held,  also,  that  tlie  above  facts,  with  the  additional  circumstance  of  there  being  two  or^ 
Anafca  w«ter  in  «he  giwring'^ock  when  the  accident  happened,  did  not  amount  to  a  Iomi 
bypnkof  tbeseau 

VouV.  M  ship 


Barber. 
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182L        ship  was  thrown  upon  and  struck  the  ground  with  great 

— ^violence,    and   thereby,    then    and    there  was   bilged, 

Phuum 
rtgtthut        straitied,    Shattered,    and    greatly    injured,     damaged, 

broken,  and  spoiled,  and  it,  thereupon,  then  and  there 
became  expedient  and  necessary  to  sell  and  dispo^  of 
the  said  ship,  ancKsame  was  then  and  there  accordingly 
sold  at  the  said  port  of  &.  Jolin  aforesaid,  and  by  means 
of  the  premises  aforesaid,  the  said  Daniel  Phillips  sus- 
tained  ah    average   loss,    to    wit,    an    average    loss   of 
764L  6s,  6(L  upon  and  in  respect  of  the  said   ship,  to 
wit|  at,  &c.,  and  thereby,  and  according  to  the  form  and 
effect  of  the  said  policy  of  insurance,   and  his  promise 
and  undertaking,  the  said   defendant  then  and  there 
became  liable  to  pay  and  ought  to  have  paid  to  the  said 
plkindfis  a  certain  sum  of  money,  to  wit,  the  sum  of 
84/.  185.  6rf.  of  like  lawful  money,  being  his  the  said 
defendant's  proportion  of  the  said  average  loss  for  and 
in  respect  of  the  said  sum  of  100/.,  so  by  him  insured  as 
aforesaid.     The  second  count  alleged  the  loss  by  perils 
of  the  sea  generally.     To  the  first  count,  the  defendant 
demurred  specially,   assigning  for  cause  of  demurrer, 
that  it  was  not  stated  that  the  ship  was  at  sea  or  in  port 
when  the  loss  thereof  happened,  and  that  the  nature  of 
the  said  graving-dock  was  not  stated,  nor  did  it  appear 
whether,  at  the  time  of  the  loss,  the  ship  was  in  the 
water  or  on  dry  ground,  nor  that  the  loss  happened 
from  any  peril  insured  against  by  the  policy,  nor  that 
the  said  ship  might  not  have  been  repaired  at  the  said 
city  of  SL  Jo/tfij   nor  how  it  w^s  necessary  to  sell  the 
same,  nor  how  much   the  sale  thereof  produced,  and 
that  the  loss,  as  stated,  was  in  its  nature  not  an  average 
but  a  total  loss,  with  benefit  of  salvage  to  the  under- 
writers, and  was  alleged  without  sufiicient  certainty  and 

pre- 


preri^D.    And  ai  Id  ihe  other  coudt,  lie  pldad^A  f^k       18^1« 
general  issnc?.  f"]-;; 


amjf 


Oimpbdl,  in  suppott  bf  the  demurrer.   Ttiis  ii^fis  hSt  & 

loES  for  which  the  unclerwriiei*s  were  liable,  beiftg  a  ih^b 

accident,  happcnitigtd  the   ship  whilst  tiddef  rd|jairi;. 

The  loss  is  dearly  not  one  of  the  petih  enutn^ated  IH 

the  policy.    Nor  will  the  general  Words  at  the  end  bfe 

sufBdent  to  indiide  the  case ;  for  tho§6  ^blrdi  hp^ly 

only  ^  perils  ejusdem  gelncris  with  tho^  enuHiefaied. 

Suppose  the  ship  damaged  by  wofnfs,  or  thai  His  tndd^ 

holes  ia  tbe  bottom,  and  so  thb  loss  happened :  it  Is  clear, 

that  in  snch  cases,  th^  underwriters  would  tiot  be  liable; 

In  TTiompson  t.  ft^itmore  {d%  th^  loss  illleged  ih  itig 

decIorBtion  was  by  the  wilv^,  winds,  and  perils  of  f  he 

so.    And,  iti  truth,  the  wares  ther^  acttiidly  bauli^  th^ 

loss;  far  they  washed  away  the  ^pports  of  the  v^S^, 

k  ttnseqoence  df  Vhich  she  Was  dtoidged.  .  But  th^ 

Court  there  held  it  not  td  be  a  Idss  by  {Perils  6f  the  se^. 

On  Aat  (toasloti^  the  cas^  of  Rawcroft  y^  Ddhsfndi-e  i^ai 

dted  and  relied  on,  whe<*^  Ldrd  KenyoH  held,  that  d 

Ion  occasioned  by  the  ship's  ndt  being  abloj  ^faen  hoV^ 

dovn,  to  bear  the  irtrftin,  and  in  cdnsequenee^   befaig 

drawn  on  the  land,  where  %h^  bilged,  was  ncft  a  loss  hf 

perib  of  the  sea.    Hfe  alsb  dted  PeUy  v.  The  Btoyat  Mx^ 

dimge  Assurance  Contpanff.  {b)     Besides,  it  is  iUyt  did* 

tioedy  alleged  that  this  Ibss  happened  in  port. 

Oatty^  ootitrii  wad  stopped  by  the  Cotirl. 

AmoTT  C.  J.     I  am  of  fipitlien,  thAt  the  filaihtiff  Is 
^Btided  to  f^cover.    In  this  (Me  h^  hds  not  eht^leid 

(i)  J  Tntni.  ^7.  (6)  1  Bwr.  341. 

M  2  himself 


agamMt 
Bamukm, 
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1821.       himself  by  any  particular  allegation,    but  has   shewn 
^joj^^jn      folly  the  manner,  time,  and  place  of  the- loss.     This,   it 
is  to  be  observed,  was  a  policy  upon  the  ship  for  time, 
at  sea  and  in  port     Now,  the  loss  stated  in  the  declar- 
ation was,  that  after  the  ship  had  discharged  her  cargo 
at  the  harbour  of  St.  John,  she  was  then  and  there 
placed  in  a  certain  graving-dock  there,  for  the  purpose 
of  repair,  near  to  a  certain  whar^  and  that  whilst  she 
was  lyiqg  there,  she  was,  by  the  violence  of  the  wind 
and  weather,  blown  over  on  her  side,  and  damaged,  so 
that  it  became  necessary  to  sell  her.     Now,  I  think  that 
it  is  clearly  alleged  that  this  was  a  loss  happening  in 
port.     And  then  the  question  will  be,  whether  it  is   a 
loss  falling  within   any  of  the  perils   insured  against. 
Now,  the  perils  insured  against  are  of  the  seas,  men 
of  war,  fire,  &c.,  and  of  all   other  perils,  losses,   and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  ship.    These  general  words 
are,  indeed,  restrained  in  construction  to  perils  ejusdem 
generis  with  those  more  particularly  enumerated  in  the 
policy.     In  this  case,  however,  the  loss  was  occasioned 
by  the  violence  of  the  wind  and  weather  in  port ;  and 
it  seems  to  me,  therefore,  to  have  been  produced  by  a 
peril  ejusdem  generis  with  those  specified,  and  to  fall 
within  the  general  words  of  the  policy.     There  must, 
therefore,  be  judgment  for  the  plaintiff* 

Judgment  for  the  Plaintifi^ 

On  the  first  day  of  term,  Scarlett  moved  to  enter  h 
verdict  for  the  plaintiff  on  the  second  count,  averring  a 
loss  by  the  perils  of  the  sea«  The  facts  given  in  evi- 
dence at  the  trial  were  the  same  as  those  stated  in  the 
first  count  of  the  declaration,  with  the  addition,  that 
there  was  between  two  and  three  feet  depth  of  water 

in 
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m  the  graying-dock  at  the  time  the  ship  was  blown        l82I. 

orer.     He  dted  FUtcher  v.  It^lis,  (a)  as  an  authority 

ia  point.     Bat  the  C!ourt  were  of  opinion,  that  this 

was  not  a  loss  by  the  perils  of  the  sea ;  and  they  added^ 

tiiat  the  case  cited  was  clearly  distinguishable ;  for  the 

sliip  there  was  in  the  ordinary  course  of  her  voyage 

when  the  damage  happened,  which  was  not  the  caa^ 

beie, 

Rulerefiisedf 


Murray  against  Kino,  jw%, 

r^EBT  on  bond.    The  defendant  craved  oyer  of  the  Hm  oonditioD 

bond  and  condition,    which  recited,  that  W.  B.  ndting  Uun 

Ii^ikB  and  the  defendant  had  delivered  and  indorsed  to  x^AhtAA^ 

&e  plaintiff  (who  had  discounted  the  same)  a  bill  of  3^^^ 

excbangc,  drawn  by  TufheU  on,  and  accepted  by,  one  ^^^****^ 

TyrOy  iaAxA  January  14th,  1819,  for  the  sum  of  1300/.,  dnwn  by/.& 

and  tcccfited  by 

ptjable  12  months  after  date,   for  value  received,  and  A.  b.,  wm, 

tfaat  dflfeodant 
ptyabte  to  Ti^hell,  or  his  order;  and  it  then  provided,  and/. s.,  or 

dntif  Tl^MI  and  the  defendant,  or  either  of  them^  their  theiTheirs^  &cl 

km,  &C.  should  pay  or  cause  to  be  paid  to  the  plain-  ^^^'  ^ 

^  his  executors,  &c.  the  said  sum  of  ISOOt,  within  ^^*^ 

one  month  after   the  said   bill  of    exchange    should  S?*^*"^*^'^ 

°  the  sum  secured 

become  due  and  payable  as  aforesaid,   in  case  the  said  b7  the  bill, 

within  one 

nm  of  1300^.  should  not  be  then  paid  by  TyreU  to  the  month  after  it 

should  become 
y  due  and  pej- 

^  n  cue  it  rinmld  not  be  then  paid  by  the  ftocepcor,  to  Ae  pleintiff,  his  ezecuton,  fte^ 
tBDoriiaf  to  the  tenor  of  the  nid  btU,  together  with  interest  from  tfaer  time  the  bill  became 
hi:  HcUy  thttt  to  an  aetion  on  this  bond,  it  waa  not  a  good  plea,  that  the  bill,  when  due^ 
U  net  been  pieiented  for  payment  to  the  acceptor,  or  that  due  notice  of  its  diihonour  bad 
m  km  gifio  to  the  defendant  and  J.S,^  or  either  of  them. 


M  3  plaintifl^ 


m 


HORRAT 
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plajif^ffTy   his  e^u|x)rs^   ^c.  jiccor^ing  to  the  tenor  of 
tjje  said  bill  of  exchange^  togetl^ef  with  interest  for  the 
s^i^c  fropi  the  tirne  that  the  sfiid  bill  of  excl^angq  should 
have  becoipe   due  and   payatfle,    then   the    obligation 
should  be  ypid^  &c.     The  defendant  pleaded,  firsf^  non 
est  factum:    secondly  and  thirdly^   that  the  boijd  was 
given  fof  pn  usuriojis  consideration,  upon  which  ple^ 
issues   were  joined  ;    and,    fourthly,  that  the  plaintiff^ 
lyhen  the    ^ill  of   exchange  in   the  bond    mentioned 
became  due  and  payable,  did  not  duly  present,  or  cause 
to  be  presented,  the  said  bill  of  exchange  to  TyreU^  for 
payment  thereof,  according  to  the  usage  and  custom  of 
merchants,   but  wholly  neglected   to   present  the  said 
bill  for  payment  for  a  great  and  considerable  time,  to 
wit,  until  one  month  had  elapsed  after  the  said  bill  of 
exchange  became  due  and  payable,   according  to  tJie 
tenor  thereof;  and,  fifthly,  that  after  the  bill  of  exchange 
became  due  and  payable,  accoriding  to  the  tenor  and 
effect  thereof,  to  wit,  on,  &c.  at,  &c.  4he  said  bill  was 
presented  to  7^r^//  for  payment  thereof,  and  payment 
required,   but  that  TyreU  neglected  and  refused  to  pay 
the  same,  and  that  the  plaintiff  did  not  give,  or  cause  io 
be  given,  notice  of  the  non-payment  of  the  bill  to  the 
defendant,  or  to  Ttifnell,  in  a  reasonable  time  after  the 
bill   became    due.      To    the  fourth  plea,    the  plaintiff 
replied,  that  the  acceptance  of  the  bill  of  exchange  by 
Tyrell  was  a  forgery  ;    and    that   the   defendant  and 
Tit/helly   long  before  the  said  bill  of  exchange  became 
due,  to  wit,  on,  &c.  well  knew  that  it  was  so ;  and  that, 
by  reason  of  the  prcn|i^c,s,  the  saic}  l^ill  of  exchange  w^s 
pol;  presented  and  shewi)  to  Tjjrcll  for  pnynjent  thereof, 
and  payment  of  the  said  sum  of  nioney  tlicreiii  spccilietl 

was 
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wss  Dot  required.     There  was  a  similar  replication  to        18JJ1. 
the  fifth  plea.     To   these  replications,    the  defendant       ^ 
rgoined,  that  he  did  not,  before  the  said  bill  of  exchange        wim* 
became  due  and  payable,  know  of  the  forgery  of  TyreWs 
acceptauce.    Demurrer  and  joinder. 


Campbdlj  in  suppoil  of  the  demurrer.  The  pleas  are 
insufficient;  for  they  do  not  allege  that  the  condition  of 
the  bond  has  been  performed,  but,  on  the  contrai'y,  admit 
that  it  hasl)een  broken.  The  only  qualification  in  the 
conditioQ  is,  in  case  the  sum  of  1300/.  shall  not  be  paid 
within  one  month  after  the  bill  of  exchange  shall  become 
d\]e.  The  oontract  therefore  was,  that  the  acceptor  should 
have  a  nionth  to  pa^  the  bill :  and  if  then  not  paid,  that 
the  <AI|)flDof  the  bond  would*  pay  it.  It  U  clear  that 
it  wns  ooqopetent  for  the  parties  to  waive  the  necessity 
of  any  presentment,  whicli,  in  fact,  they  have  done.  If, 
indeed,  it  liad  been  a  special  acceptance,  perhaps  the 
words,  according  to  the  tenor  of  the  said  bill^  might 
have  required  a  presentment ;  but  it  does  not  appear 
that  this  was  so.  The  pleas  only  state  non-present- 
nieat;  diejr  do  not  say  due  diligence  was  not  used,  or 
that  the  drawer  or  indorsers  were  thereby  discharged, 
which  ought,  at  all  events,  to  have  been  done.  The 
cfce  of  Warriiigton  v.  Furbor  [a]  Is  a  direct  authority 
for  the  plaintiff. 

QdUy^  contra«  Tlie  authority  of  fVarri?igtoti  v.  Furbdr 
is  doubtful,  after  the  case  of  Philips  v.  AsiUfig  (6),  whioh, 
to  a  great  extent,  overruled  it.  '  Here,  th^  obligees  are 
bound  to  pay  the  bill,  in  case  it  be  not  paid  by  the  ac- 

(a)  9Eatif  S4^  (k)  9  Taunt.  20& 

.    J4  ♦    -  ceplor, 
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1821.       ceptor,  according  to  the  tenor  and  effect  of  the  said  bill  of 
MuRBAT       exchange.     Now,  those  words  include  the  necessity   of 
presentment ;  for  they  shew  that  the  ordinary  course  of 
mercantile  dealings  is  to  be  followed;  and  part  of  that 
course  is,  to  present  the  bill  for  payment  to  the  acceptor, 
and,  in  case  of  dishonour,  to  give  notice  to  the  other 
parties  to  the  bill.     How  is  the  acceptor  to  pay  it,  unless 
it  be  presented  to  him  ?     For  he  cannot  tell  who  is  the 
holder,  till  it  is  so  presented^     The  pleas,  therefore^  are 
sufficient, 

Abbott^  C.J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  '  Here,  the  condition,  after  reciting 
that  TufneU  and  the  defendant  had  delivered  and 
indorsed  to  Murray  a  bill  of  exchange,  drawn  by  TufheU 
and  accepted  by  Tyrett^  provided,  that  the  bond  shall  be 
void  in  case  they,  or  either  of  them,  should  pay  the 
amount  of  the  bill  within  one  month  after  it  became  due, 
in  case  it  should  not  be  then  paid  by  the  acceptor.  Now, 
all  this,  in  substance^  amounts  to  an  undertaking  to  pay 
the  bill,  with  interest,  within  one  month  after  it  was 
due,  if  not  then  paid  by  the  acceptor.  It  is  admitted 
that  that  month  had  elapsed,  and  that  it  has  not  been 
paid  by  the  acceptor,  according  to  the  condition  of  the 
bond ;  therefore  the  defendants  are  answerable.  It  is, 
however,  contended  by  the  defendant's  plea,  that  we  are 
to  engraft  upon  this  bond  those  limitations  which  the 
law  imposes  upon  the  holders  of  bilk  of  exchange^ 
namely,  a  due  presentment  to  the  acceptor,  and  a  notice 
of  dishonour  to  the  drawer  and  indorser.  I  am  of 
opinion  that  we  qught  not  so  to  do.  I  do  not  rely  on 
the  case  of  Warrington  v.  Furbor  (a) ;  because  that  case 

(n)  $  Matt,  24S. 

bus 
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kv  been  broken  in  upon  by  the  case  of  Philips  v.  Asiling.        1 82 1  • 
Bot  there  is  a  main  distinction  between  tl^ose  cases  and      )^jo»,i^ 
the  present;  for,  in  both  of  them,  the  guaranties  were        o^intt 
gnm  by  persons  not  interested  as  parties  to  the  original 
iDstmmeot.    But,  here,   the  bond  is  given  by  Tufnell 
and  the  defendant,  who  were  both  parties  to  the  bill. 
Now,  in  that  character,  if  no  bond  had  been  given,  it  is 
desr  they  would  have  been  liable,  in  case  the  formalities 
stated  in  the  pleas  had  been  complied  with ;  and  if  the 
only  object  of  the  bond  had  been  to  give  the  plaintiff  a 
fecori^  of  a  higher  nature,  and  to  make  the  party  liable 
in  case  those  formalities  had  been  complied  with,  I 
think  we  should  have  found  it  so  expressed  in  the  con-     , 
ditkn;  and  not  finding  that,  I  therefore  conclude  that 
the  parties  meant  to  engage  to  pay  the  bill  at  all  events, 
assoreties  for  the  acceptor,  in  case  he  did  not  pay  it ; 
tndif  so^  it  is  dear  that  the  pleas  are  insufficient,  and, 
dmibre^  there  must  be  judgment  for  the  plaintiff, 

BatutJ.  I  have  had  considerable  doubts  in  the 
coone  of  this  argument ;  but  my  mind  has  at  length 
come  to  the  conclusion  that  the  pleas  are  bad,  and  that 
the  plaintiff  is,  therefore,  entitled  to  recover.  In  this 
CKc^  Tujndl  and  King  were  the  drawer  and  indorser  of 
^e  bill  of  exchange ;  and  the  condition  is,  that  if  the  bill 
be  Dot  paid  when  due,  for  the  payment  of  which  by  the 
*c«ptor  they  have  become  sureties,  they  would  pay,  or 
c«»e  to  be  paid,  the  bill  within  one  month  after  it 
l^cwic  due,  and  was  not  paid  by  the  acceptor.  It  is, 
"*^ore,  conditioned  for  their  own  acts,  in  case  of  a 
ffven  event,  namely,  the  non-payment  by  the  a9ceptor. 
Kow,  the  acceptor  has  not  paid  the  bill  in  money,  nor 
k»?c  Tu/ndl  and  King  don€  so.     The  bond,  therefore,  is 

for- 


Ki> 


NC. 
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1821.  forfeitpcl,  unless  the  neglect  to  present  the  bill  to  ihc 
acceptor,  and  the  want  of  notice  to  the  other  parties,  be 

MOKRAY 

aprnnst  Considered  by  the  Court  *as  ap  equivalent  to  actual 
paypfient.  Now,  I  think  this  was  not  the  intention  of 
the  parties  to  this  bond.  If  no  bond  I^^d  been  given, 
laches  on  the  part  of  the  holder  would  have  exonerated 
Tufnell  and  the  defendant ;  and  bne  object  of  the  bon4 
mi^ht,  therefore,  have  been  to  exonerate  the  pjaintiff 
from  such  a  risk.  It  was  very  easy  for  Tufnell  and  King 
to  ascertain,  by  enquiry,  whether  Ttpell  had  paid  the 
bill ;  and  I  think  ^hc  fair  meaning  of  the  words  in  this 
condition  was,  to  throw  upon  them  this  obligation. 

fioLROYD  J.  I  think  that  the  pleas  are  bad.  By 
the  condition  of  the  bond,  it  appears  that  it  was  given 
by  persons  who  were  parties  to  the  original  instrument, 
and  who  would  have  been  answerable,  independently  of 
the  bond,  in  case  the  custom  of  merchants  had  been 
properly  acteti  upon,  namely,  by  a  due  presentment  and 
notice  of  dishonour.  Under  these  circumstances,  the 
bond  was  executed ;  and  the  only  event  specified  in  the 
condition,  upon  which  the  money  was  to  be  ptiid  by 
Tuftwll  and  the  defendant,  is,  in  case  the  money  is  not 
paid  by  the  acceptor,  according  to  the  tenor  of  the  bill. 
Now,  non-payment  by  the  acceptor,  even  without  pre- 
sentment, is  non-payment,  according  to  the  tenor  of  the 
bill ;  for  a  presentment  is  not  a  material  ingredient  to 
entitle  a  party  to  maintain  an  action  against  th^  ac- 
ceptor. He  may,  perhaps,  plead  as  a  defence,  that  he 
was  always  ready  to  pay  the  bill,  and  that  as  soon  as  he 
knew  who  was  the  holder  of  it,  he  tendered  the  money; 
But  a  i)lea,  that  the  bill  was  not  presented  to  him,  would 
be  no  discharge.     Here,   Tiifnell  and  the  deibndant,  iii 

case 


KiKO. 
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DO  bond  had  been  executed,  woqkl  have  been  d  is-         iggl. 

du-gcd   by  tlie  want  of  notice  pf   dishonour.      The        

co&ditioD,  lowever,  is  totally  silent  as  to  notice,  as  the  „"Jii^J 
oolf  event  there  mentioned  is  non-payment  by  the 
acceptor.  I  am  of  opii^ion,  that  here  there  was  no 
fAjment  bj  the  acceptor,  either  in  fact  or  in  law ;  and, 
tbereforjp,  that  the  defendant  still  remains  liable  on  the 
bond. 

BifrJ.  co^cujrr^. 

Judgpipnt  %f  t|ic  p|jij|tiff. 


WaLKJ^    against   J^IaITLAND.  Saturday, 

Ninremher^ 

\  RULE  nisi  having  been  obtained,  in  Hilary  term  The  under- 
last,  for  setting  aside  the  award  in  this  case,  the  ^^li^ofin!. 
Court,  on  cause  being  shewn,  ordered  the  award  to  be  JUSJ^^fo'^Jfio^ 

stated  in  a  case  for  their  opinion.     The  material  facts  »ri«ing  jmme. 

*^  oistely  from  a 

Stated  00  the  face  of  the  award  were  the  following :  The  peril  of  the  sea, 

,  ',  ^ut  remotely 

pmm^  being  owner  of  the  ship  Britannia^  by  a  charter-  from  the  n^- 

paity,  bearing  date  the  5th  day  of  October ^  1818,  char-  master  and  ma- 

tered  her  to  James   Wildman  to   proceed   to  the  West 

hiies^  there  to  load  a  cargo  of  colonial  produce,  and  to 

hriflg  home  the  same  to  this  country.     By  the  usage  of 

trade  in  that  behalf,  the  risk  of  bringing  colonial  pro- 

dnce  in  the  West  Indies  from  shore  to  the  ships  in  which 

the  same  is  to  be'  conveyed  home  to  Englatid^  is  borne 

hy  the  owners  of  ships,  unless  specifically  agreed  to  the 

contrary.     The  plaintiff,  to  indemnify  himself  against 

<uch  risk,  with  respect  to  loading  the  Britannia  In   the 

wild  voyage,  on  the  24th  Afrily  1819,  effected  a  policy 

Of 
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182L       of  insurance  in  the  common  printed  form  on  boats  be- 
'        longing  to  the  ship  Britannia,  and  on  produce  in  said 

Waixik 

againtt       boats,  or  in  any. other  craft  employed  in  loading  the 
ship  during  her  stay  at  5^.  Kitts.     The  defendant,  by 
his  agent,  subscribed   the  policy  for  200/.     The  ship 
Britannia  arrived  at  St.  Kitts,  on  the  said  voyage^  on 
the  6th  day  of  January,  1819.     She  was  manned  with  n 
competent  crew,  had  they  conducted  themselves  with 
propriety,   and  done  their  duty  in  loading  the  ship. 
On  the  16th  day  of  April,  1819,  while  the  ship  lay  at 
&.  Kitts  to  take  in  her  cargo,  a  certain  sloop,  called 
the  Vigilant,  was  employed  as  a   craft   on  bdialf  of 
the    said  plaintifi^    to  bring   produce   from    a  place 
in    the  island    called    Red  Flag  Bay  to     the    ship, 
then  Ijdng   at    the    distance  of  fifteen   miles    there- 
from.    The  sloop   having  received  a  ftdl   loading  of 
sugar,  to    be  carried  on    board   the  ship,^  proceeded 
from  B£d  Flag  Bay  about  six  in  the  morning  for  the 
ship,  in  charge  of  the  chief  mate  and  three  seamen 
belonging   to   the   ship,    and  four  negroes,  labourers. 
The   sloop  was  sufficiently  manned ;   and  if  the  mate 
and  the  other  persons  had  done  their  duty,  the  sloop, 
with  the  produce  on  board  thereof,  would  have  safely 
reached  the   ship.     About  eight  in   the  evening    the 
mate  lay  down  to  sleep,  leaving  the  charge  of  the  watch 
to  -one  of  the  seamen;  another  having  the  helm ;    and 
soon  after  the  mate  went  to  sleep,  the  whole  of  the 
watch  on  duty  went  to  sleep  also.     The  sloop  being  left 
to  herself,  ran  ashore,  and  was  beat  to  pieces,  whereby 
part  of  her  laading  was  lost,  and  the  residue  damaged. 
The  loss  arose  and  happened  from  the  misconduct  and 
negligence  of  the  persons  so  on  board  the  sloop.     On 
t]ie  17th  Aprily  while  the  ship  was  at  St.  Kitts,  for  the 

purpose 
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puTpose  aforesaid,  four  seamen  of  the  ship  were  sent        1821.    .. 

ashore  by  the  master  in  the  lonff  boat  of  the  ship  to       , 

hring  on  board  a  hogshead  of  sugar,  then  lying  on  the       a$mn»t 

beach,  and,  havmg  put  the  hogshead  of  sugar  mto  the 

boat,  by  their  mismanagement  the  boat  was  driven  on 

the  beach  and  wrecked,  and  the  hogshead  of  sugar  was 

entirely  washed  out.     If  the  boat's  crew  had  done  their 

duty,  the  boat  would  have  safely  reached  the  ship  with 

the  hogshead  of  sugar;  and  the  loss  thereof  arose  from 

the  misconduct   and   negligence  of    the    boat's  crew. 

Upon  these  facts  the  arbitratoi*s  awarded  in  favour  of 

the  phuDtiiT. 

CampbeB,  for  the  plaintiiF,  relied  upon  Busk  v.  The 
Scj/al  Exchange  Assurance  Company  as  an  authority  in 
point  (a) 

PoUodj  contra.     Here  the  loss  has  happened  in  con- 

vqocQce  of  the  negligence  of  the  crew,  who  are  the 

ienraots  of  the  plaintiff,  and  not  by  perils  of  the  sea. 

Tbis  is,  therefore,  in  point  of  law,   a  loss  happening 

bom  the  negligence  of  the  assured  himself;  and,  there- 

fcre,  the  underwriters  are  not  liable.     In  Gregson  v. 

GHiert{b)y  it   was  held,    that  where  a  loss  happened 

bjr  a  mistake  of  the  master,  it  could  not  be  considered 

a  iott  by  perils  of  the  sea.     And  BuUer  v.  Fisher  (c)  is 

to  the  same  effect.    In  this  case,  too,  there  was  a  breach 

of  the  implied  warranty  to  provide  a  master  and  crew 

of  competent  skill.     For  here  they  were  not  sufficiently 

(a)  2  B.  4^  A.  73*  •    (6)  Marshall  ^tn  Insufanct,  690* 

(c)  3  £^.  67. 

vigilant, 
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1821.        vigilant;   atid,  in   consequence   of- that,  the   loss   hap- 
pened.    Tait  V.  Levi,  (a) 


Maxtlavb. 


Abbott  C.  J.     I  am  of  opinion  that  the  plaintiff*  is 
entitled  to  recover.^    Tne  subject  of  this  insurance  was 
very  special;   it  was  on  boats   belonging   to  the  ship 
Britannia^  and  on  produce  in  the  said  boats,  or  }n  any 
other  craft  employed  in  loading  the  ship  durfng  h^r  stay 
at  St.Kitts.     No  doubt  the  owner,  under  this  policy, 
expected  to  be  indemnified  against  the  loss  in  question. 
•  The  words  of  the  policy  are  very  large,  and,  although 
it  may  appear   extraordinary,  that^  the    underwriters 
should  undertake  to  indemnify  the  assured  against  the 
negligence  of  the  master  and  crew,  which  is  a  species 
of  misconduct  on  their  part,  yet  it  is  clear,  that  they 
do  so  in  the  case  of  barratry,  which  is  the  highest  spe- 
cies of  misconduct  of  which  the  master  and  crew  can  be 
guilty.     In  this  case,  the  imtnediate  cause  of  the  loss 
was  the  violence  of  the  winds  and  waves.     No  decision 
can  be  cited,  where,  in  such  a  case,  the  underwriters 
have  been  held  to  be  excused  in  consequence  of  the  lotes 
having  been  remotely  occasioned  by  the  negligence  of 
the  crew.    I  am  afraid  of  laying  down  any  such  rule;  it 
will  introduce  an  infinite  number  of  questions,  as  tb  the 
quantum  of  care  \<^hich,  if  used,  might  have  prevented 
the  loss.     Suppose,   for   instance,   the  master  were  to 
send  a  man  to  the  mast-head  to  look  oiit,  and  he  falls 
asleep,  in  consequence  of  which  the  vessel  runs  upon  a 
rock,  or  is  taken  by  the  enemy,  in  that  case  it  might  be 
argued,  as  here,  that  the  loss  was  imputable  to  the  neg- 

(a)  14  Emit,  481. 

ligence 
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%enceof  oneof  the  crew^  and  that  tji6  tihderwf  Iters        tS^i. 
were  not  liable.     These,  and  a  variety  of  oth'fer  such       ^^ 
questions  would  be   introduced,   in    case  Otl^  opihibn        ngphitt 
were  in  favodr  of  the  underwriters.    I  tannbt  distitigufsh 
this  case  from  that  of  Busk  v.  The  Itoi/dl  Hjcchdiige  As- 
mrance  Company ;    there,  the  imm^drst^  Ci.\xi^  of  tfi6 
loss  was  fire,  produced  by  the  negligence  of  oYre  6f  Afe 
crew;  jet  the   undcr^rriters   were  field   (6*  be   liable. 
Here,  the  winds  and  waves  caused  the  loss,  bat  (ft^y 
woald  not  have  prodncc^d  that  effect,  unles's  there  had 
heen  neglect  on  the  part  of  the  crew.     I  think  that  the 
imderwriters  are  liable  fot*  the  lo^  thdi  hdd  aris^h  ih 
this  case. 

Batlev  J.    Here,  the  Itfss  rirose  from  the  Abbp  vHth 

the  goods  on  boa^d  Waiving  b^A  beat  to  pieces  t>y  the 

ibrce  of  the  winds  and  waves ;  and  the  question  in  this 

case  is,  whether  the  underwriters  are  exonerated  from 

the  loss,  by  proving  negligence  on  the  part  of  the  crew, 

althoagh  the  damage  was  occasioned  by  the  perils  of 

the  sea.    It  is  the  duty  of  the  owner  to  have  the  ship 

prq)erly  equipped,  and  fbr  thiit  purpose,  it  is  necessary 

that  he  should  provide  a  (xyiyifpetent  master  and  crew 

'in  the  first  instance ;  but  having  done  that,  he  has  did- 

cbai^  his  duty,  and  is  libl  responsible  for  their  ne^i- 

gence^  as  between  him  and  the  unclerwriters.     If  that 

were  not  considered  to  be  the  Jaw,  the  question  must 

iare  frequently  arisen,  whether  there  had  been  proper 

care  and  attention   by  the  master  and  mariners.     It  is  ' 

2I0W,  however,  raised  almost  for  the  first  time.     I  ain 

of  opinioD,  that  in  this  case  the  underwriters  are  liable. 

HoL- 
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HoLROYD  J,      The  rule   of   law  is,  that  proxima 
causa  non  remota  spectatur,   and  here  the  proximate 
cause  of  the  loss  was  the  peril  of  the  sea.    The  question 
is,  whether  the  underwriters  are  liable  for  a  loss   pro- 
ceeding directly  from  a  peril  of  the  sea,  but  remotely 
from  the  negligence  of  the  crew.     The   underwriters 
engage  to  be  responsible  for  the  barratry  of  the  master ; 
they  therefore  engage  to  be  responsible  for  the  highest 
species  of  misconduct     This  case  cannot  be  put  on  the 
ground  of  the  breach  of  the  implied  warranty  to  pro- 
vide a  master  and  crew  of  competent  skill.     It  is  suffi- 
cient, if  the  owners  provide  a  master  and  crew  generally 
competent ;  there  is  no  implied  warranty  that  such  a 
crew  shall  not  be   guilty  of   negligence.     I  therefore 
agree  with  the  rest  of  the  Court,  that  the  rule  for  set- 
ting aside  the  award  must  be  discharged. 

Rule  discharged,  (a) 

(a)  Smt  J.  WM  abttnt  at  Cbamben. 


Saturdaj/9 
November  56» 


The    King    against    The   Inhabitants  of 
Hardwick. 


A  pwiper,        T^WO  justices  by  their  order,  removed  John  Hintoru 

bong  eighteen      Jl  '*  • 

yews  6f  age,  his  wife  and  child,  from  the  parish  of  Stanton  Har- 

and  residing 

with  his  father,  court,  in  the  county  of  Oxfordj  to  the  ptirish  of  Hard- 

was  drawn  as  a  ,    .       ,  ^^^  /•  i     i 

militia  man,       wtck  m  the  same  county*     The  sessions  confirmed  the 
frre  years  as  a^    Order,  subject  to  the  opinion  of  this  Court  on  the  follow- 

ST^utSi-  ^"«  ^^-     '^^^  P*"?^""  ^^  ^""^^  ^  ^^^  P*"^*"  ""^  ^'''^' 

▼ice»  he  several 

times,  when  on 

furlough,  and,  finally,  after  his  discbarge  from  the  militia,  returned  to  bis  fatber*s  housC : 

Held,  that  by  his  so  remaining  separated  from  his  father's  family  after  twcnty^one,  lie  w&s 

emancipated,  although  the  original  separation  was  not  voluntary  on  his  part. 

wick^ 


H.^BDWICK. 
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wt^  and  resided  there  as  a  part  of  the  fiunily  of  his       1821. 

bther,  vho  was  a  settled   inhabitant  of  that  parish.      ^  ,, 

Intbeyesr  1817,  when  the  pauper  was  18  years  of  age^        agamst 

Tuio  XobibN" 
he  MB  drawn  for  the  Oxfbrdshire  militia,  and  served        imis  of 

tkttcin  for  fire  years  as  a  ballotted  man ;  the  raiment 

during  the  whole  of  that  period,  being  embodied  and 

in  sctoal  service.     He  joined  the  regiment  in  1808,  and 

io  the  year  1809,  having  obtained  a  Airiough  for  three « 

w«ksi  be  returned  to  tiie  house  of  his  &ther,  who  was 

still  residiiig  at  Hardwicij  and  lived  with  him  for  about 

a  fafftDi^r.    In  the  year  1811,  the  pauper  obtained  a 

seoQod  fadoogh  for  a  fortnight,  and  went  again  to  his 

fiithci's,  who  had  removed  to,  and  was  then  residing  in 

the  parkh  of  Stanton  Harcourtj  where  he  remained  for 

aboQt  twelfe  dajs.    The  piiuper  was  discharged  from 

the  Aiifitis  ]Q  the  year  1813,  when  he  returned  to  his 

father  in  Stanton  Harcourtj  who  gave  him  lodgings  in 

Ub  houe  till  his  marriage.     After  the  pauper's  return 

firooi  the  milida,  and  before  his  marriage, '  his  father 

guned  a aettkment  in  Stantaii  Harcoiat. 

Croa^  m  support  of  the  order  of  sessions.  The 
paapcr  bj  remaining  after  twenty-one^  separated  from 
lus  Alher's  fiunily,  became  emancipated :  Bex  v.  Cfm- 
hmofbome  (a),  Bex  v.  Eoach.  {b)  And  consequently  the 
flfaKquent  settlement  of  his  father  was  not  communi- 
oled  to  him.     H^  was  then  stopped  by  the  G)urt. 

Bigkj  contra.  All  the  cases  which  have  hitherto 
bes  (iefermined  on  the  subject,  as  to  the  emancipation 
bfiepanUion,  are  cases  ia  which  the  separation  was  volun- 

(ft)  10  EaUf  8«.  (*)  «  T,  n.  247. 

Vol  V.  N  tary 
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l8iL       iary  at  first  on  the  part  of  the  child.     That  was  so  ii 

"  Sex  V.  Cowkoneubomem  and  in  Bex  v.  Roach  there  is  ihii 

TiMKiwa  *^        ^ 

<tfninK  difltinctloQ  also^  that  there  the  Bcpar^tion  coinmencec 

TWInhAlt-  «,,.,,.,                        '       , 

'  Milt  of  after  the  di&ld  attained  twenty-one*     Those  cases,  there 

;  ^^^^        fore,  4o  not  go  so  far  as  the  present.     In  JUx  v.  IValpoU 

SL  PeUrs  (a),  iMid  in  JB^jr  v.  Siamdx  {b\  vhich  are  mori 
I  similar,  the  distinction  is,  that  there  the  paupers  volun- 

\  tarily^  enlisted  as  soldiers.     But  here,  the  original  separ- 

atk>n  was  under  the  controul  of  the  law,  by  the  pauper 
\  ^  being  ballotted  as  a  miUtia  man.    This  therefore  is  like 

j  the  case  of  an  arrest  before  twenty-one  and  continuance  in 

j  prison  till  after,  under  which  circumstances  it  could  not 

BUfely  be  contended  that  the  pauper  would  be  emand- 
^  pated.    In  Rex  v.  Brokdhembury  {c\  a  separation  by  force 

of  law  in  a  workhouse  was  held  no  emancipation,  and  Rex 
v«  Wobum  {d)  shews,  that  the  circumstance  of  being  ia 
the  militia  is  not  alone  an  emancipation.  The  origi- 
nal separation  being  therefore  in  this  case  compulsory, 
the  pauper's  settlement  will  follow  that  subsequently 
gained  by  his  fiuher,  and  the  order  of  sessions  is  there- 
fore wrong. 

Abbott  C.  J«     The  rule  of  law  is,  that  every  new 
settlement  acquire4  by  the  parent  is  communicated  to 
the  children  so  long  as  they  remain   members  of  his 
'  fiimily ;  and  the  question  in  this  case  is,  whether  at  the 

time  when  the  father  gained  his  settlement  in  StarUon 
Harcourtj  this  pauper  remained  a  member  of  his  family. 
Now,  during  the  minority  of  the  child,  he  will  remain 
almost  under  any  circumstances   unemancipated ;  but 


(a)  Burr.  S.  C.  658.  (6)  5  T^R.  670. 

(c)  2  JBloit.  39.  (rf)  8  T.  R.  479. 


where 


wbcre  the  new  settlement  is  acquired  by  the  parent  after 
the  child  has  attained  twenty-one,  it  will  not  be  com- 
maicatcd  unless  in  fact  the  child  continues  part  of  the 
bmUj.  Where  therefore,  at  that  period  he  is  absent, 
oipbyed  in  gaining  a  livelihood  for  himself,  or  serving 
Mia  this  case,  ia  the  militia,  I  thinlc  he  no  longer  re- 
■uDs  a  member  of  the  &inily%  In  the  present  case, 
I  dunk  that  the  sessions  have  come  to  a  right  ceiii- 
in  decidiog  that  the  last  l^al  scttiemetit  of  the 
iU  Hariwidr* 


IKI? 

Tbe  Kino 

againU 

The  IpMiit 

Hardwick* 


Bjitjlet  J.  I  am  of  the  same  opinion.  If  a  child  fae 
Kpanted  fram  his  fiitfaer'a  family^  and  does  not  vetimi 
t3l  after  tvcatyYeDe^  he  ceases  to  be  a  member  nf  that 
family^  and  oooseqiiently  his  sdLtleaaeiit  will  not  nfter 
twwty-«o^  shift  witb  that  of  his  iiitber,  I  think,  there- 
fare^  that  the  sewioni  4fe  right,  and  that  this  case  ia 
kardy  disUognishahle  from  Bm  v.  Wt^pfie  St.  Piien. 


HoLEOTD  J.  I  am  of  the  same  opiaion.  The  dfs*- 
tiDction  betweeo  a  compulsory  and  a  voiantary  aepav« 
itioa  sooK  to  me  to  be  immaterial*  Tbe  case  must 
UiMr  the  same  rule  as  JBfir  v.  fTatpsk  $.  Petet's. 

Order  of  sessions  confirmted.  (a) 


(«)  BeM  J.  «ia  abi^nt  «l  Cliamfeen. 


N2. 


CASES  IN  MICHAELMAS  TERM 


*^^^^  The  King  against  Seville  and  Others. 

^^SSdSd*m^  'J'HIS  was  an   appeal   by  the  defendants,  who  were 

offender  finr  a  overseers  of  the  poor  of  the  township  of  Quick,  in 

mudemeenor  "^ 

oonmiitted  in      the  West  Riding  of  Yorkshire,  against  the  accounts  oi 

bit  presence  in 

apleoeof  reli-  John  Robinson,  late  constable  of  that  township.     At  the 

and  canied   '  trial  it  appeared,  that  on  a  Sunday,  in  the  month  of  De- 

magigtrato^  and  ceTTiber,  1819,  a  person  of  the  name  of  William  White- 

ambyreooff-  *^^   being  in   a  state  of  intoxication,  met  a  j'oung 

aeclrteh^ ftT  ^^°""*  ^^  *®  ^^^^  *^^  ^" ^'^  attempting  to  take  liber- 

HoiAASth  ^^^  "^^^  ^^^^  ^^^  made  her  escape  from  him,  and  took 

eipenoei  of  refiige  in  the  chapel,  where  divine  service  was  just  be- 

such  a  proie- 

cudon  were  not  ginning ;  he  followed  her  and  behaved  in  an  unbecoming 

moniffft  expend-  ' 

ad  by  him  in      and  rude  manner.     In   consequence  of  which    he  was 
nSl^  ^  """  taken  iiito  custody  by  the  constable,  (who  was  then  in 
^  he  could      ^®  chapel,)  and  the  chapel-warden,  and  was  the  next 
^hbtro^u*  ^y  ^y  ^^^^  lBke[i  before  a  magistrate ;  and  they  were 
under  18  o,  J.    \yoi\x  bound  by  recognizance,   to  prosecute  him  at  the 
next  Wakefield  Sessions  for  a  misdemeanor,  which  they 
accordingly  did ;  and  he  was  found  guilty,  and  punished 
by  six  months  imprisonment.    No  notice  was  ever  given 
to  the  overs^rs  or  other  inhabitants,  that  the  prose- 
cution was  intended  to  be  carried  on  at  the  expence  of 
the  township,  nor  was  it  mentioned  or  approved  of,  at 
any  meeting  of  the  inhabitants.     The  sessions  at  Wake^ 
fields  where  the  indictment  against  Whitehead  was  tried, 
were  held  in  the  month  of  January,  1820,  and  in  the 
March  following,  the  constable  regularly,  and  in  the  way 
pointed  out  by  the  act  18  Geo.  3.  c.  19.,  presented  his 
accounts  of  the  expenses  incurred  by  him  in  the  dis- 
charge 
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deige  of  his  office  as  constable;  the  whole  of  whidi  1821. 
were  allowed,  except  the  item  of  18/.  for  the  expenses 
incurred  in  the  prosecution  of  WTiiteheadj  the  allowance 
of  which  was  negatived  by  a  large  majority  of  the  meet^- 
B^  of  the  inhabitants,  held  for  the  purpose  of  investi* 
gating  them,  upon  the  ground  that  it  was  not  a  charge 
viiidu  by  law,  the  constable  could  make  upon  the 
towuhip.  In  consequence  of  this  refusal,  the  constable 
duly  applied  to  a  justice  of  the  peace^  for  a  summons 
ibr  die  overseers  of  the  poor  to  shew  cause^  why  they 
shoukl  not  pay  this  sum ;  and,  upon  the  overseers  ap- 
pealing, the  magistrate  made  an  order,  allowing  the 
above  sum  of  18L,  against  which  order  the  overseers  ap* 
peakd.  Upon  hearing  the  appeal,  the  sessions  con- 
firmed the  order. 

K  AUenon  and  Elachbume,  in  support  of  the  order 
of  sesooDB.  In  this  case  the  only  question  is,  whether 
this  fids  vithin  18  6.  3.  c.  19.  s.  4.,  the  preamble  of 
which  recites,  that  whereas  constables,  &&,  are  or  may 
be  at  great  charge  in  doing  the  business  of  their  parish, 
tovDsliip,  or  place,  and  in  many  cases  are  not  suffici- 
ently indemnified  by  the  laws,  and  it  then  gives  a 
power  to  them  to  charge  in  their  accounts  <<  all  sums 
io  by  them  expended  on  account  of  their  parish,  town- 
ship, or  place,  in  all  cases  not  hitherto  provided  for 
^  the  laws  heretofore  made,  or  by  this  act."  Now 
thoe  words  are  very  large^  and  are  to  be  construed 
libcfiBy  in  favour  of  a  public'  officer.  By  IS  and 
14  Civ.  2.  c.  12.  5.  18.,  the  constable's  rate  was  created 
for  the  parpose  of  indemnifying  him  against  the  ex- 
PoittB  of  relieving,  conveying  with  passes,  and  carrying 
nigQes,  &C.  to  the  house  of  correction.  By  the  first 
>r  3  section 


»«  CASES  iii  MICHAELMAS  TERM 

IB^l.       sHrtion  iof  18  G.  S.  r.  19;,  his  expense  before  infigi.s- 
-^    '  trate^  prerions  td  coitimittal,  are  provided  ibr.      Now 

PW»^        thcae  are  the  c^es  wtthih  the  words    "  provided  for  by 
the  kws  Iieretofiore  n)ade»  or  bjr  this  act."     The   ex- 
peusni  therefore^  which  he  is  to  be  allow^  to  charge 
in  hit  accoants  ariD  different  from  tliosc    They  inlisl, 
thb'efore^  be  of  the  natui-e  of  thoee  charged   in  tbi& 
aftse.    Here^  the  constable  was  doing  the  bmincas  of  the 
township ;   for  to    preserve  the  peace  of  the  township 
was  his  especial  dutj,  and    the  b^each  of  tike  peace  was 
cattmitted  in  his  preaenccy  and  he  was  bound  of&eialiy 
to  interfercv     Thai  is  the  distinetioii  between  this  case 
and  Rex  v.  Bird,  (a)     Tberey   tlie  brefM^  of  the  peace 
was  coiDmitted  in  the  d^seilce  of  tb^  oon^tfeiblei  who 
was  afterwards   called  in.      Here,  tooi   no  iUdtvidttHl 
wrong  was  inflicted,  as  there,  where  there  was  an  as- 
saalu    But  bere^  what  the  party  was  Uken  up  $thd  pro- 
secuted for,  was  an  indecent  brawl  in  the  chapel»  which 
was  a  gc^ieral  offence  to  all  the  township. 

ijiiiledale^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  Thfe  difficulty  in  this  ca^  is,  id  shew 
thAi  it  W2is  the  business  6f  the  township  to  prosebute  the 
itiditidual,  tvhd  in  this  case  committed  the  offence ;  for, 
unless  it  be  clearly  made  out  to  be  th^  business  of  th& 
tbwnship,  it  is  impossible  that  the  sums  expended  by  thfe 
constable^  in  this  case,  can  be  said  to  be  a  charge  in 
doing  the  business  of  the  paribh,  township,  or  place,  so 
as  to  bring  it  within  the  act  of  parliament.  Now  I  am 
aware  of  no  law  which  says  that  it  is  the  business  of 
a  parish  Or  township  to  enter  into  such  prosecutions ; 

(•)  2  J?,  J  4.  529. 
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and  I  am  therefore   oF  opinion,    that  these  expenses        18f  !• 

oKkt  not  to  have  been  allowed  by  the  sessions.  S^TZT 

^  -^  The  Ki»a 


BinxrJ.    The  coiistdhfe,  in  this  case,  acted  per-i 
fedy  right  in  taking  the  offender  before  the  magistrate, 
batheshoaldhave  done  no  more.     He^  however,  td- 
gedierwith  the  diapel*w^en,  enters  into  a  recogni* 
aoee  to  prosectite^  having  no  authority  to  do  so.   Now^ 
bciire  he  did  thia^  he  should  have  considered,  whether 
be  VIS  vSling  to  enter  into  such  a  rceognizance  at  his 
ovB  eipcBaie;  and  if  DOt,  he  should  hilve  endeavoured 
to  have  oblaiiiad  sotne  adthority  from  the  township,  in 
vhidicaseit  woald  have  been  different;  but  not  having 
donfc  so,  1  tfabk  he  cannot  charge  these  sums  in  his  ae^ 
00801^  asjDOBies  expended  on  aoioount  of  the  tbwnsfaip. 
Voymisdbievetas  cxMiieqtienoes  might  arise,  if  the  act  of 
a  coaslaUe  coald  tlivs  sobject  the  township  to  heavy 


agQVUt 
Sktzlli. 


HeuoTB  J.     I  am  of  the  same  opinion.    The  con* 

>table  J»  atitled  Co  charge^  in  his  accotitits,  the  motiies 

cipcnded  hjf  hkn  in  his  office  on  account  of  the  town- 

s^.    Id  this  case^  bis  duty  was  completely  at  an  end^ 

vIms  he  had  carried  the  o£feiider  before  a  magi^itrate ; 

ttd  to  prosecute  and  to  be  bound  over  by  recognizance 

to  do  so^  was  no  part  of  his  duty.  In  this  respect,  how* 

^Of  he  chose  to  submit  to  the  authority  of  the  magis* 

tnt^  and  permitted  himsdf  to  be  bound  over.    Bat 

tW  act  is  not  binding  on  the  township.     I  am  dcariy 

of  opioioD,  that  these  diargea  do  not  fall  within  the  act 

of  pariiamoit,  and  that  the  sessions  did  wrong  in  allow- 

iagdieiB. 

Order  of  sessions  quashed,  (a) 


(v)  Jkd  J.  WW  abflMit  at  Cbsmbtrst 

W4 


in 
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1821. 


The  King  against  The  Inhabitants  of  Alnwick. 


An  order  of 
remoral  wm 
dated  lit  ^m- 
gutit  1814,  and 
an  order  of  nift- 
pension  todort- 
ed  thereon,  in 
conaequenoe  of 
tiie  aiduieM  of 
the  pauper; 
and  a  copy  of 
auch  order  and 
indorMment 
was,  in  1814, 
aerred  upon  the 
appellant!,  but 
the  original  or- 
der not  pro- 
duced at  the 
time  of  aenriag 
iucfa  oopy ; 
and,  subae- 
quently,  ia^ 
1815,  another 
part  of  the  order 
andindone- 
ment  executed 
by  theiame 
Jbsticet,  but 
bearing  date  in 
Atigust,  1814, 
was  served 
upon  the  appel- 
lants.    The 
pauper  was  not 
removed  till 
1819,  wbenan 
appeal  was  duly 
entered:  Held, 
that  the  senrices 
of  the  original 
order  of  re- 
moval in  1814 
and  1815  were 
both  defective, 
and  that  the  ap- 
peal was  made 
in  time,  not- 
withstanding 
49  G.  9.  C.184. 
«.2. 


^PWO  justices,  by  their  order,  dated-  the  6th  August^ 
1814,  removed  Margaret  Walker^  a  pauper,  from 
the  parish  of  Alnwick^  in  Northttmberland^  to  the  parish 
or  parochial  chapelry  of  Haydon^  in  the  same  county. 
On  an  appeal  against  this  order  at  the  Mtdiadmas 
sessions  in  1820;  it  was  discharged,  subject  to  the 
opinion  of  this  Court  upon  the  following  case :  The 
pauper,  at  the  time  the  above  order,  dated  6th  August^ 

1814,  was  made^  was  extremely  ill,  and  in  such  a 
state  of  health,  that  she  could  not  be  removed  with- 
out danger;  the  execution  of  the  order  was,  thcsne- 
fore,  suspended  by  an  indorsement  thereon  in  the 
usual  form.  On  or  about  the  6th  September^  1814, 
a  copy  of  the  said  order  of  removal  and  indorsement 
was  delivered  to  and  served  upon  one  of  the  overseers 
of  the  poor  of  Hajfdon^  by  a  person  sent  and  authorised 
by  one  of  the  overseers  of  the  poor  of  Abmick^  such 
person  not  then  having  the  order  with  him ;  and  on  the 
4  th  October i  1815,  another  part  of  the  original  order 
of  removal  and  indorsement  was  delivered  to  and  served 
upon  one  of  the  overseers  of  the  poor  of  Hmfdon  by 
the  overseers  of  the  poor  of  Alnwick.  This  last  men- 
tioned document,  so  served  on  the  4th  October^  1815,  bad 
not  been  executed  by  the  removing  justices  on  the  6th 
Attgtistf  1814,  but  was  executed  by  them  in  September' 

1815.  It,  however,  bore  date   the  6th  August ^  1814. 
The  (3rder  originally  executed  was   not  at  any  time 
shewn  to  any  of  the  overseers  of  Haydoru    The  sus- 
pension 
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paatm  of  the  execadon  of  the  said  order,  on  account  1821. 
of  tlie  fiidaiess  of  the  pauper,  was  taken  off  in  August^  — - 
1SI%  and  a  fiirther  order  was  then  indorsed  by  the 


IhaKnra 


Hm  lahdrit- 

on  the  order  of  remoTal  for  the  payment,  by       Mito«f   , 
d^  orerMers  of  Hmfdon^  to  the  overseers  of  Alwoaick^      Au>^ck- 
of  the  sum  of  161i.- 175.  5^,  being  the  charges  proved 
«pon  oath  to  have  been  incurred  by  the  suspension 
of  the  order  of  removal.      On  the  5th  of  September^ 
1820,  the  pauper  was  duly  removed   from  Alnwick 
to  Hi^dxmj  and  an  appeal  against  the  order  of  re- 
moval was  entered  at  the  Michaelmas  sessions,   1820, 
When  the  case  was  caUed  on,  and  the  facts  above 
stated  had  been    proved,  it   was   contended,   on  the 
part  of  the  le^xmdoits,  that  the  appellants  could  not 
be  beaai^  as  they  had  omftled  to  appeal  against  the 
Older  of  removal  within  the  time  allowed  by  law :  the 
49GLd.  f.  124. 1. 2.,  enacting,  that  when  the  execution 
of  aay  oider  of  removal  shall  be  suspendedi  the  time  of 
sppesfing  against  such  order  shall  be  computed  accord- 
ing to  the  rules  which  govern  other  like  cases  from  the 
tine  of  serving  such  order,  and  not  from  the  time  of 
fliskiiig  wash  removal. under  and  by  virtue  of  the  same. 
He  Court,  however,  permitted  the  case  to  proceed,  and 
the  sppeal  was  allowed. 

Manyatf  in  support  of  the  order  of  sessions.     The 
fiertion  in  this  case  is,  whether  the  appellants  were  too     - 
late  m  making   their  i^peal.     This  depends  o.n  the 
49G.$.  c.  124.  s.  2.   which  enacts,  that  when  execution 
ofsoy  order  of  removal  shall  be  suspended,  the  time  for 
Wffo&ag  against  such  order  of  removal  shall  be  com- 
puted according  to  the  ndes  which  govern  other  like  cases 
km  the  time  of  serving  such  order,  and  jiot  from  the 

time 
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lH2\i       tithe  &f  misdciilg  dtich  remDva),  under  and  by  virtue  oF 

'      the  sdihe;     The  qtiesHon,  then,  is^  ivh^n  was  the  order 

fl^oiMji       seriedf    it  clearly  Was  not  served  in  Sept emSer.  1814, 

inti  or       for  thdt  t^^  M  insaiBctent  service  oS  a  copy  anly,  with* 

out  shying  the  original;     Nor  nhis  the  second  service 

^bbd  i  for  that  wa^  not  a  duplici^e,  the  original  having 

beeh  ^IceCUted  in  18 1 5,  by  the  magistrates^  witiiout  aiijr 

frei^h  eHabiinatibn  or  enquiry.     It  was  nothing  more 

tbati  A  copy^    Then  there  was  no  valid  service  till  the 

remdirftt  todk  pikce;  and  in  that  case  the  i^ipeal  is  in 

tirhe. 


LHOecUlei  ebnh^.  It  mtfst  be  admitted^  thai  the  first 
!(ehribe  irAs  ihsuAldeht ;  but  the  s^eohd  was  valid.  The 
dAte  df  an  order  is  imhi^terfat.  In  Reap  t.  Brin^pi9m  {a)i 
k  Was  ih  blanks  ieltid  yet  the  ^rder  was  held  to  be  good^ 
Th^  tne^e  cii>cnitistaHee,  therefore,  that  this^  which  wae 
CK^Cifted  ih  Ocfebh-j  !815>  lifas  antecedently  dated^  will 
nbt  titiat^  it  it  was,  therefoi>e^  an  original  order^  which 
May  be  defined  i6  be  an  order  comidg  frdm  die  propet 
authority.  It  was  not  necessary  that  the  magistrates^ 
who  were  perfectly  well  acquaibted  with  the  case,  should 
hear  the  salne  fncn  proved  over  again.  Then,  if  so, 
the  appeal  should  have  been  in  1816,  and  is  now  loo 
late. 

Abbott  C.  J.  The  ofayeotion  made  here  to  the  jiidg^ 
nl^nt  of  the  Court  of  Quaker  Sessions,  is^  that  they  have 
allowed  this  appeal,  when  in  point  of  law  the  ai^pellants 
were  not  entitled  to  it,  not  having  appealed  within  the 
time  allowed  by  law.     That  question  depends  entirely 

(a)  2  iW  \H> 

upon 
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1(1011  the  validity  bf  the  aer^lde  of  the  ordeh     Nd#,        Igsl. 

tfiat  service,  m  order  ttt  be  valid,  hiiist  be  either  by  de^       r^ 

Bffry  of  the  order  its<^lf,  or  by  leading  a  cbpjr  of  the        ofinifiiP 

order,  and  at  the  tome  Ume  prodticing  the  origlhJ^L     It    "^tJtolJf  **" 

isadflritted^  that  the  service  in  18*4  wa^  defective;  bat      Alkvick* 

Amu  ittlSlS  there  tras  A  sbtoiid  settice.     Kbw,  if  that 

VIS  the  service  of  Vl  cnpf,  it  1<ra§  bad',  fdl*  th^  same  r^- 

sott  as  tittated  the  ptrfe^iotis  se^tice•     It  is^  Hbwfever; 

ooDtaded,  that  thfo  #a^  thb  service  bf  ft  iie#  origibal 

onkr.  Bat  if  w^  w^e  td  hbM  thftt  to  be  so,  we  shenitd^ 

»b  stems  to  ttte)  giv^  to  it  afi  effect  liot  intended  by  the 

JQHieiei  irho  exeetfted  it;  fer  if  they  had  Intended  it  M 

aaen  Older,  tbey  i^ould  haVe  gl^en  to  it  A  date  bbrn&- 

apoodrng  with  die  time  of  ili  exeetltllto.     1  think  thil 

tbey  never  ooald  have  intended  it  a$^  a  new  order,  but 

orif  II  an  aQtbeDfTdated  bof^  csf  tli^i>  ibntier  brcler  ^  knd 

tbttdie  Cbilrt  of  Sessiotis  were  right  iii  «b  treatthg  it: 

h  diat  view  of  the  eaa^  it  id  dear  thttt  both  sefvicea 

mdcfaedre;  and^  consequently)  that  the  ttppi»fl)  wtis  hi 

timc^  tnd  die  order  of  Sessions  is  tlierefore  i-igbt; 

Ord^r  df  Sessions  confirhied. 


DaVST  and  Others   against    PRfiNDfiRGRASS.  Tuesday, 

^^  November  5th. 

DECLARATION  in  debt  on  a  surety  bond,  cxe*  it  is  not  any 

cutedby  the  defendants,  conditioned  for  the  pay*  toiS'^oilTn 
nwitwidiin  one  month  after  demand  of  such  balance  aboadagainrt 
oot  exceeding  the  sum  of  50tW.  as  upon  the  settlement  by  a  parol 

o  *  agreement  time 

o(  aecoanU  between  ifae  plainti£&  and  Samuel  Prender^  has  been  given 

to  the  principal. 

g^'o  and  James  Peter  Prendergrass^  should  appear  to 
bedue£t>m  the  lii^ter  to  the  former  for  coals,  to  be  de- 
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liB21.       livered  by  them  to  the  said  S.  and  J.  P.  Prendergrass. 

Breach,  non-payment  of  the  said  sum  after  demand. 

oBoinat        The  defendants  craved  oyer  of  the  bond,  and  pleaded, 

PuMDBRtfULtt. 

first,  non  est  factum,  and  second,  a  special  plea  in  bar, 
that  the  plainti£  had,  by  parol  agreement,  without  the 
privity  of  the  defendants,  given  time  to  the  principal 
debtors  to  pay  by  instahnents,  and  had  tak^i  a  warrant 
of  attorney  to  pay,  by  monthly  instalments  of  1007. 
each,  a  balance  of  1099/.  95.,  found  to  be  due  from 
the  latter  to  the  former,  upon  an  adjustment  of  accounts 
for  coals  sold  and  delivered,  with  a  power  of  issuing 
execution,  in  case  of  default  of  payment  of  any  one  in- 
stalment when  due.  To  this  last  plea  there  was  a  de« 
murrer  and  joinder  in  demurrer^ 

W.  H.  Mcade^  for  the  plaintiffs.    T|ie  question  in  this 
case  IS,  whether  giving  time  to  the  principal  is  a  defence 
at  law  to  an  action  on  a  bond  against  the  surety.  There 
are  a  great  variety  of  authorities  which  'no  doubt  may 
be  cited,  where,  in  bills  of  exchange,  giving  of  time  to 
the  acceptor,  will  discharge  the  drawer :  and  so  also  in 
cases  of  bail,  giving  time  to  the  principal  discharges  the 
bail;   but  no  case  can  be  found  in  which  such  a  defence 
has  been  pleaded  to  a  bond.     In  Donnelly  v.  Dunn  {a) 
it  was   held,   that  bail  cannot  plead   the  bankruptcy 
and  certificate  of  th^ir  principal,  to  an  action  of  debt 
upon  a  recognizance  of  bail ;    and  in  Btdteel  v.  Jar- 
roUl{b)j  which  was  a  similar  action  of  debt,  the  defence 
pleaded  was,  time  given  to  the  principal,  to  which  there 
was  a  demurrer ;  and  in  the  Court  of  Exchequer,  judg- 
ment was  given  for  the  plaintifi*,  on  the  ground  that  this 

(d)  2  ^  f  P.  45.  (0  Kot  Kportcd. 

could 
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eoold  only  be  taken  advantage  o^  by  an  application  to        1821. 

tbe  eqiuitable  jurisdiction  of  the  Court,  and  this  judg-        — 

Bent  was  successively  affirmed,  both  in  the  Exchequer        agauut 

Chamber  and  m  the  House  of  Lords.     In  givmg  re- 

bef  on  bail-bonds,  the  Courts  proceed  on  the  equitable 

jurisdiction  given  them  by  statute  4  and  5  Annef  c.  15. 

s.  20. ;  bat  that  is  not  done  by  plea,  but  by  stinimary 

ippUcation  to  the  Court.    Suppose  an  action  of  debt  on 

bond,  broaght  for  the  benefit  of  an  assignee,  in  the 

same  of  the  obligee,  and  a  plea  of  a  release  by  the 

obligee,  the  Court  might,  perhaps,  on   a  proper  case 

bdog  laid  before  them,  order  the  plea  to  be  taken  off  . 

the  file,  but  they  v/ould  not  alfow  the  facts,  if  replied^ 

to  be  a  sufficient  answer  ^o   the  plea.      The  cases  of     » 

bills  of  exchange  depend  entirely  on  the  Itiw-merchant, 

aodaregaite  distinguishable*    Burke's  case,  mentioned 

in  English  Y.  Darley  {a)  f  was  a  case  in   equity.     The 

practice  of  granting  injunctions  in  courts  of  equity,  in 

these  cases,  is  also  an  authority  to  shew,  that  this  is  not 

a  good  defence  at  law,  and  no  such  plea  as  the  present 

cu  be  found  in  any  of  the  books  of  entries; 


contra.  The  circumstance  that  courts  of 
equity  have  it  iu  their  power  to  give  more  extensive 
relief  in  these  cases  than  courts  of  law,  will  satisfactorily 
account  for  the  fii^t,  that  most  of  these  decisions  have 
been  upon  cases  in  equity ;  for  in  equity  the  Court  can 
direct  the  securities  to  be  delivered  up.  The  principle, 
however,  upon  which  the  decisions  go,  applies  equally 
to  a  court  of  law.  It  is  to  be  found  laid  down  in  Nes" 
iett  r.  Smith  (6),  aod  it  is  this,  that  where  the  agreement 

(a)  tB.4:F.  69*  (A)  9jBra.Ch.Cih  581. 

with 


I 
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IS2U  with  the  principal  altei^s  the  situation  of  (be  security,  I 
.  ■  postponing  the  time  of  payment,  the  surety  is  relea» 
a^aintt  froui  his  liability.  Samuel  v.  Haaoarth  {a\  Law  v.  lU 
India  Company  {b\  and  a  variety  of  other  authoritic 
may  be  cited  alsd  to  the  same  point.  It  must  be  a< 
mitted,  that  the  cases  in  courts  of  common  law,  a 
questions  aiisiug,  for  the  most  part,  on  bail-bonds,  i 
Bex  T.  Sheriff  qf  Surra^  {c\  Thomas  v.  Young  (d),  Bern 
field  \.  Tamer  {e)y  Croft  v.  Johnson,  {f)  In  Moore  ' 
Bommaier  (g),  Gibbs  C.  J#  says,  <*  The  principle  we 
first  adopted  in  the  Court  of  Chancery,  that  if  a  ere 
ditor  gives  time  for  payment  to  his  principal  debtor 
without  giving  notice  to  the  surety,  the  latter  retnaiqi 
no  longer  liable  to  the  debt."  And  be  then  adds,  <<  Th< 
courts  of  law,  in  late  days,  have  acted  on  the  same  princi 
pie  in  cases  of  baih"  So  that  it  should  seem  that  leamec 
Judge  treats  it  as  a  prinpiplc  which  could  be  extended 
properly  to  courts  of  law.  Now  that  principle  ought 
to  be  extended  to  this  case ;  for  otherwise  the  obligoi 
and  obligee  might  axmbine  together  to -defraud  the 
surety.  In  Orme  v.  Young  {k)^  this  very  point  came  be- 
fore GUfbs  C.  J.,  but  was  not  decided.  He  also  cited 
Beadk*s  case  (1)9  and  Grenningham  v.  Ewer,  {k) 


Abbott  C.  J.    Ixx)king  at  the  nature  of  the  security 
.  -  in  this  case^  it  is  impossible  to  say,  that  the  sureties 

j  .    sustained  any  prejudice  by  what  has  taken  place^  for,  if 

Jt  the  first  IQOU  was  not  paid,  immediate  exq(:ution  might 


1 

i 


(a)  3 1/rrw.  272.  (5)  4  Ves,  824. 

(c)   1  TaufU.  159.  (d)  \5  East,  617. 

(0  4  Taunt.  456.  (/)  5  Taunt.  S»19. 

{g)  6  Tauni,  382.  (A)  HoU,  N.  P,C,  84. 

(i)    SLeoHflSS.  (*)  (7ro.iEttr.396. 


have 
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kite  miedf  and  it  could  not  have  b^cn  ^t  4«ide,     Th?        ^'S^^* 
^oHDd,  however,  pf  my  opmipo  ia  %\i\»  ga^  ii%  tiMit       n^m 
gsKxtl  rule  of  the  common  law  which  requiem  ^bftt  th^        '?«**«*' 
obligation  created  b^  an  instromept  wdev  §^I,  gh«U  be 
dischaiged  by  force  of  an  instrument  pf  equ^  validit}s. 
The  operatioa  of  that  rule  is,  indeed*  80fnetiine«  siioh# 
at  to  make  it  imperative  upon  a  court  pf  equity  t^iar 
terpose  and  grant  relief,  but  it  by  no  mwn^  foUpwa, 
chat  the  rule  of  law  19  to  be  broken  down,  because  a    ^ 
Court  having  jurifidiction  of  another  kind,  will  ioteiv 
pow  where  there  is  a  particular  case,  in  which  .the  rule 
of  kw  may  be  found  %q  operate  harshly.     There  is  great 
olyedkm  to  a  court  of  law  taking  upon  itself  to  act  as  a 
court  of  equity,  because  they  have  not  the  means  of 
doiog  tbat  fbU  and  ample  justice  which  the  pactifiiilar    • 
case  may  require.    We  ought  not»  therefore,  to  inteiv- 
pose  in  a  matter  which  seems  peculiarly  to  belong  to 
the  jurisdiction  of  a  court  of  equity.    If  fi  parol  agree- 
meDt  is  entered  into  to  give  time  to  the  parties,  sup- 
ponug  it  sot  the  case  of  a  surety,  but  simply  the  case  of 
a  common  bond  conditioned  for  payment  of  money  at 
a  oertsm  day,  it  will  not  prevent  the  party  from  pro- 
ceeding at  law  immediately,  whatever  the  consideration 
bt  the  delay  may  be.    And  if  that  be  so,  how  can  the 
giving  (^time  to  a  third  person  by  such  an  agreement, 
prevent  the  obligee  of  the  bond  from  proceeding  at  law 
against  the  surety^^    There  may  indeed  be  such  a  con- 
tiderstion  for  the  agreement,  as  may  induce  a  court  of 
equity  to  direct  that  the  party  shall  not  proceed  to 
iofcroe  his  remedy  at  law.    But  a  parol  agi*eement  of 
ttii  nature  can  never  operate  to  controul  the  obligation 
ot  this  bond  in  a  court  of  law.    The  decisions  which 
bire  taken  pbure  in  the  courts  of  equity  in  cases  of  th|s 

nature^ 


I 


\ 
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« 

1821.        nature,  have  always,  as  I  understand  them,  proceed 

^  on  the  notion,  that  at  law,  the  thing  prayed  for  cou 

Qgatmi        not  be   done.      Bills  of  exchange  stand  upon   a   ve 

PltCMJMEKORAn.  ^ 

difierent  footing,  there  the  law  merchant  operates,  ai 
the  dooTts  of  law  decide  upon  them  with  reference 
that  law.  Guaranties  for  the  payment  of  debts  are  n* 
in  general  instruments  under  seal,  and  there  is  no  strii 
tedinical  rule,  which,  as  to  them,  prevents  tC  court  < 
law  from  looking  to  the  real  justice  of  the  case.  Tt 
cases  of  bail  and  replevin  bonds  are  provided  for,  b 
acts  of  parliament  giving  to  the  court  an  authority  ovc 
them.  But  in  both  these  cases,  the  jurisdiction  is  exer 
cised  always  upon  special  application  founded  upoi 
affidavits  and  not  upon  plea.  A  recognizance  of  bai 
stands  upon  a  different  ground  from  bail  bonds  as  t( 
the  jurisdiction  of  the  court.  There  the  jurisdiction  h 
hot  founded  upon  statute,  but  upon  a  general  authority 
in  the  Court,  to  see  that  an  improper  use  is  not  made  o1 
its  own  records.  Therefore,  in  that  case,  as  well  as  in 
the  case  of  bail  to  the  action,  and  of  bail  to  the  sheriif, 
if  the  Court  sees  that  an  improper  use  is  attempted  to 
be  made  of  the  security  which  the  party  has  given,  it 
immediately  interferes.  And  that  also  is  always  done 
upon  special  application  to  the  Court,  upon  affidavits 
settmg  forth  all  the  circumstances  of  the  case.  In  the 
case  o(  BuUeel  v.  Jarrold  iii  the  House  of  Lords,  which 
has  been  referred  to,  in  which  an  attempt  was  made  to 
put  the  matter  on  the  record  by  way  of  plea,  it  was  held, 
that  it  was  no  bar  to  the  action.  So  in  this  case,  wliich 
appears  to  be  the  fii'st  of  the  kind  brought  before  this 
Court,  although  similar  cases  must  have  occurred  very 
frequently,  I  am  of  opinion  that  we^  deciding  on  legal 
principles,  are  bouud  to  say,  that  this  plea  is  no  answer 

t« 
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^  pbmtiff's  acdoD.    There  miul,  therefpre,  be  jiu]g-       18S1. 


ftr  the  pfauirtiC 


HoLiOTo  J.(a)    I  think  that,  in  th»  cas^  the  plea 
ii  not  good  in  law.    The  circumatanoeo  there  stated 
adihcr  araount  to  a  peiibrmanoe  of  the  oonditio%  nor 
to  a  kpl  emise  fer  non-perfonnanoe  of  it.    The  bond 
which  hat  been  execsted  by  these  two  anretiet  ia  coo- 
dUoned  for  the  payment  of  any  balance*  not  e&ceeding. 
500L  that  may  be  dne  for  goods  sold  n^n  credit  to 
two  other  persons,  within  one  calendar  month  after  de- 
naiid  made.    The  effect  of  the  plea  is,  that  an  unrea- 
sonable time  was  given  to  the  original  debtors,    and 
that  a  warrant  of  attorney  was  taken  for  that  purpose 
hafmg  been  gi?en  in  pursuance  of  a  parol  ij^reement. 
Soeh  an  igreenoent,  and  the  taking  of  the  warrant  of 
attomcj,  in  my  opinion^  does  not  constitute,  in  law^  a 
psjBoit  of  the  original  debt,  nor  an  annihilation  of  it. 
The  mers  ghring  time  by  parol,  without  consideration,  is 
not  even  hinding  on  the  party  himself.    In  this  case^ 
then  seems  to  have  been  some  consideration  for  the 
tinegivco,  namely,  the  giving  the  warrant  of  i^tomey, 
which  would  give  the  plaintiff  a  debt  of  a  higher  na- 
ttn,  by  allowing  a  judgment  to  be  entered  up  in  case 
«f  aonfaynient  of  the  first  instalment.    That  oertmnly 
ISIS  good  oonuderation  for  the  forbearance.    But  the 
■ocly  ffnag  an  engagement  that  a  man  shall  not  sue 
fcr  slioiled  time,  is  not  a  release  in  law  of  the  ori- 
fBiil  debt.    An  i^preement  that  a  man  shall  not  sue  at 
4  with  a  good  otmsidoration  for  i^  amounts  to  a 
and  would  be  an  annihilation  of  the  origmal 
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1821*        Jf^t;  Wt  an  agrceiAenl  t6  give  a  limited  tithe  UV 

■  the  debt,  as  in  this  case,  does  ndl  dedtl*6y  the  btl^ 

w%wbui        debt,  nor  the  liability  to  the  payment  of  it.  The  orig 

MMDiaatAts.  ^^j^  ^^^^  remaJhs ;.  ahd  by  the  cbnditSbtt  of  thU  be 

Uie  obligors  are  bbiihct  to  pay  Within  a  fnoAth  iifter 
mand  made  of  tKem.  Th^te  is  no  piel-foftttatlte  of 
condition  of  the  bolici,  lio^  hXi^  i*eieiU4^  of  the  origl 
cleU.  ^K^one  of  the  circumdtane^es  ih^ntibned  ht  the  p 
iimount  to  a  pei-folrmkt^ce  of  the  cdndttioh^  if  ti 
could,  the  cobdittoh  Woiild  then  be  eonitdered  as  p 
Ibrmed,  aSiA  the  A^htite  Would  b^  good  in  Uw.  1 
that  \i  ndt  t6 ;  the  whold  defefiee  set  up  aris^  upM 
parol  flgreemeilt.  )^6w,  suppose  to  thkt  parol  agr 
medt  ]^e  obligors  hftd  b^n  patti^  and  At  oblige 
had  &ti|Mi]]lated  th&t  they  Would  Mt  sUe  on  the  bofi 
still,  ikiilesd  that  i^eemetit  was  of  as  bindittg  feflfect 
thte  boiid  Itself,  it  Would  av^  nothing ;  tot  a  mere  pa 
agreement  cahnot  t>e  pleaded  in  bar^  tml^s  by  opetati 
of  KaW  It  iimdunts  to  Avb  pei4brmanoi^  of  that  whi 
IS  ^e  slil^^t4baU6f  stipulate  kt  by  the  conditic 
Neither  of  th^si^  based  exist,  frotn  the  dreamstant 
which  have  been  pleaded  iH  this  ease;  and,  therefct^, 
think  this  plea  does  tiot  amdUnt  to  a  defence  iti  h 
AA  ihe  cases,  6t  iieaf^y  so,  upon  this  Subject,  e^tcept  cai 
on  bail-bonds,  in  which  this  C60rt  entettattiig  a  s6n 
equitable  junsdictioln,  have  beeh  CB&eB  decided  in  eotli 
of  equity ;  and  1  thtlik  that  tlie  Very  principle  Up 
which,  courts  of  eqahv  ^ve  f^elief  is,  thtit  the  cifcui 
stances  uhdelf  which  they  give  rettef  do  not  aflbrd 
good  defence  in  point  of  law.  t  think  this  plea 
Ud. 


Be 
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11b  caw  wbieb  bM  been  refeMMl'lfD,'BS<4i«rlHg  tU!^        r~" 

dceUed  ia  the  Court  of  Bxcfaequari  aad  fiaalto  id  Ae  „   «MiN( 

'  -yi  iMMifi  I  iff  ■ 
HM«e#r  Lonb»  «ppean  to  i|u%  in  priaolpl^'i)  btiieb* 

ctsive  of  the  present  case:     That  being  tktfimsB  qP  a 

iQpc^gBixanGe  of  bail,  th^  Court  had  a  righMo  ititerfefe, 

with  respect  to  the  use  made  of  that  reeogntzance^  being 

one  of  their  own  records,  in  a  manner  in  which  they 

woold  not  interfere  in  an  action  upon  a  bond ;  but  that 

cifcmMtance  made  no  difference  in  the  decision.   It  was 

there  deddeA,  (hat  the  giving  time  to  the  pritici^al, 

dfton^  ihe  party  mig|ht  be  relieved  by  the  equitable 

JQsMktimi  of  <he  trart  in  whkb  the  reeogiiinBnce  of 

bail  was  token,  coiidd  aot  be  pldidell  ixk  toSMr  «|  the 

actioo.    It  is  also  perfectly  clear,  that  no  delay  on  the 

put  of  ti«  csB^jf^,  In  cal}l|pg  uppp  jth^  P^iiflilfM  ill^^ 

i»  pajs  wWy  in  •  con^  q1  Imt,  ilistibiirge  the  MHirlty. 

l9(«),  it  is  tfaertt  wd  hy  I^^rd  XOef^berm^^  lbk(  no 
soch  dehy  would  be  t^^km^mn^  of  ti&e  securityi  in  poini 
«f  lt#i  ftum  m  okligfttioB  of  4hia  description*  *Fh#  in- 
kijgmei^  bjrgivi^  f^tAsr  time,  is^  in  AU  g^  tqr 
^ ;  if  lids  liFOttld  be  m  answer  lo  i»  em&m  <^  a 
kmi  bk  a  40iilt  of  kw,  iharie  i»  no  doyfat  sre  shcNiild 
bueliMtad  "innyierDiii^  pmoedems  on  the  wgM^  of  ibia 
tsutiinwhidiJtbidtieenaodAcided,  beefebise  cscitf  yaf 
lb  kind  miat  haire  fte^pkntly  oocuirredr  butioneirjr  Hi- 
I  m  wbhsh  r^^  ia  givetf  by  ia  MiiH  of'^^ldty;  jb  a 
I  aldose  tbiitti  44i(<«tt  a«  lilw.  Itai  i^fd^- 
ifa%  Umi  if  thioie  dsfeadiMl'i^'eittitlAd  «t^^)^ 
%  BUMt  flo  HP  &  coiiit  of  «pikfff  mlHM  dui  Court  ttiky 

^  iff)  10  £ff<^  34. 

O  2  con- 
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1821.  consider  every  circumstance,  and  judge  for  itself  wheCfaei 
*       any  relief  can  be  afforded.     We,  however,  have  onlj 

againtt  power  to  decide  upon  the  legal  validity  of  the  instru- 
ment. I  think,  therefore,  there  must  be  judgment  fbi 
the  plaintiflSs.- 

Judgment  for  the  plaintifis. 


W.  J.  Richardson  the  Younger  and  Others, 
Assignees  of  the  Estate  and  Effects  of  Henbt 
Wtlie  and  W.  J.  Richardson  the  Elder, 
against  Campbell  and  Another. 

A  transfer  of  a  HPROVER  for  a  ship.     Plea,  the  general  issue.     The 
sesp  to  a  Tendee  cause  was  tned  at  the  London  sittmgs  before  Mt- 

Jl^rt  tn*Xch*  chadmas  term,  1820,  when  the  jury  found  a  verdict  for 

^st^^a'L  ^^®  plaintiff  for  1989/.  damages,  subject  to  the  opinion 

^aiid,  unios  Qf  the  Court  on  the  following  case : 

copies  of  the  ° 

biJiiQfialeare        A  commission  of  bankrupt  was  issued,  on  the  23d 

delivered  to  the 

cuitom-house     December^  1817,  against  H.  Wylie  and  W,  J.  Bichardson, 

ofEccn  in  that 

port,  within  a  of  London^  merchants  and  partners,  founded  on  a  suP- 
I^the  MleT  ficient  trading  and  petitioning  creditor's  debt,  and  an 
act  of  bankruptcy  was  committed  by  both  the  bank- 
rupts on  the  22d  December^  1817,  and  the  plaintiffs 
were  appointed  assignees  under  the  commission.  On  the 
SOth  Decemba-,  1816,  the  said  H.  Wylie  and  W.  J. 
Bichardson  the  elder,  together  with  the  other  plaintiff, 
JF.  J.  Richardson  the  younger,  were  the  owners  of  the 
ship  Sir  Alexander  BaUj  belonging  to  the  port  of  Lon^ 
don.  W^J.  Richardson  the  elder,  on  the  7th  September j 
1815,  (he  being  then  a  part-owner  of  the  ship  Sir  Alex^ 

ander 
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Bdlf)  duly  executed  a  power  of  attorney  to  his         18th 
r,  H  Wyliet  to  sell  his  share  in  the  ship,  &c  and     ^^Z^^ 
s  bill  of  sale  in  his  behalf.     A  bill  of  sale  of  the        agama 
«faip  to  the  defendants  was  duly  executed  by  the  respec* 
the  parties  on  the  31st  December^  1816;  and  another 
bill  of  tale  was  executed  on  the  2\9ijidy^  181 7f  by 
tlie  aaid  W.  J.  Bichardscn  the  younger,  of  part  of  the 
»id  ship.    At  the  time  of  the  execution  of  the  bills  of 
tale,  the  several  parties  thereto  were  resident  in  the  city, 
oC  London,  except  W.  J.  Bichardson  the  elder,  who  was 
at  sea.    On  the  31st  December,  1816,  when  the  first  of 
the  above-mentioned  bills  of  sale  was  executed,  the  said 
IL  Wyf^ie  handed  orer  to  the  defendants  the  original  bill 
oCsale^  which  had  been  made  to  the  said  fV.  J.  Bkhard- 
son  the  joangsr,  of  one  64th  part  oi  the  said  ship^ 
dated  :?8th  March,  1816.     At  the  respective  times  of 
the  executioD  of  the  bills  of  sale,  there  was  a  much  larger 
aim  of  money  due  from  Wylie  and  Bichardson  to  the 
defendants  ihan  the  amount  of  the  consideration  ex<- 
pressed  m  the  bills  of  sale.     On  the  Slst  December, 
181^  the  ship  was  at  sea  on  a  voyage  from  'London  to 
HofH,  and  from  thence  to  Botterdam,  under  the  directions 
^W.J.  Bichardson  the  elder,  who  was  in  her,  and  who 
was  ignorant  of  the  said  transfers  till  the  ship  was  taken 
poasession  of  by  the  agents  of  the  defendants.     The 
diip,  from  the  time  she  left  England  on  her  voyage,  in 
Apr'd,  1816,  has  not  since  returned  to  the  port  of  Zon- 
don,  or  any  other  port  in  Great  Britain.     No  copy  of 
other  of  the  bills  of  sale  was  at  any  time  delivered  to 
theperscmor  persons  authorized  to  make  r^istry  and 
grant  certificates  of  registry  in  the  port  of  Londxm,  nor 
vas  any  entry  thereof  indorsed,  on  the  oath  or  afiidavit, 
npm  whidi  the  original  certificate  of  registry  of  such 
0  9  ship 


let  •  €A»fe^  Vm  M'lCHABLMAS  TE«M 


T?  If  If  i  BTiiaiT 


JW^      fblp  p"^  vi^<»cf  wi^  ^iHgincci,  nor  wr»  any  mi^Jtofendiittt 

ft^feof  pifiile  in  t)ie  book  of  rc^iikeri,  nfer  l»as  hr\y  nmlimc^ 

tl^i'^Qfgivcp  to  th^comniisiilo^^ri  oflhe  cii^tonDs  }n  the 

ppft  of  Jj^mdofn.    in  Jqnmry^  181 7i  thit  ^htp  arrived  a* 

f4lgfHHlii  mder  tjie  cpfpnaaod  pf  thp  s$id  fK  J»  R^f^ard^ 

SQIi  thp  elcl^rf  nn4  wiui  shortly  sft^nvords  token  poi^ 

«^iim  pf  l)y  ^f<^r4!l  ffetf^er^  Mf  Jkm.  arjtJXai  ^  tbD 

ig^(4  of  thp  dpfeidwjs,  by  virtue  of  thp  tr^nsfw  whfcb 

i^4  bP^n  iftade  tp  tjic  de&Q(]^tS5  ^  l>eft|re  iqeiHio]:)^:] ; 

ftRd  en  thp  nth  Pecfntbfr^  1817,  the  »hip  was  §oW  .%nil 

^^ae(J  by  ]^i:fc7ip'^  M.  ffef^n^  nx\d  Cp.^  Mn^pr  a  powor 

pf  ptjorney  frPW  thp  dpFpncJftnt^,  and  the  certifiptte  0f 

registry  pfjh^  ?l)ift  ^hicb  had  bpcn  dfipp§|ted  l>y  thr  s^W 

jFF^  J,  Ric^ardsofi  {he  leldcr  JR  th^  blends  pf  hi?  Bntmr^U 

M^ps<y'§  copsul,  llfpreuppn  rep[)4ined  with  the  p^siil, 

for  the  purpps.e  pf  Uejng  pancellpd-     Tbi»  c^P  w4>  »#, 

gyed  on  ft  forrngr  ^fty  in  these  . sittings,  by  Campbell  fet 

Ihe  pl^intiflTsj  i^nd  J^w//^  fpr  Ibe  d^f^ndants;  and  the  qii^r 

tjpn  jturppd  pptirely  ^n  the  ppn^tructipn  pf  th«  31  G.  St 

c,  ^S|  ^16.  {a)     (t  i^  unnecessary  to  report  thq  ^ur 

mepts. 


(a)  Tlie  wonjs  of  that  section  are :  *<  Provided  always^  t]|at  if  an/ 
s^ip  or  vesi^l  shall  be  at  sea,  or  abKnt  from  the  port  to  which  the  belongs, 
at  thtt  tiitte  whm  Such  alterstioti  ill  tfae^property  thereof  shall  be  made  aa 
9^resaid,  90  tl^  ai|  iiulpnea^nt  |Ni^,certificalt  opoDot  be  fmrntrffatrtj- 
made,  the  sale,  or  contract,  or  agreement  for  the  tale  thereof,  nl^all^  not- 
withfitandipg,  be  made  by  a  bill  of  sale  or  other  instnunent,  tn  writing,  as 
befow  directed ;  alid  a  copy  of  such  bill  of  tale  or  Other  iattfnment.  In 
writiy^gy  shall  be  delivered,  and  an  entry  thereof  thall  be  indoraed  on  the 
oath  or  affidavit,  and  a  memorandum  thereof  shall  be  made  in  the  Book  of 
Regitters,  and  notice  of  the  same  thall  be  given  to  the  commissionert  of 
t)^  cQHonay  m  t|ie  niannrr  btreinbaftirt  diracled ;  fmd  wilhin  tea  dayt 
after  tuch  thip  or  vetsel  shall  return  to  the  por^  to  wbidf  the  beloqgipy  an 
indorsement  shall  be  made  and  signed  by  the  owner  or  owners,  or  tome 
ptrmi  Ifgally  luitfaoriiad  ibr  that  purpote  by  him,  her,  pr  0i#r),  and  a 

^  t)i«rf<ir  ^\  fet  4fJ|^frM  \^vm^^  lwr»k*fftff  miwlwiwi  i  ^Om* 


n«%  iyuniich  as  ^ey  |re  a4^ertfd  to  io  (he  jadg-       1821. 

^fof,  fleiireri^  by  tlie  Court,  and  did  not  materially     ^^^^^ 

£ftr  fexn  thofie  which  were  urge^.  upon  the  same  JIPM 
peinC|  in  the  case  of  Hubbard  v,  Jphnstone.  (a)  The 
si^horities  cited  on  the  part  of  th^  plaintifis  were^ 
Jissi  y.  (Jifonuxt  Uf)f  Palmer  v.  Moxon  (c),  DiJtm  v. 
fbnt  (^.  Qii  the  part  of  i\\p  defendant^  Hubbard  v^ 
JUbtt^i  and  flodgsQn  v.  Braame  {e\  were  cited. 

CttT.  adv.vuU. 

AnoTT  C  J.  now  delivered  the  jud^ent  of  the 
Court  We  are  of  opinion  that  this  action  may  be 
naiotain^  The  question  is^  whether  at  the  time  when 
the  defiendantft  took  possession  of  and  sold  the  ship,  the 
tide  thereto  vas  vested  in  them  under  the  bills  of  sale 
executed  iiy  the  pbuntiff,  W.  J.  Richardson  the  younger, 
lod  the  bankrupts,  or  whether  those  bills  of  sale  became 
in?alid,  and  thereby  the  property  at  the  time  I  have 
mentioDed  was  vested  in  the  plaintiffs*  There  is  no 
ofa^ectkiD  to  the  sufficiency  of  the  bills  of  sale  In  them- 
sdyes :  the  objection  to  the  defendants*  title  Is,  that  by 
tbeir  omistton  to  deliver  copies  of  the  bills  of  sate  to 
{be  custom-house  in  London^  within  a  reasonable  time, 
tbe  hills  of  sale  became  null  and  void.     It  is  dear,  that 


«Bt  iMh  WH  of  nls,  or  eontraot,  or  agrtomfot  km  «lo  tbenoC  4MI  |e 

acnof  dttfl  be  iodofscd,  aiul  a  memorandum  thereof  made,  in  the  manner 
» directed." 


(ija  7o«a<.  177. 
{c]  2U.iS.  43. 
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IMl.       a  reasonable  tune  for  delivering  thote  copies  bad  lonf 
expired^  and  no  cofnes  ever  were  delivered,  so  that  tlu 
question  is,  in  efifecti  reduced  to  tbe  necessity  of  de- 
livering o^ies.     We  wbo  beard  the  argument,  are  all 
of  opinion  (a),  that  it  was  necessary  to  deliver  tbenij 
and  that  by  the  omission  to  do  so^  the  bills  of  sale 
became  invalid  by  the  eflfect  of  the  34  G.  3.  c.  68.  s.  1^. 
In  support  of  the  defendant's  title,  and  against  the  ne- 
cessity of  delivering  copies,  the  decision  of  the  Court  of 
Exchequer  Chamber  in  the  case  of  Hubbard  v.  Jokti- 
stone^  was  cited  and  relied  upon.     But  there  is  a  ma- 
terial difference  between  tbe  two  cases.     In  diat  case, 
the  ship  belonged  to,  and  was  registered  in  the  port  of 
Newcastle.    While  she  was  at  sea  on  a  voyage^  a  bill  of 
sale  was  executed,  conveying  the  property  to  Hubbard^ 
who  resided  in  Ixmdan.     The  shqp  never  went  to  the 
port  of  Newcastle^  but  came  to  London^  and  was  there 
registered  anew  by  Hubbard  the  vendee,  at  the  custom- 
house in  London.     In  the  present  casc^  the  ship  be- 
longed to  London ;  the  bills  of  sale  were  executed  in 
London^  and  the  defendants  were  resident  in  Londouj  so 
that  the  change  of  owners  would  not  occasion  a  change 
of  port     In  the  former  case,  according  to  Mr.  Taunicn*% 
report,  the  opinion  of  one  at  least  of  the  learned  judges 
who  were  for  reversing  the  judgment  of  this  Court,  was 
grounded  entirely  upon  the  change  of  the  ship's  port ; 
he  being  of  opinion,  that  the  16th  section  of  the  statute 
is  confined  to  the  cas^  of  a  sale  when  the  ship  is  at  sea, 
and  does  not  change  her  port.     This  change  of  port 
iqppears  also  to  have  weighed  materially  with  the  other 
judges,  though  it  appears  that  some  of  them,  and  par- 

(a)  4bb9U  C.  J..  Bayt^  J.,  and  Hohroyd  J. 

ticularly 


L 
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dculiilf  Mr.  JBanm  Woodjiibaaght'Ck^  ttmolluig  ekrase     .  ifif  1. 
atdiecBdofdieiathieetioii)  must  be  confined  in  con- 
Aracdm  to  the  omisdon  of  «ei indonisment,  mddelmvy 
of  acop7  thereof  within  (en  days  after  Ae  sbip!s  letdm 
toherporty  and  oould  not  be  extended  to  wjcf  die 
{vecedcnt  psns  of  the  section,  because,  it  coold  not  be 
otended  to  all  die  precedent  parts,  as  it  uidosihtedly 
onnot    In  the  present  case^  as  I  have  before  obserred, 
die  change  of  ownership  wouM  not  lead  to  a  change  of 
poit,  and  the  present  case  is  not  one  of  those  in  which 
the  l^gidatiffe  has  required  a  register  de  novo.     And 
lopposiBg  the  wofds  <^  alteratic»i  of  property  in  the  port 
to  wUch  the  ship  belongSi"  as  they  are  found  in  the 
15th  section,  fay  which  an  indorsement  on  the  certffi- 
cife  and  deiiTery  of  a  copy  thereof  are  required,  to  be 
eofdoed  to  a  change  of  owners  only,  without  a  conse- 
qaential  diange  of  port^  we  think  it  clear,  that  if  the 
dap  be  absent  from  her  port  at  the  time  of  such  change, 
^  9o  that  an  indorsement  on  the  certificate  cannot  be 
inwfifrtistriy  made^''  which  are  tlie  words  of  the  16th 
iectisD^  the  ddirery  of  a  copy  of  the  bill  of  sale  is,  by 
'that  lection,  snbstitnted  in  the  jdace  of  the  indorsement 
oi  the  certificate,  until  ten  days  after  die  ship's  return, 
<s4  die  omisaon  to  ddiver  a  copy  of  the  bill  of  sale  is 
tobefbUowed  by  the  same  consequence  in  the  case  of 
as  absent  ship,  as  the  omission  to  make  the  indorsement 
•■d  ddiver  a  copy  thereof  if  the  ship  be  at  home.     In 
the  15th  section,  the  clause  of  nullity  fellows  imme* 
datdy  after  the  requisition   of  the  indorsement  and 
ddhcry  of  the  copy  diereo^  and  is  itself  folkiwed  by  the 
tiirecdon  to  the  officers,  to  which  therefore  it  does  not 
apply  in  form,  as  in  reason  it  ought  not  to  apply.    The 
16th  section  b^;ihs  with  the  word  ^^  provided  always," 
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and  (pvidcDtl;^  coDt^nfl  a  8u|>stitutjpn  of  {^  ne||r  matter  io 
the  place  of  the  matter  previously  fegyiired  by  the  l^tli, 
wherp  the  matter   so  previously  requirefl  is  iiiiprao* 
ticable;  aod  t}iere(pre,  even  if  the  )6th  section  h|^ 
contained  no  ejipress  clause  of  nullity,  stiJl  there  wquld 
he  stropg  reason  to  say^  that  the  cUu^e  of  nullity  in  the 
Ifth  section  should  be  drawn  down  ^n^  applie4  to  so 
^luch  of  the  16th,  a^  pokitained  the  substituted  matter. 
But  taking  the  twp  clai|ses  together,  an^  seeing,  that, 
\>y  the  very  form  and  frame  of  the  1 5th  section,  the 
clause  of  nullity  applies  on]y  tp  the  act^  of  the  parties, 
we  find  no  difficulty  in  ^p^gt  that  it  may  be  so  con- 
fined in  the  l(>th  seption,  although  it  follows  all  that 
is  therein  mentioned,   9s  well  tfie  acts  of  the  parties 
as  tho^e  of  the  officers ;  and  that  it  may,  and  ought  to 
be  extended  to  all  the  acts  of  the  partjes,  as  well  that 
act  which  is  mentioned  before  the  direction  to  thf  officers 
occurs,  as  that  which  is  mentioned  after  such  direction, 
if  tills  be  not  the  true  construction  of  the  16th  section, 
in  a  case  to  which  that  section  will  apply,  if  it  be  nqt 
necessary  to  deliver  a  copy  of  a  bill  of  sale,  in  the  case 
of  a  sale  made  in  the  ship's  absence,  to  a  person  residing 
at  her  port,  then  it  may  follow,  that  the  ship  may,  for  as 
many  yeafs  as  she  shall  continue  serviceable,  enjoy  the 
privileges  of  a  British  ship,  and  trade  as  such,  not  only 
from  one  plantation  or  part  of  the  king's  foreign  do- 
minions to  another,  but  also  from,  and  to  any  port  of 
Great  Britaifif  except  her  own  port,  and  during  the 
whole  of  this  period,  the  names  of  her  real  owners  will 
be  unknown  to,  and  undiscoverable  by,  the  officers  of  the 
government.     And  this,  as  far  as  it  extends,  will  be  in 
*  ]  uttpr  contravention  of  tbp  policy  of  these  statutes,  and 

j  jl^fffit  their  pbjectf  which  pbject  un<|uc8t}onftbly  wfis  to 
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famirii,  by  tbe^medmin  of  registntion,  aik  aocurate        Ifffilf 

kaoirfe<%e,  at  every  instant  of  time  aft  fior  a^  pvacticablc^       

id  tbe  iiime  of  every  person  haviog  property  in  a  BritiA       agtdnm 
iltfp^  in  Older  to  secure  the  benefits  efthnl  natlotal 
'  of  a  Aip  to  his  raajosty's  sid^ocfeii  an^io  eK« 
I  fbMigacrs  fhira  pafti€jpa|iiig  in  tiMnif 

Judgment  for  ))lalfltHh.  {a) 

(^  tt  ^ifttt^  li  lyt  fMS  iliit  Uit  Alp,  on  1m|  mAnk  ift  i^gftom, 
««i«tt^i4,  uii9sy«raf|i^aH"^  on  l)$|i«)(  oC  e^tm  niffijkvats  In 
Lamin.  for  etnipcostfion  oji  account  of  ber  not  haying  carried  g  quantity 
of  tabaew  r«^  ted  been  dripped  at  Bajfii)  b  Itotterdamy  agreeably  to 
bllirfWRig;|id  te  dito^pta)  »g«m»  wm  54>U8i4  to pify  ^fipiff^ 

to  pay  ibe  traonitt  tbereof.  The  defendants*  agents  bad^  bendcs 
pdd»  in  funonei  af  aa  ofder  of  a  con^Mteai  doart  at  Legk^m,  i 

«  f  ^de  of  jiad  ^cCbn  ihe  way  takei)  posa^'on  of  l^j*  tbem.  Tb^ 
bid  abo  pwl.  In  pormanoe  of  an  order  of  the  courtf  a  certain  sum  ffar 
%««|«iarite  captain  i^tfaa  AW.  ikndlb^haddtopsidalbff9i{n 
ia^Mcbm*  «p4  ahip:|||«ndi«ff^«fii9tiinta|  (^id  8if||di7«|»ip  4Jpb|inaj|ifRfyj 
brfore  ibe  was  taken  ponassion  of  by  than.  And  it  appeared,  further, 
ibii&tt  Mndanti  knew  of  the  likct  of  the  voyage  to  Rotierdnm  bavkig 

%■•  J3;^>  iZ^tf<^nikn|,  ai^  ^f&ct^  an^  llt^ 

Coait  wfT  dearly  of  opinion,  that  flie  money  paid  undei*  the  attachment* 
tti  titwg^t  tnd  Ibe  naariofn'  wag^,  ^•n  a  Ibn  on  dia  ibip^  ind  tfMt 

CMii  of  the  idb  of  the  ship,  but  not  the  sums  paid  for  the  captain's 
v^pSi apr  tb^  disburfements  j  and  the  TCfdict  was  reduced  aocordi^[^.^ 
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1821. 


MuRRAYr  Administrator  of  W.  Hope,  deceased, 
of  the  Goods  left  unadministered  by  James 
MuBRAT,  deceased,  against  The  East  India 
Company. 


AmampAii^     A  CTION  against  the  defendants,  as  acceptors  of  four 

of  eicfaange 
againit  a  trad- 
iiigooqHintion, 
wbow  power  of 
dimwingand 
accepting  biUs 
isracogUBed 
bystatu^ 
A  power  of 


lihoriifaigaB 
agent  to  de- 
mand, foefor, 
reoorer,  and 


bills  of  exchange.  The  first  was  for  89402.,  and 
dated  Fart  SL  George^  the  20th  January^  1 809,  drawn 
by  KebUj  the  secretary  to  Oovemment;  payable  to 
William  Hope,  Esq.,  three  months  after  sight  This 
bill  was  directed  to  the  Honourable  Court  of  Directors 
for  affiurs  of  the  Honourable  United  Company  of  Mer- 
chants trading  to  the  East  Indies,  in  London  j  and  it 
appeared  to  have  been  accepted  by  the  secretary,  by 

1809;  and  it 


reoehre^  by  all 

lawful  ways  and  Order  of  the  Court,  from  the  20th  July, 
mr,aU  moniet,  was  indorsed  by  James  Card  to  Davies  and  Card,  or  their 
whatioe^and  oi^er,  and  by  the  latter  again  to  Barclay,  Tritton,  and 
dt^'duT^"  Co.  The  second  and  third  bills  of  exchange,  which 
*^*^Sb^  were  for  13,200/.  and  1141/.,  respectively,  were  of  the 
him  to  indorse    game  date^  payable  at  three  months'  sight,  and  precisely 

bills  for  his 
principaL 

In  an  action  by  an  administrator  upon  a  bill  of  exchange,  payable  to  the  testator,  but 
accepted  after  his  death,  it  was  held,  that  the  statute  of-  limitations  begins  to  run  from  the 
time  of  granting  the  letters  of  administration,  and  not  from  the  time  the  bills  become  due, 
ihere  being  no  cause  of  action  until  there  is  a  party  capable  of  suing. 

An  agent,  having  money  in  his  hands  belonging  to  his  principal,  purchases  with  it  a  bill 
of  exchange,  which  he  indorses  specially  to  his  principal ;  the  latter,  at  tlie  time  of  the 
indorsement,  was  dead,  but  that  faa  was  not  known  to  the  agent :  Held,  that  the  property 
In  the  bill  passed  to  the  administrator  of  tlie  priucij^al,  and  that  he  might,  therefore,  sue 
upon  the  bill  in  that  character :  Held,  also,  that  the  administrator  was  only  entitled  to 
rccorer  interest  upon  bills  accepted  after  the  death  of  the  testator,  from  the  time  of  demand 
of  payment  made  by  the  administrator,  and  not  from  the  time  the  bills  became  due. 

Where  the  dedaraUon  stated  the  drawing  of  oeftain  bills  of  exchange,  and  their  accept- 
ance after  the  death  of  the  intestate,  the  granting  of  the  letters  of  iSlministration  to  the 
plaintiff,  the  defendants*  liability,  &c  ;  and  die  defendants  pleaded  that  the  cause  of  action 
did  not  accrue  within  six  years,  to  which  the  plaintiff  replied  gener^ly,  that  it  did  ac- 
rnie  within  six  years :'  It  was  held,  that  the  replication  was  good. 
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is  the  same  form  as  the  first.    The  fourth  bill,  which        1821, 
1W5  for  705/.,  was  dated  the  26th  August,  1801),  and  was         ' 
accepted  from  the  12th  Aprils  1810,  and  payable  at        agamu 
tweiTe  months  sight  to  Messrs.  Btrmy  and  Denmsony  and      Compuiy. 
indofsed  by  them  to  WtUiam  Hope,  Esq.,  or  order. 

The  deckration  contained  counts  on  the  first  three 
faiBs,  stating  respectively,  the  drawing  of  the  bills;  the 
aooeplance  of  them,  after  the  death  of  WOUam  Hopes 
the  grant  of  administration   to  James  Murray^  (Xi  the 
ISdi  FOruaryy  1812 ;  the  liability  of  the  defendants  to 
psy  to  James  Mwrrcy,  as  administrator,  according  to  the 
farm  and  eflfect  of  the  bills ;    and  their  acceptance, 
and  a  pnumse  to  James  Murrey,    as  administrator, 
acoordiogiy.    Another  set  of  counts  on  these  three 
bflb  statec^  the  drawing  of  the  bills  ;  the  acc^tance  of 
tkeni ;  that  neither  tlie  said  JV.  Hope^  not  James  Murray, 
nor  the  plaintiff,  nor  any  persons  as  the  personal  repre- 
ientitiTes  of  W.  Hope,  made  any  order  for  payment  of 
thebOk;  nor  had  the  money  been  paid  to  them,  or 
cither  of  them :   the  grant  of  administration  to  James 
J^Brrag,  on  the  ISth  February,  1^2;  the  grant  of  ad- 
ttnifltration  of  the  31st  Odcber,  1814,  to  the  plaintiff; 
the  liability  of  the  defendants  to  pay  the  plaintiff,  as 
•dbinistrator,  on  request,  and  a  promise  accordingly. 
The  declaration  also  contained  a  count  on  the  fourth 
hill,  slating  the  drawing  of  the  bill ;  the  indorsement  by 
^smy  and  Denmsoti ;  the  payees  ordering  the  money  to 
he  paid  to  the  said  JV.  Hope;  the  acceptance }  the  grant 
of  administration  to  James  Murray ;  the  liability  of  the 
dc&Ddanta  to  pay  to  James  Murrey,  as  administrator, 
according  to  the  tenor  and  effect  of  the  bill ;  and  accept-     ^ 
vioe,  and  a  promise  to  James  Murray,  as  administrator, 
<coordiDgty.      Another  count  on  the  same  bill,  after 

stating 
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Ma^  the  dimiiiiig  of  the  biil,  alleged  that  JWm^  anc 
Dennimh  «fter  tlie  detth  of  the  Mid  ^.  Jfopr,  iiaWn^ 
been  indtbted  (o  kirn  at  the  lime  of  his  dcetb  In  fbe  som 
menlmwd  in  the  hill,  and  the  debt  remaining  due  and 
unpaid,  in  iMi^hction  of  the  taid  dctH  indof^d  the  \M\ 
ril  MaSrwtf  oidenng  the  money  to  bo  paid  to  the  «aid 
If 4  H$f9^  and  remitted  the  bitt  to  iSbig/ffaf/  in  a  letter, 
adijiMlsed  lia  iNopr  /  thai  after  his  death,  the  defendants 
accepted  the  bill;  that  after  the  bill  was  due,  adaQinln- 
tratioa  was  gianted  to  James  Murray,  whereby  the  aaid 
dtfimdaats  lieoame  liable  to  pi^  to  him,  as  adiMois- 
trator»  on  request,  and  ptomised  payment  aceoidingly. 
The  declaration  contained  the  tenunon  eoiints )    attd 
a  profcrt  irf  the  lettete  of  administraliQn  was  sub|o(Md. 
Plea,  non  assiunpsit ;  eeeondly,  as  to  the  counts  on  the 
first  three  bifls,  that  the  causes  of  action  did  not  acenie 
within  eiK  years  befinre  the  coipmencement  of  the  action. 
Replication,  that  the  causte  of  aetion  did  accnie  wkbin 
eixyeaia,  &c.     The  cause  mm  tried  before  MhbeU  C.  J., 
at  the  sittings  after  JWntify  term,  1919,  when  the  Jery 
found  a  Tendkt  for  the  ^ntiff  for  the  prineipal  eum 
due  upon  the  bills,  with  intense  from  the  tkne  Acy 
lespeotiMly  hecame  due  till  the  time  of  eigning  fliMl 
judgment.    Upon  a  motion  for  a  new  trial)  the  CSawet 
directed  the  faets  to  be  stated  in  a  special  oese^ 

The  four  bills  of  exdbangededared  upon  afleiss  drawn  hy 
onkir  of  the  goivemor  in  council,  at  Mmdrmsj  in  the  wnaI 
form  in  which  billa  of  exchange  are  drawn  upon  the  iStM 
IndM  Company  at  hooie  foam  the  diftrent  ptwsideneies  $n 
the  iEes^  Indies^  They  were  severtdly  aooeplkl  in  the  usOal 
ffianaer  by  the  secretary  to  the  Compsoy^  by  order  «f 
the  Court  of  Directors^  Bitts  so  drawn  on  the  Con- 
{)any  ane  alwagis  accepted  in  this  form  by  the  saoMtaiy 

for 
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far  t^  time  betttg»  by  order  of  the  Court  of  DirectOTft,       iM). 
Mid  being  so  accepted,  af fe  pdd  by  the  Company.    The       -— ~ 
deieiMlallte  bare  puid  bills,  so  dvawti  atld  dteepted,  to        dfOim 
die  amoubl  of  many  mUllons.     Mr.  M/jpe^  tbe  payee  cf     <9itai^y. 
tbe  tfiree  first  Ulls»  being  about  to  embark  fbr  Lwukm^ 
tcinltted  tbem  in  a  letter  by  one  df  the  shtps  tn  Ifhe 
Beet  berelnafter  mentioned.    Tbi&  letter  was  tncteted  Hi 
t  wikd  envelope,  addressed  thus :  *^  t¥^.  Hbpej  Biq.,  to 
die  care  of  Jokn  Carij  Esq.,  Londjon*    It  tras  not  a£^ 
dtaied  to  any  person  by  name,  and  was  Us  ibliows: 
"  lly  old  friend,  you  wtU  And  indosed  bills  as  fidfows, 
idiidi^  wben  tadied,  I  would  rtK^ommend  your  bekig 
paiticaWrly  careful  of.^*    The  letter  then  specified  the 
aei^cfml  faDb  indoeed,  lucludiug  the  first  three  bHIs  men^ . 
tfoned  io  die  declaration  in  this  cause.    On  the  AOth 
Jtamanf,  1809,  Hope  embarked,  with  his  isrife  and  Ihmily, 
OB  board  the  ship  Jane  Ducheis  nf  Gm-dm,  and  sailed 
^A^ h\Mti^tiBei  of  A^t  Indiamenkt  Ettfope.    On  the 
U^d  March  the  fleet  encountered  a  fautrtcane^  afld 
At  JkneDbchess  tf  Gordon  periidied  in  ibe  vtorm,  tiud 
Apr  was  drowned.    On  the  7th  of  OOobtr,  lf)00,  Hope 
ttecated  a  power  of  attorney  to  Card^  by  which  he  ap- 
pointed J.  Card  to  be  his  true,  certain,  and  lawfid  attor^ 
Bey  bt  and  in  his  name^  and  to  and  iot  fats  prt»per  use 
and  behalf  to  demand,  levy,  sue  for,  recover,  and 
noeife,  by  aR  lawfid  ways  tind  means  whatsoever,  and 
fron  all  mid  every  person  and  pei«ons  wfaomsoeyef, 
*liom  it  did  or  might  c<mccm,  all  snth  sums  of  mottey, 
Mts,  dues,  goods,  effects,  and  things  whatsoever,  wMch 
then  were  and  shouM  be  and  prove  due,  owing^  pay- 
Me,  or  belongmg  to  him  the  said-  W.  Hhpe^  opM  <ir 
^7  tinue  of  any  bill,  bond,  book,  or  upon  aottmfit  of 
tfidiiig  or  dealii^,  wr  upon  any  apccotmt  4towsoevef ; 

and,. 
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«od»  Jf  u^^weret'to  q$11  to  accoont  ril  ^nons  con- 
earned  io  the  |»eiiikei;  and  upon  receipt  and  recovery 
of  «tt  iMii  WBt  €f  money,  debts,  dues,  goods,  cfiects,  01 
other  tlwngii  or  any  |iirt  tbere<^,  suflkient  acquittancci 
mukiJUtmcgm  for  him  and  in  his  name,  from  time  tc 
time^  to  anlDa  «Dd  gife;  giving  and  grafting  bj  them. 
Halo  hii  attdm^  fiaU  power  and  authority  in  the  premises 
to  tiie»  pmnntf  arrest,  attach,  seize,  secjua^ter,  implead, 
iiipriawi,  oaadooHi,  and  prosecute^  and  diem  and  there- 
of again  to  ncquit,  discharge,  and  out  of  prkon    to 
release^   ako  for  him  to  tappear^   and  his  person    to 
i«pecs«nt  in  aU  or  any  court  or  oomrts,  or  other  places, 
as  demandant  or  defendant  in  any  suit  or  action,  ^r  by 
reaaon  of  ihe  premises ;    likewise  one  or  more  attor- 
nies  under  him,  ,to  set   and  substitute  and  appoint, 
and  again  at  pleasure  to  revoke ;   and  generally  to  do, 
act,  aad  perform  all  other  matters   and  things  in  and 
towards  the  pvemises  requisite  and  necessary,  as  fully 
aa  himaolf  .coidd  do,  if  he  were  personally  present. 
Mkn  Card^  who  was  Bt  Madras  at  the  time  when  the 
power  of  attorney  was  executed,  and  who  had  been  at' 
one- period  in  partno^hip  with  Hape^  in  ImUa,  soon 
after  sailed  to  EngUmd,  and  since  his  arrival  has  'c6n- 
tinued  to  residls  her%  and  has  been  in  partnership  with 
HWiam  Daaksy  under  the  firm  of  DaxAes  and  Card. 
The  £ril^  Are^  bilk  of  exchange  were  not  indorsed  by 
/i^p€^  but  baring  coite  into  the  possession  of  Card 
after  iiig^&deall^  weiKe  indorsed  by  him  in  the  follow- 
ing :JbnB»    ^^  Pay  Messrs.  Davies  9XiA,  Cardf  or  their 
ptdei^  ger  praciiiafciai^  of:  WMiam  Hope.  —  J.  Card.** 
These^billSf  when  due,  w^e  paid  by  the  defendants  to 
Bardatf^   Tritton^  and  Co.,   then  the  holders  thereof. 
B^ore  Hope  )eft  Madras^  he  appointed  Messrs.  BUm^ 

•lid 
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ofJfii^rtt^hisagaBiCByloiiMSi^luspnH  ^^l* 
jCun,  collect  his  pwpatj  dio^  and  truMiiit  die  ^H^^^ 
^toLtmions  and  he  left  io  their  hands  a  govenuamt 
'  note  br  1660  Tpmgo&m,  which  wae  paid  b^ 
I  at  the  traaaBijy  and  they  received  for  it  the  fencth 
bill  of  ffrrhawfp  mentioned  in  the  deohnvtion.  Bimuf 
wmd  Dnmmm  hidaned  the  bill  spedally  to  Hopef  and  m- 
^uttai  it  in  a  letter  addrened  to  him  at  Messnu  Doom 
and  Chnf  s.  The  letter  came  to  Dameg  and  Card^  in 
4pr4  1810^  was  opened,  and  the  bill  taken  out,  and  the 
vmut  «  W.  Hop^  was  indorsed  on  the  biH  This 
UI WM  paid  when  due  to  G/^%  Milh  and  Co,  then 
the  holdfln  thsieof.  On  the  ISth  Fdrmuy^  1812, 
letten  ef  adaunistimtiooi  of  the  eiects  of  Bope^  with 
his  wiOaaneied,  were  granted  to  eJbsMJIfirr^  There 
weie  no  emcntors  named  in  the  will  of  Hope.  Jame$ 
Jfrrr»y&d  on  the  10th  Odober^  ISli,  and  on  the  3Ut 
of  Qcto&rr,  1814»  letters  of  administration  of  the  effects 
of  By^  nandministered  by  James  Murr€^f  with  his 
win  snaoed,  were  granted  to  the  plaintiff.  The  action 
was  coBiaenoed  on  the  S7th  of  Augftdj  1816. 

This  cHc^  which  invoWed  sevoid  pmnts,  was  tfgited 
en  a  farmer  day  in  these  sittings,  by  Campbdlf  for  the 
plsjatii^  and  Tindalf  for  the  dffendant  For  the  plain- 
tif  it  was  contended,  that  anompsit  was  maintainahle  in 
Ais  CMS  against  a  corpoiatum ;  for  a  ooiponitian  esta- 
bbhed  far  trading  purposes,  mi|^  bind  themselves,  by 
aasiptiagbilkofesdMmge.  Brmi^kitmyr.  The  MsmAe^ 
ier  Wkier^Worii.  {a)  And  this  power  of  Um  defandants 
iadmw  and  accept  faiOswas  racofniaad  and  regulated 
hf  ilm  9  mi  10  IF.  S.  c  44.,   and  the  &S  Gas^  8. 

Vac  V,  P  «.  1««^ 
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IS2I.        c.  155^  5.  57  aiid  58.     In  Edie  v.  The  East  IndlA  Cfm 

-  pony  (i),  it  was  not  dbubted  that  tin  actibn  wotdd   li 

aiak%H        against  the  Company  upon  a  bill  of  etcbange*     As  det 

Compftny.      wiU  not  lie  against  dl«  Acceptor  of  a  bill  of  exchallge,  as 

^unipait  must  in  this  dase,  6tb«rwk6  th^re  will  b^  m>  it 

medy.  For  the  defendants,  upon  this  pcitinl^  It  wito  afgii«d 

that  although  they  had  undoubtedly  the  power  of  btndf  li] 

themsehres  as  acceptors  of  bills  of  exdiange,  it  by  ti4 

menns  followed,  that  th^  remedy  which  the  law  gare  foi 

the  breach  of  ix  pai'cil  promise,  would  apply  agA?dst  t 

corporation.     The  objectioti  to  t^is  form  of  action  was, 

that  a  parol  promise  cad  be  mad^  only  by  the  meftiiben 

of  the  corporattoit,  and  that  the  individuals,  atid  not  the 

body  corporate,  would  b^  liable.  The  prop^  remedy  in 

this  case  wab  by  Mti  in  equity.     Upon  diig  poin^  the 

Court  wefe  dearly  6f  opinion,  that  whc^-erer  ah  act  oi 

parlilonent  authorises  a  corporation  to  dmw  and  accept 

'   bills,  it  must  be  taken  to  gire  th^  holder  of  those  bills 

the  same  rumedy  against  the  body  dotp6rate,  as  the  law 

gives  in  other  cases  against  any  parties  to  a  bill. 

The  next  point  was,  wlletber  Q&d  was  authorizkl  to 
indorse  these  bills^;  and  it  was  contended,  for  the  plain- 
tiff, that  he  had  no  aiftliority  to  indorse  the  (>ill^  even 
during  the  iife  of  Hope.  The  power  of  ilttorBey  onfy 
gave  an  authority  to  him  to  receive  debt^  due,  and  dot 
to  negotiate  Che  bills.  Hogg  ▼.  Bnaitk  (b)  and  Hiai/  r. 
Goldsfnidt,tikere  mentioned,  were autfaorittes  to  die#,  thitt 
a  power  of  attorney  to  teceiv^  ail  sallary  atid  nimiey  be- 
longing to  the  |:^ndpai,  and  to  giv&  releases,  and  even 
to  transact  uMbasinesft  for  him^  did  not  Bittbt>rtee!  the 
attorney  to  negotiate  >  or  indorse  bilk.  The  letter 
contained  no  such  power,  for  Card  had  not  even  an  au- 

(a)  2  Burr,  131C.  (b)  i  TVntfU.  347. 
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«f  thf  hiDji  si»  oDe  ra^da  of  v^oMmfj^ftLymmtrmA  io 
Ike  <|iMfiiMd»  tl|e  Mikm  fM  tMmgla  i^HMt'dte  (Mt- 

«»#»! »  iBd  it  vw  iImi  mom  ibmf^  i9}i0tu^  tkffit  m- 
cericd  die -amoaat  pf  the  bilk  at  maldrity^  me  siMkn- 
i|2^  apother  to  receive  it,  Bcsules,  it  appeared  ckarty, 
fnm  ibe  tenoa  of  the  letter,  that  Card  waa  to  opfan  it, 
if  Ifgpe  died  ot^  the  voyag^^  The  woj^d^  ia  the  letter 
*'  irfaea  cashed,"  implied,  that  he  wfis  \o  have'  authpril^ 
V> indorse  the  bills;  fqr  ope  n^ode  .of  ca^jiing  is  byJn- 
doTsesaciit.  Upon  this  ppiqt,  the  Cpurt  ^ere  clearly  of 
opiliipo,  that  Cgrd  fifid  no  authority  to  uidprse  the  bilb> 
efea  dfuriog  the  lifetime  c^  Ifop^s  apd  that  it  therrfore 
l^^ptme  B^neopKary  to  .consider  the  (juestipD,  whethef 
Hep^i  death  operate  as  a  revocation  of  any  aathority 
gma  ip  him  by  tl^e  power  pf  attorney.  • 

Upoa  die  other  pointi  raised  in  this  easj?,  the  Coii^; 
«ve  DO  opinion  at  the  time.  It  was  contended  op  th^ 
IMrt^of  the  deGnidaots,  that  the  plaintiff  could  not  t^e 
i||Ue^  to  recover  interest  upon  the  bills  beyond  the 
date  of  the  first  letters  of  a4ininistralion,  for  it  WQuld  jbe 
wy  hfid  upon  §n  acceptor,  that  be  should  be  chargQl 
vith  {Bteie$t  when  he  was  ready  to  pay  the  money,  and 
Aa^  waa  no  person  authorized  to  recave  it.  There 
^oold  be  DO  wrpngfiil  detainer  of  the  money  ui^til  tl^e 
adaiutvation  .was  gnanlacb  Walker  v«  JBames  (a)  an^ 
impmgfmim  (i.)  were  cited.  As  to  the;  two  other  points 
mised  in.tbe  cose  jrith  respect  to  the<  statute  of  limit- 
a^iqs  ajid  tbd  fi>rq^  of  the  replicalion,   the  foUoar- 

(a)   5  Taunt,  2ia  {b)  6  Mod.  138. 
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ing  authorities  were  cited,  Stanford's  case  in  &s^/n  i 
Jdam  (a),  Joli^  v.  Fitt  (i),  Cby  and  Wife  v.  Stepketi 

50»(c),  and  MaUhems  v.  Phillips,  {d)    The  argumenl 

Cj„^J][„^^  and  the  authorities  cited  upon;  these  points,  were,  ho^ 
ever,  so  fully  commented  on  by  the  Court  in  giving 
their  judgment,  that  it  is  unnecessary  to  state  thenoi  a 
greater  length  here. 

CA.  V 


\r 


Abbott  C.  J.,  now  delivered  the  judgment  of  the 
Court     At  the  late  argument  of  this  case,  some  of  the 
points  were  disposed  of  by  the  Court  at  the  time.     It  is 
now  proposed  to  give  our  judgment  upon  such  as  were 
then  reserved  for  our  further  consideration.     And  first, 
as  to  the  statute  of  limitations!     The  action  is  brought 
by  an  administrator,  with  a  will  annexed,  of  goods  left 
unadministered  by  a  former  administrator,  but  it  may 
be  considered  as  brought  by   the  first  administrator. 
The  action  is  upon  several  bills  of  exchange  accepted 
by  the  defendants,  who   have  pleaded  as  to  three  €£ 
them,  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  exhibiting  of  the  plaintiff's  bill.     The 
plaintiff  has  replied  generally,  that' the  cause  of  action 
did  accrue  within  six  years,   &c.     These  bills   were 
made  payable  to  Mr.  Hope :  they  were  accepted  afler 
his  death,  being   presented   through   an  unauthorized 
channel,  and   before  any  administration  was  granted. 
The  acceptance  of  the  bills,  and  also  the  day  of  pay- 


(a)  Cro,Jac^  $U  (J>)  2  Vernon,  694. 

(e)  Sdk.  4Si.     Cartkevi,  3$B.    Skkmer,  SS5,  and  4Mod.  ff7&  &  C 

(d)  aaik.  42i. 
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matt,  was  more  than  six  years  before  the  exhibiting  of       1821. 

the  bill,  bat  the  granting  of  the  first  administration  wy 

has  than  six  years  before,  &c     Upon  this  state  of  facts,       V^ 

the  general  question  of  law,  abstracted  from  the  par-     CompMiy. 

ticiilar  fimn  of  the  replication,  is  this ;  did  the  time  of 

fimitation  prescribed  by  the  statute  21  Jos.  1.  c.  16.  5*3,, 

hegu  to  ran  from  the  date  of  the  defendants'  acceptance^ 

or  the  day  of  payment,  at  which  time  there  was  no 

person  in  exutence  who  coold  acquire  a  right  of  action 

bj  the  acceptance^  and  non-payment,  or  from  the  date 

of  the  first  administration,  whereby  a  person  was  brought 

imo  existence,  who  might  acquire  a  right  of  action  by 

tbenon-paymient  ?   The  plaintiff  insisted  upon  the  latter, 

the  defendants  upon  the  former,  date. 

On  behalf  of  the  plaintiff,  SianfbrtFs  case^  cited  in  Cro* 

Jttc.  61^  and  Cory  v.  Stephensoriy  reported  in  Salkeldj  421., 

sad  several  other  books,  were  quoted.   The  first  of  these  ' 

cases  arose  upon  the  statute  of  fines^  4  Hen.^1.  c*  24. ; 

atennofyears  was  granted  in  remainder,  expectant  on 

aoolher  existing  teiin ;  btfore  the  expiration  of  the  first 

tem,  die  grantee  died :  at  the  expiration  of  the  first 

toiB,  tfae  lenor  entered,  and  levied  a  fine  before  admi-p 

fiistntuNi  granted ;  the  five  years  passed,  administration 

vtt  glinted,  and  resolved,  that  the  administrator  should 

ime  fine  years,  for  none  had  title  of  entry  before.     The 

btoftbeale  cases  is  precisely  the  same  as  the  present 

tmt.   It  was  an  action  of  assumpsit  for  money  had  and 

ncebed,  brought  against  one  who  had  received  money 

bdoopog  to  the  estate  of  the  intestate,  after  his  death, 

and  before  administration  granted;  the  receipt  being 

flKxre  than  six  years  before  the  action,  but  the  grant  of 

tkidaiinistration  within  six  years.     The  opinion  of  the 

Court  was,  that  the  time  of  limitation  did  not  begin  to 

?  8  run 


Mi        ^ua  untll'ffie  gfaiitbf  the  aamifii^tl-iitidn  j  bUl  M  stilt 

^J^       afipeafslo  !iave  gone  6ft,  or  Ih*  fdairillff  tb  hdve  feilW 

.   |f^   :,   fapoS  a  supposed  Aeteit  in  hfe  replicatloh.     Slhit*  the 

CwnpMiy.      afgbmefat,  we  have  tieeii  ajiprlied  of  ktidttlbr  cli^fe  lat^l^ 

ciccidwi  fh  tfee  Couh  bf  CbrtiftibH  ^M  bill  nkW  i^ 

fioHed.    Hie  hamc  of  ik  Is   fiiifctiiiM  ^.  Jtffi*.     it 

ai-bse  ypdli  Hie  giU  of  a  Icrhi  bf  J^eSfk  i&A.  IbMlft, 

femaindef  to  A  for  life,  r^balttfli^r  te  C.     <?.  di^d  !ft 

1?3«,  A.  iti  i7S:,  ft  ih  itrs.   Adhrtfimralieh  bf  *fc 
^ifecU  &f  t.  tvd^  AM  giUiiicd  ill  11^  I  ^i  aiw  tH*  aawim-. 

str^tof  bl-diigtil  hit  tjeclWehf,  HHd  *a4  H8ttfcu!t«l  fct  tlffe 
IWal,  biit  the  Gbiirt  gVHHl§t!  A  hcW  tH^f.     Nb  *WhoH!V 
Wa^  quoted  bH  Ihl^  Jjart  of  \\\t  tase,  dfl  Behalf  bf  »^ 
defendant.     But  it  vitis  isHlfl,  thiil  ShiJi/W^cPi  tSi*  Wi^ 
tidt  an  authority  ft!   pbinlEj  libctttlfe^  ft  att)Sl2l  bft  i  ita- 
tlite  dlHTbl-^ntly  W^i^tssedl  ttie  WofdS  df  tfcc  ktatiite 
tteH.  i.  felhg  ^  so  Ihttl  ih^f  takb  tfifelr  febtiba  br  ptli** 
ftu^  their  rtglil  ii'ithfrt  fiV^  y^ftl^  ncit  flftel^  sBHi  acUbtr, 
right,  &&  to  thm  ac6>u^a,  tlesfc^hdbd,  fce:'^      Ri  ^t^ 
ftWcr  tb  thd  bth^i"  cftsc  tjubt^  foi^  ffl^  t)lkiblifr,  !!  #^ 
B^itl,  ttiat  as  thti  inline  #a$  ndt  ikcidM  iii  iiitotil*  bf 
the  ^\fxm\%  the  dpiiifdH  liiUst  b^  cbti^id^i^a  lis  dktHl^ 
judicial,  fttid  that  th^  ^^hble  bf  thttt  ca^b  trifi^  tCfg^tfit^f, 
«l^as  in  faVbuf  bf  tb^  defetidant  tifkin  Iht  bth^  |5blnti  ^ 
wWch  I  shall  advfert  hereafti^r.    W6  af^i  bto#c*^ri  <tf 
bt:»!u{bh,  tliat  th6  time  of  Udiitdtidn  Iii  the  ptisieT^  rt^ 
did  ndt  begin  i6  riih  until  the  gi'ant  of  the  admini- 
stration.    Th^  words  bf  tBfe  st^tUtfcl  SI  ife^  1.  a  16.  ii  3. 
ate,  that  actions  bpbn  ihii  case,  ^tt!.  shkll  b^  brOtJgbt 
«rithjn  six  ye^rs,  next  ^ftei*  tb6  tausb^  bf  kubH  Hctidtiis, 
^Ud   npt  arter.      NbW,'  itide^fetid^ntiy  bf  a^thbfify,  #fe 
think  that  it  cannot  be  said,  ihdt  ft  c^U^  Of  iitstMn 

"^     •  of 
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And  ir«  UuHk  gri^  il^i^nce  is  d^  to  the        182U 

(Mivcijed  by  ih#  Judges.  ^  this  poinl  in  Carif      ^ 

I.  AfaidifMf  mi  HlpQi  thft(  SUtn/br^s  cam,  aild  the  kte  ^  %^ 

ttKin  tl^  ComfBon  Pl^mare  tuthorities  in  favour  of      CoAptb;. 

iiltplailili£     The  ^eynnl  Statui^  of  Uin|tftti€)a  being 

lU  IB  pari  iii«ten%  toAgbt  fo  raeeive  a  onifprm  C9n- 

itiactiom    nelirjibstlmdiog    any    slight    variatiops    of 

phM^  tk0  elyaiiQt  iMid  iotentioii  being  the  same.     | 

bpie  tioBBdy  q^m^  the  words  of  the  statute  of  fi^^ 

Tlie  Wor4F  of  the  fit^  sectifui  of  21  Ja^.  1.  c.  16.»  as  it 

nyirtu  mtij  into  I^ndsi  are,  <<  that  no  person  .or  per- 

siiQs  shaii  n^e  cntpy  jnto  apjr  Lsm^s,  &c«  but  within  20 

fptfs  wsi  sfter  )iis  cm:  their  rigiit  or  title,  which  shall 

hereaftite  fint  dasoeod  or  aejsrue  to  t)|e  saine."    Other 

sligbl  variifioBs  of  expressioQ  may  be  found  in  other 

iwti  of  lius  and  the  statute  32  Hen.  S.  Ci.  2.    ]3ut  it  is 

ihoC  neooBaiy  to  particularise  them ;  the  object  mani- 

kui/  bcJDg  to  limit  the  time  of  entry  or  suit  to  a  person 

b  tfs^  capable  c^  entering  or  suing,  and  nothing  more. 

OntUs  part  of  the  case^  another  and  formal  objection 

vas  tsk^  h|y  the  defendants^    It  was   said,  th^t  the 

pUotiflfof^bt  cp  have  made  a  sp^eciai  replication,  setting 

fivth  the  time  of  the  grant  of  adfnini9tration  and  otl^er 

psiticalan.    Now^  it  already  appears  upon  the  record,  , 

tittt  the  aooeptance  was  after  the  death  of  the  intestate. 

Wkat  ipedal .  matter  then  could  the  plnintiiF  reply  ? 

It  could  only  be,   that   the  first  administration   was 

piptecl  at  such  a  certain  time^  which  probal^Iy  does  not 

9fSffar  with  sufficient  precision  upon  the  declaration.  But 

tUi  would  only  have  been  an  argumentative  replication, 

(v  its  effect  would  be  this :  you,  the  defendants,  have 

tUf^ibat  the  cause  of  aclion  did  not  accrue  within  six 

J'ttrs:  I,  the  plaintiff,  say,  that  it  did  accrue  within  six 

P  '}  years, 
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ytfn,  beetneinyiiUlhaibcmjUttdwMliinsixydirs  c 
tiM  grant  «f  adminiitratiaii.  Now»  if  dug  be  the  da 
efisel  of  the  grant  of  the  adnamistration^  Aon  ibepimi 
tiff  did  i^t  in  omitting  the  argument)  and  repljioi 
generaUy^  that  the  canse  of  action  did  accrue  witkni  sL 
yean,  and  cftifag  die  adminiatralkm,  and  thetime  c 
grantiipgitf  in  evidence^  to  prove  his  allegation.  Am 
thb  is  very  different  from  all  the  cases  in  which  \ 
special  replication  is  usually  made^  such  as  inbnqr*  co- 
verture, absence  beyond  sea,  or  the  suingout  a  latitat, 
or  other  writ,  or  process,  because,  in  all  those  cases, 
the  plaintiff  admits,  that  the  action  did  not  really  aocrm 
within  six  years  of  the  ^>parent  commencement,  and 
dther  brings  himself  within  some  exception  in  tin 
statute,  or  shews  that  his  action  was  co^nmenced  befon 
the  date^  which  the  plea  iMsigns  as  tlie  commencement 
of  it. 

There  was  a  fourth  bill  of  exchange,  to  which  the 
statute  was  not  pleaded,  and  which  gave  occasion  to 
pother  point.  Mr.  Hqpef  at  his  departure  from  /ir- 
diOf  had  left  some  property  under  the  management  d 
an  agent  For  the  value  of  this,  and  for  the  purpose  oi 
transmitting  the  value  to  England^  the  agent  obtained  this 
bill  of  exchange^  and  being  ignorant  of  the  death  oi 
HopCf  indorsed  it  specially  to  him.  It  was  urged, 
that  no  property  in  this  bill  could  pass  to  the  admi- 
nistrator, and  eonfequently,  that  he  could  not  sue 
upon  it  But  we  are  of  opinion,  that  as  the  money 
for  ^hich  the  bill  was  reinitted,  bdong^lto  Hopfs 
eslaie,  it  was  competent  to  the  udmiiBStrator  to  elect 
to  take  the  btQl  a^  the  mode  Of  paymmt,  aood  that  there- 
byjihte*  pto^ity did  vest  in  hi»^  and  he  aoquirtd  \bl  right 
W-fi^^pon^f  '    ■"    ■  ^'     •••-*■  '-'■"■'-     '. 
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UH  irWch  bu  b«D  takm  firwii^^  Ihqr      ^^^^^ 

iBytfltifd/  ifeU  dw     \Ke  an  of  :apu|ioiW  >ttil«f  the  *  9<^ 
pUotjflritt  eotkiai  to  is^cofar  inter^^l^  Ontuihcr     Cs^S^m^ 

tbf  ibe.fintadarauttiatotv  aiQd:IM  lMP«r» 


KEGULA  G£N£RAI^ 

It  is  ordendy  that  the  rule  of  Court  made  in  Michad^ 
auu  temif  h  the  llth  year  of  King  George  the  FTrst, 
wbkb  Greets  that  no  summons  shall  be  attended,  nor 
mj  matters  transacted  before  any  Judge  at  chambers  or 
dsewfaere^  during  the  sitting  of  tlds  Court  at  JVest'^ 
Muto-,  be  disdharged. 

By  the  Court 

Dorii^  the  term  one  of  the  Judges  attended  daily  at 
diambers  from  lialf  past  two  until  four. 


In  tbe  Mfttteif' of  TATXkOit  and  Otbera. 

P  jPOIiZ^OOK.iqMad.ifiMr  «vrute(iiNy|[;inv  ^^  caffe,  a  «ibiiiti«>ii 

'to  diaehaitgct  th«i:.r^  .foi>  mfiiwgf^^^  Mwis-  mdergtSldio 
m  ti»,MAilT9A0AiBt  J^MnQQtvrU  '{Ilh«,|w5tSnW^re  JTl'TOjta 

bjbond  wider  the  statute  of  9  and  10^rS#r^l<^4il. 


I 


stn  GAmn  tn  hiohaglmas  term 

isn.       '^^  «W«Hi  Witt  dftUfti  on  tfi«  dOth  ^im  Im^  bm  the 
—77-       dtlilniiliitti  Wtts  tiM  muds  a  rtth  of  eoorl  till  tbe  9SiH 
tAKok;      *i»gM*d>,  dltt^itig  th6  Tfteatioft  after  lust  THiiti^  tern^ 
A  bill  ih  e^Mky  b^  b^n  riiM  filed  by  (be  party  Hgsinst 
%fa6il  Ib^  fttlmid  Wtts  iMdet     Htf  ndw  oetMeiidedi  itUit 
in  thifi  k»ft^$  b)r  ttie  ivordd  tf  tbe  dlatoi^  tbe  stibSMMion 
dift  onfy  be  iBftde  a  tulb  of  court,  by  producing  aa 
affidavit  of  tbe  execution  of  the  agreement,  and  reading 
and  filing  it  in  court.     Tbis.  shews  that  it  must  be  done 
in  court,  and  cannot  be  done  in  vacation,  as  was  the 
case  here. 

Scarlett  slieftred  i;ails^  ill  t&^  iir^t  Ihstance.  The 
^  object  of  the  statute  was  to  facilitate  arbitrations,  ^d 
to  prevent  bills  in  equity*  It  must  be  construed  with 
rderence  to  the  ordinary  practice  of,  the  Court  in  other 
cases.  Now,  it  is  the  practice  to  do  business  in  vacation 
as  of  tbe  preceding  term.  Thus  a  writ  may  be  issued 
in  vacation  tested  of  the  preceding  term.  As  to  tlie 
affidavit,  that  can  make  no  difiference,  for  that  is  equally 
required  in  a  bailable  writ,  a  rule  for  a  special  jury,  or 
to  compute  principal  and  interest,  all  of  which  by  the 
practice  of  the  Court  may  be  issued  in  vacation. 

F.PoUockf  in  support  of  the  rule^  contended,  that  cause 
might  be  shewn  against  a  rule^  for  makings  submission 
to  arbitration  a  rule  of  courtj  and  that  there  was  no 
authority  to  compel  a  party  to  shew  cause  before  a 
Judge  at  chambers.  As  to  judieial  writs^  they  are  at 
common  laiV,  and  the  practice  of  the  Court  may  there- 
fore regulate  theiiK  This  case  depends  on  the  con- 
struction of  a  statute^  and  stands  therefore  on  quite  a 
(liferent  groUHd, 

Abbott 


JjBorr  C  J.  If  we  were  to  grant  the  present  ap-  1811* 
pfication,  wc  should  do  great  miBohief,  inasmndi  as  .  .  .-  - 
the  ^^aotiog  these  roles  in  vacation,  is  a  prac^ce  "  Taylob« 
•Moidd  uitfa  mncb  oonvaMence  to  the  saitoDs  of  the 
Gsnrt  It  seems  to  me^  that  by  construing  the  statute 
witii  reference  to  the  ordinary  practice  df  the  Court, 
we  shall  pft  fuller  effect  ib  the  intention  of  tBe  legisla- 
ture. T&e  statute  niakes  it  conlpiilsory  oii  tti^  (joiirt, 
on  tne  sffidavit  being  prouuced  16  make  the  submission 
a  rule  of  court.  It  i^  thereibire,  hiereiy  a  milter  of  fbriS 
lo  applj  for  the  rule.  No  injury  is  done  to  lli^  blBer 
party  by  granting  the  riile,  for  the  award  cannot  oe 
enforced  till  t^e  next  teriii.  All  thai  is  don^  is,  thai  a 
litue  time  n  gained  \yy  Snaking  the  deniaiid,  and  serving 
Ike  Hile  or  ebart  during  the  yacation,  so  as  to  eiialille  (tie 
psfty  to  inate  an  application  for  ah  attachment  oii  itie 
first  dity  dp  the  next  term.  If  wel  were  lo  overturii  the 
pcidioe  m  this  case,  we  should  establish  a  dangeroiis 
rtt\e,  tor,  by  parity  ot  reasoning,  ho  consenl  rul<i  lA 
ejectment,  no  rule  tbir  a  special  jury,  or  to  pay  inohe^ 
into  eoort,  could  be  drawn  up  ih  vacation.  The  con- 
soqneoce  would  be  great  delay  iii  Ihe  adihiritstriltibd  bt 
jasdce.    This  rule  tntist  therefore  be  refused. 

Rule  refused. 
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Phillips  against  Howgate. 


HTRESPASS.     The  first   count  of  the  declaratio: 
stated,  that  the  defendant  broke  and  entered    th 


In  brespuft,  the 

£m  count  of 
the  drclaniion 
stated,  liiat  de- 

fendint  iLi&AuJ^  dwelling-house  of  the  plainti£^  and  assaulted  and  force< 

td  uud  impri- 

Mncd  piminbfT;  him  out  of  his   dwelling-house^  and  imprisoned  him, 

Euch  impHivoii.  and,    during    such    imprisonment,    assaulted,    struck, 

pJii^.*^d  '  pulled,  and  pushed  him   about  in  a  violent  manner. 

Ab^^  ^j^fi.  '^^  second  count  was  for  an  assault  and  fiJse  imprison- 

^tion, tfa«tde-.  ^jg^^  only;  and  the  third  count  was  for  a  common 

pliintift  under  assault.     The  defendant  pleaded,  1st,  the  general  issue  ; 

proeeii  of  to 

court;  Hndthat  and,  sccondly,   as  to  the  trespasses  in  the  first  coont 

plimtiff,   whili*  .11111-./..  1  '         f 

in  custody,        mentioned,  he  pleaded  a  justification  under  a  wnt  of 
duct^bTmteif    attachment,  issued  out  of  the  Court  of  King^s  Bench, 
™^.dl       ftJ^d  *  warrant   of  the  sheriff  thereon,    under. which 
^j^^J^    he  peaceably  and  quietly   entered   into  the  plaintifiP's 
dwelling-house,  and  arrested  the  plaintiff  and  imprisoned 
him ;  and,  because  the  plaintiff,  after  he  had  been  so  taken 
into  custody  under  and  by  virtue  of  the  said  writ  and 
warrant  as  aforesaid^  behaved  and  conducted  himself  in 
a  violent  and  outrageous  manner^  and  could  not  otherwise 
be  kept  in  a  safe  and  proper  manner  by  the  defendant, 
he,  the  defendant,  was  obliged  to  push  and  pull  about 
the  said  plaintiff  with  a  little  force  and  violence,  and  to 
give  the  plaintiff  a  few  blows  and  strokes,  &c.     He  also 
|)leaded  a  similar  justification,  omitting  the  latter  part 

declaration  i        i  •  i  i  i         i    i  .    ^ 

(winch  omiitfid   as  to  the  battery,  with  respect  to  the  second  and  third 

the  battery) 

having  be«ii  justified  by  proof  of  the  writ  and  warrant,  mnd  arrest  under  them,  the  plaintiff, 
although  oiM  iasMih  oniy  was  proved,  was  atiU  entitled  to  judgment,  having  proved  the 
treipasaeii  aa  laid  in  the  firat  count. 


prevent  his 
escape,  ttruck^ 

&c. :    Hdd, 
that  ihifi  latter 
pnn  of  the  Jus- 
tt6  cation  not 
beittg  proired, 
the  ptaiaiiff' 

leniitled  to 
at ;  and, 

t  it  was  not 
t  to 

new  aiiign  the 
battery  by  the 
defendanL 

Meld,  aUo, 
the  tvcond 
count  of  the 


wupts 


> 


\ 
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counts  of  the  declaration.     Replication,  de  injuria,  Sec.        1821. 
aid  issue  thereon.     At  the  trial,  at  the  last  assizes  for       „ 
die  county  of  York,   before  Baulev.  J.,  the  defendant        ogmft 
prom  the  arrest  to  have  taken  place  in  the  manner  al-        , 
kged  in  his  justificatioo.  But  the  plaintiff  having  prov^ 
ahattery  during  the  time  that  he  was  in  the  defendants 
costody,  the  learned  Judge  thought  that  it  was  necessary 
far  the  defendant  to  give  some  evidence  of  outrageous 
coodact  on  the  part  of  the  plaintiff  when  in  custody,  so 
as  to  prove  the  latter  part  of  the  defendant's  first  justi- 
&atiOQ;<aDd  he  finally  left  the  question  to  the  jury, 
whether  what  was  done  by  the  defendant  was  more  than 
was  necessary  for  the  purpose  of  keeping  the  plaintiff 
aafidy  in  custody.     The  jury  found  a  verdict  for  the 
plaiottff    ^ndnow 

Z  JVSliamSj  by  leave  of  the  learned  Judge,  moved  to 
Ota  a  verdict  for  the  defendant  In  this  case,  the  plea 
banng  jqsiified  the  breaking  and  entering,  and  tlie  ar- 
rest and  the  imprisonment  of  the  plaintiff,  and  having,  to 
thtit  extent  at  least,  been  proved,  is  a  full  answer  to  the 
£nt  count ;  for  these  circumstances  are  the  gist  of  the  ^ 
aetioD,  and  the  battery  is  only  matter  of  aggravation ; 
aad  if  the  plaintiff  meant  to  rely  upon  it,  he  should 
^  done  it  by  a  new  assignment,  and  that,  it  appears, 
was  die  opinion  ofBuUer  J.  in  Taylor  v.  Cok.  (a)  It 
ctnnot  signify  thatjn  his  first  justification  the  defendant 
ilkges  the  outrageous  conduct  of  the  plaintiff,  as  a 
gnond  for  the  battery,  and  so  justifies  ^he  battery ;  for    ^  ^ 

if  what  is  proved  amount  to  a  sufficient  justification,  the 
1^^  dl^ed  other  matter,  not  proved,  will  not  vitiate 

(o)S7.i2.2d7, 

it 
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it.  Sfib^my  ft.  liicUttipmaiie.  (a)  Bmdes^  tbe  joBti! 
cadofi  Id  the  s^coiid  count,  was  compWtaly  pbrofisd^  jtsi 
ttnlf  one  assault  was  proved^  and  the  defendant  nmi 
tkemfcnre^  afplj  the  jusdfieation  to  that. 


Abbott  0.  J.  I  am  of  opinion,  that  in  this  case  th 
Geuit  ought  not  to  grant  die  rule.  If  this  qttestioi 
were  conidered  i^B  the  first  count  ef  die  dedaiktiai 
aloBe»  it  seemi  to  me  that  the  plaintiflF  would  be  clearl] 
entitled  to  a  verdict  That  oouot  contains  a  dia^ge^ 
bicaking  and  enteripg  the  fdaintiff 's  house,  and  of  ma- 
saulttng  and  impctsontng  him,  and^  dumg  the  imprison- 
ment, pf  pushing,  striking,  and  pulling  hin^  about.  TV 
this  count  there  is  a  justificadoo ;  and  it  is  oontendedj 
that  the  whole  of  the  above  trespasses  are  jusdfled  fa) 
proof  being  given  of  a  writ  of  attachment  and  a  war- 
rant to  the  defendant,  as  bailiff,  to  execute  that  writ 
Nowy  if  8%  I  agree  that  the  circumstance  of  the  defend- 
ant's having  put  more  into  ^is  justification,  of  whidi  nc 
proof  has  bew  given,  will  not  vitiate  it.  But  i  am  of 
opinion,  that  the  proof  given  is  not  sufficient  to  justify 
the  trespass  in  pushing  and  striking  the  plaintiff.  In 
order  to  justify  diat,  it  was  necessary  to  prove  tliat 
part  of  die  defendant's  justificatipn  in  whiph.  fa^,  ^$^^ 
that  the  plaintiff  resisted  when  in  custody.  That  not 
hieing  don^9 1  (hink  the  justification  wa$  not  firoved,  aqd 
that  the  plaintiff  would  be  entitle^  to  a  yerdipt  ^  Hiis 
wimld  be  the  ca^e,  if  there  had  he&^  pnly  ovie^c9iipt4# 
the  declaration,  and  pne  pjea  ()f  justific^tio%  9^1 
there  is  a  seq^nd  cQunt,  to  wbieh  thefe  is  ^  |4#a  f^ 
JAi>tification,  w]^  h^^.  hi^«  ef|«bli#h^«    Tba^t  (9W>A 


(b)  1  truanu.  x4b: 


iiow- 


m  Tflfl  SSiCOUB  YsAft  Bt  QEORaS  IV.  iM 

r^  wat  qaile  uoneeessary  ibr  lite  platolMl^t  ettsa;        1801. 

1 1  tiiiok  It  caB  make  no  dtfferenoeu    Here,  rite  pista-        *"~" "" 

fcntifn 
hrn^  in  iik  fint  count,  stated  the  whole  itt|u^  mbidti       •gaUui 


HewdAfe. 


he  has  receifedy  and  that  count  has  aol  been  JiiMifled* 
He  is,  dierefere,  entitled  to  a  verdict. 

BkYLsr  J.  The  pWatiff  plrawed,  «t  ibe  tiMy  Ae 
«Ueaf  his  fint  ooitiit«  The  {dca  of  tihe  defaMhtM^  if 
tree^  vedd  have  been  a  good  justiAcation ;  aitd^  m  it 
seBOH  to  me,  it  vas  necessary  to  allege  the  misconduct  of 
ihe  pIsiBt^  b  order  to  jostify  die  pushing  and  striking 
hythedetendaat  For,  if  it  bad  omkled  suoh  an  ali^^- 
tien,  the  pfeairoeld  have  been  d(»nurrable*  The  jostifi- 
oalisBi  ihoi^  veil  pleaded,  was  not  miffleie&%  pvoved ; 
aad  thepiotiff,  tfaefefore,  was  entided  to  a  Teidiet. 

But  J.  (a)  eonconred* 

lUdeteaiaed. 

(«)  Btikrm^i.  ins abwitl  at  ChtmbcN. 


Dot  OB  the  Demise  of  Humak  agoirut  FeftEtT.  2%i«r«%, 

November!^, 

pJECTMENT,   for  certam  premises  at  Fordham,  in  The  dedam. 

the  county  of  Cambnage.     Plea,  general  issue.     At  in  poMetnon  of 
tbetrisl,  before  Dattas  C.  J.,  at  the  last  Summer  assizes  l^dd'them 
fcr  dist  eounty,  it  appeared,  tiiat  John  Human  was  the  ^  i^  her'' 
origtid  purchaser  of  the  premises,  and  that  after  Ms  ^a^oto 
faA,  riKmt  thirty  years  ago,  his  widow  cotolinned  iti  ""^^"^ 

limifniblc  e?i- 
*act  ,49  e«^lili  the  fiwl  of  her  j^Tlj^g  h»d  IwfBty  y^n' admw  poM«^ 

pos« 
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1821. 

Dos  daik 
HvMAir 


powewion  ibr  aboot  twenty  yean,  and  then  died.  X 
defendant  was  the  heir  at  law  of  the  widow,  and  t 
IcMor  of  the  plaintiff  was  the  heir  at  law  of  Jokn  Hume 
hk  order  to  shew  that  the  widow's  possession  was  n 
not  adverse^  die  learned  Jadge  admitted  evidence 
her  dedarations  during  her  possession  of  the  premiw 
shcwiai^  that  she  held  the  premises  for  her  life^  m 
that  after  her  death,  they  would  go  to  the  hars  of  Joi 
The  plaintiff  had  a  verdict ;  and  now 


H 


Blosstk  Seijt  moved  to  enter  a  nonsuit,  upon  tl 
ground  that  these  declarations  were  not  admissibl 
The  declarations  of  a  tenant  for  life  are  not  admisabl 
to  shew  the  extent  of  his  interest  Such  declaration 
in  order  to  be  receivaUe  as  evidence,  must  be,  whc 
made,  against  the  then  present  interest  of  the  partis 
making  them.  Peaceable  v.  Watson  (a),  Doe  v.  Jones.  ( 
In  Cowywfs  Digesl^  tit.  Seisin^  F.  1.,  it  is  laid  dowi 
<*  that  if  a  man  enters  by  a  dissdsin,  he  will  be  a  dii 
seisor,  though  he  claims  only  for  years,  as  tenant  l 
statute^  in  dower,  &c.,  where  they  have  no  right  to  it 
for  they  cannot  qualify  their  wrong.''  Here^  the  dc 
clarations  of  the  widow,  if  she  had  no  right,  woul 
go  to  qualify  her  wrong,  and  if  she  had  a  right,  tht 
would  be  inadmissible^  as  being  in  fevonr  oi  h&t  ow 
interest,  upon  the  ground  previously  stated. 


Abbott  C  J.  All  questions  of  evidence  must  b 
considered  with  reference  to  the  particular  circumstance 
onder  which  it  is  offered.  Here,  the  question  was,  whc 
Ihcr  the  widow  had  occupied  the  premises  adversely 


(«)  4  ToiMtf.  Itf. 


W  1 
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fv  more  than  twaity  years,  and  her  dedarations  are 

dbei  in  evidence  to  rebut  the  statute  of  limitaticxis.      ^     ^ 

iDd  for  that  purpose  I  think  they  were  admissible.   '    Humax 

against 

Inqr  were  not  used  to  shew  the  quantum  of  her  estate,       PrmT. 
bot  Qoly  to  explain  the  nature  of  her  possession. 

Rule  refused. 


Ratner  against  Godmond.  I^^^^Vth. 

Action  on  a   poUcy  of  insurauce    on    the    ship  Where, during 

■*'^  M.         ¥  tr    ^^  course  of  a 

Nudrd^  ficom  Wisbeoch  to  Leeds  or  Wakefidd*  '^fhe  voyage  upon  an 
poliqr  v«*  on.iSO  quarters  of  wheat,  valued  at  900/.  Uon^'itbM^e, 
ItcQDtsiiedlheuKialmemorandumatthefoot,  <^Com,  ^^deTt^f^ 
&&,  wiifuitod  froe  from  av^rage^  unless  general,  or  the  ^a?^'^^' 
ship  be  stranded."    At  the  trial,  at  the  last  sittinirs  at  ^^'^j  *"^*^* 

^  '  ^  ship,  m  conse- 

(nsMhiL  before  Besi  J.«  the  only  question  was,  whether  quence,  haying 

,  ^  ^  been  placed  m 

tk  ihip  had  been  stranded.     As  to  that,  the  facts  were  the  most  secure 

^^  situation  that 

ttUbn.    The  ship  having  sailed  from  Wisbeach,  ar-  could  be  found, 
liid  isUy  at  Seligfj  where^  having  taken  out  her  andiors,  was  drawn  off, 
^om^  iu^  she  proceeded  up   the  navigation  towards  d«n  upon^' 
Woi^Ud.    In  the  course  of  the  voyage,  she  arrived  at  som«  p>la> 

*^    ^  which  were  not 

» place  called  Beat  Lock^  and  whilst  she  was  there^.it  previously 

,  '  known  to  be 

WGVDe  neoessaiy,  for  the  purpose  of  repairing  the  na-  there :  Held, 

1  1  11111  iT.  n^l  *^'  ^"  ^■"  * 

vigitKM],  that   the  water  should  be  drawn  on.    The  stranding 
Bsiter  placed  the  vessel  in  the  most  secure  place  he  usudTmemo- 
codd  find,  alongsUe  of  four  other  vessels,    in  tins  he  j^nl^t^e  I^. 
M  asBHtled  by  the  hick-keeper.    The  water  being  then  ^^^  ^*J^"jfot 
diswnofi^  all  the  vessels  grounded,  and,  unfortunately,  >°  ^^^'^^ 
^  jfa%»  ikMiral  grounded  on  some  piles  in  the  river,  voyage, 
viiicfa  were  not  known  to  be  there,  and  the  cargo  re- 
oeif  ed  conideiBble  damage.  The  i^art  of  the  navigation 
.  VouY*  Q  where 
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where  shq  ^oqk  the  ground  was  one  inwhicl^  vessel 
usually  wei*e  placed  whpn  the  water  w^  4rawn  off.  Tb 
learned  Judge  was  of  opinipn  that  t{)e$e  facts  aaiountct 
to  a  stranding,  anc}  ^^he  plaintiff  )ia4  a  verdipt*  An( 
now, 


Campbell  moved  for  a  new  trial.    He  contended,  thai 
in  this  case,  there  was  no  stranding.     Here,  the  vessel 
was  intentionally  brought  into  this  position,  and  it    iss 
impossible  she  can  be  considered  as   stranded,  unless 
all  the  other  four  ships  with  her  were  equally  so  ;    for 
the  mere.circumstanceof  the  additional  damages  to  her, 
cannot   make  a  difference.      Burnett  v.  Kensington,  {a) 
The  case  of  Dobson  y.  Bolton  (i),  sitting  after  Easter 
term,  1 799,  comes  nearest  to  this.    But  there  the  vessel  ^n 
the  Wisbeach  river  was  driven  on  the  piles  by  the  perifs 
of  the  sea.     Here  therjB  was  no  such  thing.     This  was 
like  tlie  case  of  a  vessel  in  a  dry  barboi^r^  or  of  thp^e 
which  are  continually  laid  on  the  mud  in  coming  up  tjic 
Thames.     But  In  those  cases,  it  has  never  yet  beep  cori- 
sidered  that  ships  are  stranded,  and  the  underwriters 
liable  for  an  average  loss.     In  Hemme  v,  Edmunds  (c), 
the  Court  held,  that  where  a  vessel  took  the  ground  in 
going  up  the  river  at  Cork^  in  the  ofdinary  course  of 
navigation,  and  was  damaged,' it  was  not  a  stranding 
for  which  the  insurers  was  liable,     Here  it  was  in  the 
ordinary  course  of  this  sort  of  navigation,  that  the  acci- 
dent happened.     CannUhers  v.  Sydebotham  (rf)  is  indeed 
near  this  case;  bi|t  that  decision  is  auestioqable,  and 
ought  not  to  be  carried  further. 


(a)  1  T,IU  210. 
(c)  1  S,^  B.  388. 


(6)  Marshall  ofi  Inturance,  239. 


ApgoTT 


Gvmm^ 


m  TUB  SseoMu  Yf 4»  w  0£QBOE  IV.  d§y 

AvBwr&J.    Tb§  pa^e  of  JElraiw  V,  JMnuMdi  bu       1881- 
ndwpd  my  min4  from  the  wty  it^nmiaiiig  diffoiiUy       2I^»  * 
vhish  I  Celt  iq  this  c<Mft  whieb  fttSi  \mt  it  «ho|dd  fat 
W,  S^om  oiir  itpeieiion,  pr  frQip  tM  of  PopiMMrfv  y. 

Tessel  should  be  deemed  a  stranding ;  but  (hftt  ^^^  Vi^ 
decided  on  a  distinction  which  leaves  CamUhersv. 
S^iebUham  9i  valj^  auUmrity  \  for  (bere  (l^a  0(9^j^ent 
h^ppeoed  in  tjie  Qfc)JYiary  99Wrf 6  af  th^  YPy«gP  i  iHWl 
^  ^  gfptmd  |he  wc|ervriteR  w^f  b^l^  ^Rt  td  be 
liaU&  Heup  the  Ipss  c|jd  pqt  »q  h^ppei^i  for  we  PMMt 
i^ippos^  tl^t  these  cf^^ik  ar^  so  cpiifilaptly  w^i)ting 
rflpaiy,  tt  to  mke  thp  dr^Wfflg  gfT  ^Jie  ^^tef  ft«  qp- 
cnnfDce  in  ti)f  ordinary  ^eur^s  «f  a  YVSmg%  I  tbmiE» 
ttimfefe^  fha^  in  t)|is  c^s^  th?  ves^l  yr^  %iX^f^M%  »«|I 
lh|t  Aei;^  ii  up  roBspn  for  distHrhipg  tb^  RTPsent  ¥Pr- 
diet* 

BiTUT  J.  This  was  an  insurance  on  a  perishable 
conimodi^,  aod  the  olyect  of  the  pacoDowndum  was  to 
exempt  tb^  underwriters  from  loss,  unless  there  was  an 
Adequate  cause  for  it.  If,  howevei:,  the  ship  was  stranded, 
they  were  to  be  liable.  The  case  oF  Carruthers  v. 
%dHiflrtflM  is  very  Uke  this.  TheM,  on  tho  ebbhig  of 
die  tide,  the  ship  fell  ^vef  %x\A  received  damage,  and 
the  Coort  held,  that  it  amounted  to  a  stranding,  be- 
ann  th»  ^p  wa^  uppp  a  ^tfan^.  Ip  fleqpie  v.  Ed- 
WfHi^  t\^  fhip  new  was  oq  \\^e  stf'anii,  wUhip  the 
<W#>g  «rf  the  parties ;  fiwr  ihere^  i^  the  o^i^ry  cow^ 
^l!|B  vq]r%[c^  it  was  H^te  oert^ip  v^at  t,}ifi  vessel  wq^l^ 
^  the  regular  f^ux  and  reflux  of  the  tide,,  be  left  on  t^e 
■od.  Aqd  the  fair  construction  of  the  words  qf  this 
nMiQonmdnm,  which  reconciles  that  case  with  CarrtMm^ 
Q  2  v.S^c 
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Ratkxe 

GODMOKS. 


V.  SydebothoMj  must  therefore  be,  that  when,  in  the  o 
dinary  course  of  the  voyage,  the  ship  ipust  go  on  tl 
strand,  the  underwriter  is  exempt ;  but  where  it  arls 
from  an  accident,  and  out  of  the  ordinary  course,  he 
liable.  That  was  the  case  here^  and,^  thei*efore,  the  ve 
diet  is  right* 


Best  J.  {a)  If  Camdhers  v.  Sydebotham  had  bee 
broken  in  upon  by  subsequent  decisions,  it  might,  pej 
haps,  have  been  necessary  to  reconsider  it;  but  the  cilse  i 
Heame  v.  Edmundsj  in  the  Common  Pleas,  has  confirme 
it.  Here,  the  accident  producing  the  loss  was  one  not  t 
be  expected.  In  the  case  in  the  Common  Pleas,  th 
event  must  happen  every  tide.  I  think  a  stranding  ma 
properly  be  said  to  take  place^  where  a  ship,  by  accident 
and  not  in  the  ordinary  course  of  the  voyage^  is  ren 
dered  immoveable  on  the  strand. 
^  Rule  refiised 

(a)  Holroyd  J.  was  absent  at  Chambers. 


Friday, 
iVm^m^ml^th. 


Wilson  and  Another  against   Coupland  anc 
Another. 


A  SSUMPSIT.  The  declaration  contained  two  specia 

counts,  and  a  count  for  money  had  and  received. 

and  an  account  stated.      Plea,  general  issue.     At  thi 

trial,  at  the  last  Guildhall  sittings,  before  Abbott  C.  J. 


Where  the 

plaintifi 

cnediton  and 

defandanti 

deMon  to  T. 

and  Co.,  and, 

by  consent  of 

all  parties,  an 

amngement  was  made  that  defendants  should  pay  to  plaintiffs  the  debt  due  from  them  tc 

T.  and  Co. :    Held,  that  as  the  demand  of  T.  and  Co.  on  defendants  was  for  monej  tuu 

and  reoeiTed,  die  plaintiffs  were  entitled  to  recover^  on  a  count  for  money  had  and  received 

against  the  defendants. 

the 
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V  the  &ct5  appeared  to  be  these:  The  defendants  were  in-        1821.   \1^  i( 

m  debted  to  TaHlasson  and  Co.  in  the  sum  of  768/«,  upon        wwm  %-(  ^ 

\  die  hsIaDoe  of  accounts,  for  money  had  and  received  ^      co^nj^      7^^"" 

F  TaSbsMm  and  Co.  were  indebted  to  the  plaintiffs  in  a 

oiocli  iarget  amount ;  and,  being  so,  they  inclosed  to  the  /  ^-^  ^  A    iv/ 

pfaiDtifi  the  account  current,  rendered  to  them  by  the  ^/>n^*^ 

defiodants,  accompanying  it  with  a  memorandum  at  the 
boif  tnuisferring  to  the  plaintiffi  the  balance  of  768/. 

tiaefl  doe.    This  being  notified  to  the  defendants,  a  long 

eompoDdence  between  them  and  the  plaintifis  took    . 

pbo^  and  in  the  result  the  defendants^ho  were  cre-< 

dftors  to  the  amount  of  upwards  of  4000/.  of  TaiUasson 

and  Lomard  (two  of  the  firm  of  TaiUasson  and  Co.), 

finding  that  tbejr  could  not  set  off  the  one  debt  against 

the  oihafjsent  to  the  plaintiffs  the  following  note^  dated 

I4tb  jA^ustj  J820 :  <<  Three  months  after  date  we  proi* 

mise  to  pay  Messrs.  Wilson-  and  Blanshard,  or  order, 

seren  faondred  and  sixty-eight  pounds,  due  to  TaittcKson 

and  Co.  unless  otherwise  provided  for  by  an  arrange- 

meat  with  Mr.  CoUon^  in  jS^.  Lucia^  in  favour  of  Messrs. 

W.  and  B/*    -No  arrangement  was  afterwards  made  in 

&  Luda  in  fiivour  of  Wilson  and  Blanshard  ;  but  Mr. 

CUfam,  in  St.  Lucioj  made  an  arrangement,  and  got  the 

mowing  receipt,  dated  12th  September^  1820,  from  Tail- 

laum  and  Co.:  ^^  We  acknowledge  to  have  received  from 

Messrs.  W.  Coujland  and  Co.  the  sum  of  seven  hundred 

and  sfauy-eigfat  pounds  sterling,  for  balance  of  account 

die  to  OS  on  the  thirty-first  December  last ;  which  said 

nm  u  to  be  deducted  fix>m  the  balance  of  account  due 

to  them  by  TaiUasson  and  Doussard  on  the  date  afore- 

^^    Abbott  C.  J.  was  of  opinion,  at  the  trial,  that  on 

die  Uth  August^  1S20,  the  defendants  were  to  be  con- 
sidered 88  debtors  to  the  plaintiffs  in  the  sum  of  768/., 
Q  3  to 
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figaimi 


to  b«  p«d  in  tlir#e  months,  aubg^ect  only  to  tixe  p^ss 
bility  of  intefinediate  drratigemetits  in  fairouf  of  JVilsc 
and  BkM$h(9rdt  being  made  by  Mr.  Cciton^  at  Si.  Lhcu 
and  that  no  euoh  arrAngdment  having  been  nuclei  tli 
pUintiflb  weiv  entitled  to  recover  upon  tlie  count  ic 
money  had  and  reeeived^  The  plaintiffs  accordingly  ba< 
a  Teidict.     And  now 


* 


Marrjfoi^  by  leav^  inoted  to  enter  a  nonsuiu  Th< 
qoestioB  is  here,  whether  money  had  and  received  wil 
lie*  For  the  plaintiffs  failed  altogether  in  the  proof  o\ 
their  apecral  counts.  The  case  on  which  the  plainti£R 
rely  b  that  oS  I^ad  v.  Doughs,  {a)  But  that  case  is  ol 
doubtful  aiithoi;ity.  Wilson  J.  tliere  doubted  whether 
money  bad  an^  jeceived  would  He;  and  in  Taj/hr  \a 
Higgitih  (&)»  Lawrence  J,  stated  that  that  decision  had 
not  been  approved.  Here  no  money  has  passed  be- 
tween the  pc^tties*  In  Maxwell  v.  Jameson  {c\  the  Court 
held  that  money  paid'  would  not  lie,  unless  money  had 
actually  passed.  In  Barclays.  GoocA(/i)/a  note  was 
given  and  accepted  as  money»  and-  on  that  ground  the 
action  was  held  to  be  maintaiRable.  This  case  is  in 
effect  the  assignment  of  a  chose  ia  action.  And  it  is  dis« 
tingiiishable  from  Israel  v.  Dou^as^  supposing  even  that 
thai;  case  is  law ;  for  there  there  was  an  absolute  pro- 
mise hy  Douglas  to  ptCy  the  amount  due  from  him  to 
DelvaUe ;  but  here  the  promise  is  a  conditional  one,  viz. 
in  case  no  arrangement  be'  made  in  Sti  Lu€ia.  Besides, 
there  must  be  a  consideration  for  the  promise,  either  of 
detriment  to  the  plainti£&»  or  of  advantage  to  the  de- 


(a)  1  Hen.BL  239. 


(*)  3  East,  169. 

(lO  2  £sp.  jv:  P.  a  571. 


f9ndants, 
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feidaQta.   Now,  there  was  no  detriment  to  the  pliiiili'       .18S1. 
ti£;  for  there  was  nothing  in  the  teftns  of  the  note  to       -^ 
nrerent  them  from  suinpr   Tbillasson  and  Co«    for  the     '  'vpamt 
wbole  debt  due  to  them*     And  there  was  clearly  no  ad- 
rut^  to  the  defendants. 

Ainorr  C.  J.    I  was  not  free  from  doubt  al  the  triitl, 
but  I  am  now  satisfied  that  the  verdict  is  right*     The 
&fils  are  these:  The  plaintiffs  wero  ereditorsi  and  the 
dehodants  debtors^  to  TaiUassoH  and  Co. ;  and^  by  the 
consent  of  all  parties,  an  arrangement  was  mad&  tbft      . 
the  defendants  should  pay  to  the  plaintiffs  the  debt^  they 
owed  to  TaiUasson  and  ^o.;    iM  kk  the  &tmdhd  of 
TaiUasson  and  Co.  on  the  defendants  was  for  money 
Wand  receiTed,  it  seems  to  me  that  the  defendants,  by 
acceding  to  this  arrangement,  made  themselves  liable 
lor  money  had  and  received  to  the  use  of  the  plaintiffs. 
Thus  tnecase  stands,  independently  of  the  note.     But 
it  seems  to  me  that  the  note  makes  no  difference ;  for 
althoogh  it  might,  perhaps,  be  at  first  conditional  yet, 
a/terwards,  the  condition  ceasing,  it  became  nn  abso- 
lute promise ;  and,  if  so,  the  defendants  have  absolutely 
acceded,  and  arc  liable  to  the  consequences  of  the  ar- 
rangement   The  verdict,  therefore,  is  right. 

BivL&t  J.  The  legal  effect  of  what  has  taken  place 
is  this;  Coupland  and  Co.  are  indebted  to  TaiUasson 
and  Co.  to  the  amount  of  TG%1.  for  money  had  and 
reeeited.  The  letter  being  Indebted  to  t&e  {)!ainfiff^*  a 
bargain  takes  place,  by  which  TaiUasson  and  Co.  agree, 
that  the  money  had  and  received  hy  the  defendants  to 
their  use  shall  be  money  had  and  received  to  the  use  of 
the  plaintifis.  To  tliis  arrmigement  the  defendants 
assent.  Then  their  assent  makes  them  debtors^  and 
.  Q  4  U»bie 
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liable  to  an  action  of  money  had  and  received  to  thi 
use  of  the  plaintifis.  The  agreement  of  the  14th  Angus 
seems  to  me  to  be  absolute^  and  not  conditional.  I 
is  in  effect  an  agreement  to  give  the  defendants  thra 
months  in  which  to  pay  the  balance^  which  is  an  ad- 
vantage to  them ;  and  the  defendants  agree  to  pay  it 
then  in  England,  unless  the  plaintiffs  are,  in  the  mean 
time^  paid  in  the  West  Indies.  That  is,  as  it  seems  to  me^ 
an  a)Molute  promise  I  am,  therefore,  of  opinion  that 
this  action  is  maintainable,  and  that  there  ought  to  be 
no  rule. 


HoLROTnJ.  concurred. 

Best  J.  A  chose  in  action  is  not  assignable  without 
the  consent  of  all  parties.  But  here  all  parties  have 
assented,  and  from  the  moment  of  the  assent  of  the 
defendants,  it  seems  to  me  that  the  balance  of  768/. 
became  money  had  and  received  to  the  plaintiflfs*  use. 
It  is  said  that  the  promise  was  conditional.  That  may, 
perhaps,  be  doubtful ;  but  supposing  It  to  be  conditional, 
the  event  has  happened  upon  which  it  became  absolute. 

Rule  refused. 


Nottember  9tb. 


Doe  on  the  Demise  of  Fenwick  and  Others 
against  Reed. 


WTicre  ade-      l^  JECTMENT  for  several  messuages  and  land  in  the 

cestoraaaMiDto         parishes  of  Simofibumy  Wark,  &c.  in  the  county  of 

cemin'luidfin  Northumberland,  In  the  year  1747,  Edward  Charlton^ 
175L^  BftAcre- 

dJtor  under  a  judgment  obtained  against  the  then  owner  of  the  land,  and  defendant*!  family 
had  caatinued  in  possession  ever  since :  Held,  that  the  original  possession  having  been 
taktti.  not  under  any  conveyance,  the  length  of  possession  was  only  prima  lacie  evidence^ 
from  wUcfa  a  jury  might  infer  a  subsequent  conveyance  by  the  original  owner,  or  some  of 
his  descendants,  but  that  it  might  be  rebutted,  and  that  the  jury  must  nat  presume  such  con- 
veyance from  length  of  possession,  unless  the^  were  satisfied  that  it  had  actually  been 


esquure. 
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mqaaej  under  whom  th^  plaintiffs  claimed,  being  in-        1821. 
iiefated  to  Mat  Booke,  to  the  amoant  of  850/.,  for  which 


Dob 

debts  Booke  had  obtained  judgment,  it  was  agreed  be-       Fkmwicc 
tveen  diem,  that  Boolx  should  be  put  into  the  pos-»         it^p. 


t  of  the  rents  and  profits  of  the  estates  in  question, 
mdi  the  debts  should    be    satisfied    thereout,    which 
•greement  was  carried  into  effect,  and  Rooke  entered 
into,  and  remained  in  possession  until  1 752.     Edward 
CharUaHi  being  at  that  time  indebted  also  to  John  Reedj 
under  whom  the  defendant  claimed,  Reed  was  desirous 
of  getting  into  the  possession  of  the  estates  held  by 
Bookcy  and  by  a  certain  indenture  of  assignment  be- 
tween Sajke  and  Reed,  the  former  assigned  over  all  the 
debt  then  remaining  due^  and  his  right  of  possession  to 
the  estates  in  question,  upon  the  payment  to  him  of  the 
vm  of  57 Bi.    Under  this  agreement.  Reed  entered  into 
poGsessiop,  and  he  and  his  family  have  continued  so  ever 
since.    In  the  year  1801,  a.  suit  in  chancery  was  in* 
stitnted  by  the  Charlton  family,  to  recover  possession  of 
the  estates,  upon  which,  in  1821,  the  Vice-Chancellor 
directed  the  present  action  to  be  brought,  prohibiting 
tile  defendant  from  setting  up  as  a  defence,  that  the 
debts  due  or  assigned  to  John  Reed,  deceased,  were  paid 
^  jears  ago,  or  that  the  same  were  still  unpaid.     At 
the  trial,  it   was  proved,   in  addition  to  the  before- 
iDoitioned  circumstances,  that  the  title  deeds  relative  to 
theM  estates,  (which  deeds,  however,  extended  to  other 
tttat^  also))  were  still  in  the  hands  of  the  Charlton 
iuD3y,  and  that  the  lands  being  copyhold  pf  the  manor 
of  Wark^  the  name  of  Rooke  had  remained  upon  the 
manor  books  till  within  a  few  years,  having  first  ap- 
peared there  in  1752,     It  appeared  also,  that  moduses 
k«d  b^n  paid  by  the  steward  of  the  Charlton  family,  to 

th^ 
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1 82 1.        the  thcJn  rector  of  Simmbum^  in  1 77i>,  for  several  estates; 
inclading  some  of  the  estates  in  questton.     There  waj 


Dob 

FtN 


KNwjcK       no  distinct  evidence  of  their  valuer     Edward  Chat^lton 
Rked.        died  in  ITGT^  leaving  a  widow  and  a  son  then  under 
age.     The  son^  William  Charltoni  married  in  1778f  and 
died  in  17979  leaving  a  son  an  infant.     The  question 
for  the  jury  wasy  whether,  under  these  cirC'Umstancesy  a 
coqve/ance  of  these  estates,  either  from  Edward  Charl- 
ton or  fViUiam  Charlton  to  the  Reed  family,  mi^t  bo 
presumed.     Bayley  J.,  who  tried  the  cause  at  the  last 
assizes  for  the  county  of  Northumberland^  in  summing 
up  the  case,  after  adverting  to  the  different  facts  above 
stated,  told  the  jury,  that  the  real  question  for  them  to 
consider  was,  whetlier  they  believed  that  a  conveyance 
had  actually  taken  place  i  observing,  that  the  loss  of  a 
deed  of  conveyance  was  less  likely  to  take  place,  than 
of  a  grant  of  a  right  of  way.     And  that,  during  tlie 
marriages  of  Edward  and   William  Charlton^   no  con- 
veyance could  have  been  made  without  levying  a  fine  \ 
which  being  of  record,  might  have  been  produced,  if  it 
had  existed.      The  jury  found  for   the  lessor   of  the 
plaintiff.     And  now, 

Htdlock  Serjt.  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  true  criterion  by  which  to  judge  in 
these  cabcs,  is  laid  down  by  Lord  Mansfield  in  Eldtidge 
V.  Knott  (rt),  where  he  says,  **  There  are  many  cases  not 
within  the  statute  of  limitations,  where,  from  a  principle 
of  quietii>g  posse^^ion,  the  Court  ha$  thought  that  a  jury 
should  presume  any  thing  to  support  a  length  of  pos- 
session.    Lord  CoZr  says,  that  an  act  of  parliament  may 

[a)  Co.f/».2l5. 

be 
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bepresiuned,  and  even  in  the  ease  of  the  crown,  which        1821. 
is  not  bound  by  the  statutes  of  limitations,  a  grant  may        — 

Dob  dem. 
be  presumed  from  great  length  of  possession.     It  was  so       Fi^wtck 

done  in  The  Mayor  of  Hull  v.  Horner,  [a)     Not  that  in         KtiA. 

such  cases,  .the  Court  really  thinks  a  grant  has  been 

made^  because  it  is  not  probable,  that  a  grant  should 

ha?e  existed  without  its  being  on  record,  but  we  presume 

the  bet,  for  the  purpose,  andiirom  a  principle  of  quieting 

the  p«isessioa«"    This  then  is  the  true  pryaciple  which 

ou^  to  have  been  presented  to  the  jury  in  this  CQse» 

Aod  in  Keffmer  v*  Summer  (&),    YxUe^  J.  directed  th^ 

jtuj  to  presume  ^  grant  of  a  right  of  way  from  a  pos- 

sessioD  of  nearly  3D  years,  although  it  appeared,  there 

had  been  an  absolute  extinguLibment  of  the  right  of 

wajr  some  years  back  by  unity  of  possession,     If  the  law 

^  to  b^  ss  stated  here^  it  will  be  open  in  every  case 

of  s  right  of  way,  or  of  the  enjoyment  of  ancient  lights 

or  water,  to  go  to  the  jury  on  the  question,  whether, 

althou§^  possession  for  20  years  has  been  proved,  they 

heSeve,  that  in  fact  any  grant  was  ever  made,  and  evi-  '" 

ieoct  of  the  cautious  or  imprudent  character  of  the 

sapposcd  grantor  will  be  receivable.     This  will,  in  all 

probability,  make  such  possession  very  doubtful ;  for  no 

one  really  supposes  that  siich  grants  have  any  existence. 

Betides,  if  the  jury  do  really  suppose  a  grant  to  jmve 

been  made,  the  length  of  possession  is  immaterial.     And 

titerewas  no  use  in  the  courts  laying  down  as  a  rule, 

dttt  20  years'  possession  would  warrant  a  presumption. 

hi  to  the  observations  made  with  respect  t^  the  fines, 

rf»qrwere  not  correct.     For  if  there  had  been,  as  pro- 

t^  there  was  a  settlement  on  the  respective  marriages 

(a)  Comp.  \0%  ib)  BuXU  N,  P.  74. 

Pf 
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1821. 
Doe  dem. 

FXNWICK 

ogattut 


of  Edward  and  WiUiam  Charlton^  there  would  have  be< 
no  necessity  for  a  fine.  Possibly  that  observation,  hov 
ever,  may  have  produced  the  verdict. 

Abbott  C.  J.  I  am  clearly  of  opinion,  that  the  di 
rection  was  according  to  law.  In  cases  where  tli 
original  possession  cannot  be  accounted  for,  and  wouL 
be  unlawful  unless  there  had  been  a  grant,  the  rule  ma; 
perhaps  be  different ;  and  all  the  cases  cited  are  of  thai 
description.  Here,  the  original  possession  is  accounted 
for,  and  is  consistent  with  the  fact  of  there  having  beei 
no  conveyance.  It  may,  indeed,  have  continued  longrei 
than  is  consistent  with  the  original  condition.  But  it 
was  surely  a  question  for  the  jury  to  say,  whether  thai 
continuance  was  to  be  attributed  to  a  want  of  care  and 
attention  on  the  part  of  the  Charltofi  family,  or  to  the 
fact  of  there  having  been  a  conveyance  of  the  estate. 
As  the  defendant's  ancestors  had  originally  a  lawful 
possession,  I  think  it  was  incumbent  on  him  to  give 
stronger  evidence  to  warrant  the  jury  in  coming  to  a 
conclusion,  that  there  had  been  a  conveyance.  As  to 
the  observations  made  respecting  the  fine,  &c.  I  think 
the  Judge  might  properly  tell  the  jury,  that,  under  such 
circumstances,  they  would  probably  find  a  fine  levied. 
It  is  said  now,  that  there  might  be  a  settlement,  and 
that  he  ought  to  have  mentioned  that  circumstance  also 
to  the  jury.  But  it  would  be  a  new  ground  for  a  new 
trial,  to  say,  that  a  Judge  had  not  made  every  obser- 
vation to  the  jury  which  the  ingenuity  of  counsel  could 
suggest  on  behalf  of  their  client.  I  think  the  point 
presented  to  the  jury  was  the  correct  one.  In  my 
opinion,  presumptions  of  grants  and  conveyances  have 

already 
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aimdjgone  to  too  great  length,  and  I  am  not  dis-        1821. 
fotei  to  extend  them  further.  '     ^^ 

Fen  WICK 

tigamd 

Batlet  J.  I  thought  at  the  trial,  and  I  think  still,  Rt»< 
that  the  question  for  the  jury  was,  whether  in  fact  a 
ooDT^ance  had  ever  been  made.  I  considered  it  as  a  .  ' 
mere  qpestion  of  &ct,  and  I  called  their  attention  to 
tnch  circamstances  as  I  thought  tended  to  prove,  or  to 
negative  it  The  deeds  of  17^7  and  17^2,  were  both 
produced,  and  if  there  had  been  a  conveyance^  it  would 
profaoUj  have  been  produced  also.  No  draft  of  it,  or 
abitrMt  refisning  to  it,  was  produced.  A  conveyance 
of  this  sort  was  not  likely  to  have  been  lost,  if  it  had  ever 
existed.  It  seemed  tp  me,  that  the  verdict  was  right, 
and  that  if  the  jury  had  decided  otherwise  most  mis- 
chievous consequences  might  have  resulted. 

HoLROYD  J.     Here  the  original  enjoyment  was  con- 

ttstent  with  the  fact  of  there  having  been  no  conveyance, 

far  it  was  in  satis&ction  of  a*  debt.     The  true  question 

WIS  preKOted  to  the  jury.     In  cases  of  rights  of  way, 

&e^  the  original  enjoyment  cannot  be  accounted  for, 

mlea  a  grant  has  been  made ;  and  therefore,  it  is,  that, 

from  long  enjoyment,  such  grants  are  presumed.     But 

even  in  these  cases,  evidence  to  rebut  such  a  presump- 

tm  would  be  admissible.     I  think  that  the  direction 

of  my  Brother  Bayley  was  correct^  and  that  the  verdict 

bright. 

Rule  refused,  {a) 

(a)  JSeH  J.  was  absent  ai  chambers. 
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Stewart  against  Bell. 


Iniimnce  fiiom 
London  to  «7a- 
moico  generally. 
The  goods  iD- 
■ured  were 
destined  to  a 
particular  place 
in  the  island, 
and  the  usual 
course  in  such 
cases  was  for 
the  ship  to  pro- 
oeed  to  an  ad- 
joining port,, 
and  there  to 
transship  the 
cargo  into  shaU 
lops ;  but  no 
information  of 
this  was  given 
to  the  under- 
writers:  Held, 
notwithstand- 
ing, that  they 
were  liable  for  a 
loss  occurring 
after  such  tram- 
shipment  on 
board  the  shal- 
lopi. 


^CTJpNpn'  {I  policy  qf  iq§pr^npc,  frx>m  -Pfwi^W  \ 
Jamaica^  i^pop  gopc^s  on  boarfl  flie  sl)ip  Ncskif 
Plea,  general  issue.  At  the  trial,  at  tl^e  last  Gwldba 
sittings^;  before  Best  J.,  it  appeared  tha^  the  goods  i 
question  were  stores  for  the  supply  of  a  plap,talipn  civile 
Ducken/ield  Hall  estate,  situate  in  Plantain  Garden 
River  Bay^  in  Jamaica.  The  bay  is  not  safe  for  vessel 
drawing  so  much  water  as  the  Nesbitt  did.  The  wv^^ 
course  is  for  such  yessels  to  proceed  to  Port  Mora^i 
and  to  discharge  their  cargo  into  shallops  for  the  pur 
pose  of  being  conveyed  to  Plantain  Garden^  Riv^  Z?^ 
The  ship  Nesbitt  arrived  at  Port  Morant  safely,  an<3 
put  part  of  her  cargo  on  board  two  shallops,  which|  ir 
their  passage  to  Plantain  Garda^  River  Bcty^  \yere  los|t 
For  this  the  fissured  claimed  an  avefage  loss.  TI^< 
Solici^or-Gcnerfil,  at  the  trial,  contended^  that  tjijp  f§pl 
of  the  goods  being  destined  for  Plaintain  Garden^  Iiiv& 
Bai/f  ought  tp  haye  been  communicatee!  \q  the  updf  r- 
writerS|  and  that  they  could  not,  upon  a  poljcy  fro^ 
Londofi  to  Jamaica,  be  liable  for  a  loss  occurfjng  ^ftei 
the  trans-shipment  of  the  goods.  Best  J.  w^s  qf  opinioiij 
that  it  was  incumbent  on  the  underwriters  to  inquire^ 
for  what  part  of  Jamaica  the  goods  were  destined;  and 
le|l  it  to  the  jpry  to  say,  whether  the  loss  occurred  in 
the  usual  course  of  the  voyage,  telling  them  that,  in 
that  case,  the  underwriters  were  liable.  The  plaintifi 
accordingly  had  a  verdict.     And  now 


T^ 
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referral  to  a  case  oiFergt^son  v.  Allen^  friejl  l^cfpfp  LftHi  ^^^^ 
Blcidfcrougkj  at  Guildhalt  sittings  ijftef  i^'/gHJ  tpfp?,  «^«»'»«' 
1S06^  as  in  point  There  the  insurance  was  on  goods 
by  the  ship  Phomix,  at  and  from  London  to  TobagOy  and 
the  goods  were  intended  for  Castara  Bay^  in  that  island, 
\ixA  Castara  Bay  not  being  safe  in  war-time,  or  for  a 
ship  of  the  si^  pf  (he  Picmix^  sbp  ^PHt  pn  ^o  Cowland 
Basf^  aod  sent  the  goods  by  a  drogher,  which  was  cap- 
tured. There  the  underwriters  were  held  not  liable  for 
the  loss.  That  case  is  very  similar  to  the  present.  The 
drcomstanoe  of  the  goods  being  transshipped,  piakes  a 
considerable  difference  in  the  risk!  No  doubt,  if  the 
goods  had  been  landed  at  Port  Morant^  the  underwriters 
wooki  baFe  been  liable  for  any  loss  by  boats.  Besides, 
the  ptk  m  droghers,  when  intended  to  be  borne  by  the 
tmderwnten^  is  specially  mentioned  in  the  policy. 

Ar  Cwrum*  The  assured  must  sl^ew,  thai  the  port 
tq  which  ihe  ship  proceeds  is  the  usual  port  for  goods 
destiocd  to  the  particular  place.  That  was  so  here,  for 
iW  Morant  was  the  place  to  which  ships  of  the  burden 
ml  dnoght  of  water  of  the  Veskitt  usually  proceed  with 
.  goods  destined  for  Plantain  Garden^  Bher  Bay.  The  un- 
derwriter is  presumed  to  be  acquainted  with  the  usual  ^ 
crane  of  the  Toyage^  and  to^ke  a  premium  ibr  the  risk 
^ccotdiogly.  '  The  policy  is  to  cover  the  goods  till  they 
ue landed,  and  the  underwriter  should  inquire,  therefore, 
^  is  the  usual  mode  of  landing  the  goods  insured. 
Here,  it  appears  to  have  been  the  usage  to  transship  the 
pods  into  shallops.  The  words  ^^  including  risk  in 
droghers''  have  probably  been  added  to  policies  for 
gi^eiter  security ;  but  where  it  is  the  usage  of  the  trade, 

and 


ISftl  •      ,«94Jki  .tii^  ocdbaiy  course  of  the  voyage^  tp  traassli 
^--       V  iij^tQjdrQll^girs^       ysic^rwritjec«  are  liab^.  evea  tt&ou| 

£tLU  « 

.  ^  .    t;     .  •     ,  Rwlejpefiisc 


■/   i'5;« 


Where  an  ad.  /^ASE  jfor  the  breach  of  a  warranty  as  to  the  chs 

the  tale  of  a  racter  of  a  ship.     The  advertisement  for  the  safe  c 

ho-^as  **  a  cop-  ^^®  ^^P  described  her  as  "  a  copper-fastened  vessel ; 

To^^^i^mc  ^^^  there  were  subjoined  these  words :   "  The  vessei 


that  the  vesMl     j^^  jjgj.  gtores,  as  she  now  lies,  to  be  taken  with  a 

was  to  be  taken  ^  ^ 

witb4MH^,    faults,  wttb(Hitiai(ow4noe;lor  Any ; defects  whatsoever. 

wj^hflgit  ^ny 

aUowance  for      It  appeared  at  the  trial,  at  the  last  Guildhall  sittings,  be 

wbAt!K»«vt>r.  aad  'A&  BittJt^  ibaltke  Mpf'whm  9otdj  was  only' pkrdall; 
^^i^^n!^*  capfw^Oiteeneij'  stud  that  ake  wks  not  what  wa|  caller 
^!t^llT  •'•«A«tri«baixippeNragtened.«^  It  appeared^' also 
wiSif;*^^r"^*^^^  *«*»•  hebodght  -her,  had  a  £iMop- 

^w^'ifii'  'pOMmity  to  examtec  bar  skaadon*  MestJ.  tkoui^ 
fiiuiu,  Sicr     ^  tiidl' tbe  ship,  not  being  a  copper ^teoed-.vesei^  tin 

tlkc  vt^ndor  was    . 

ime  far  Oie      ^lafatlff  ^ win  entitled  ta  a  veidfct,  and  ditwtad  tke  jvr] 

br^di  of  the    .  „    ^^ 

warranty.  *  BMtfK^Bgtf.'     Am  niW  . 

/-  TM'SiUttM^enerai  moived  for  ..a  uewtsid.     He 
.  itfei««d496  llie  Mrm&^^tii^  ath«rtiflBBient  by  irhi^ 

allowance  for  any  defects  whatsoever;  andtotbe jullg« 
ment  of  Lord  EUenborough  in  the  case  of  Baglehole  v. 

Wallers!  (af^  ftere**rfie  tel-ni  *•  cbppef-ikslehcxi"  was  only 
a  description  to  the  best  of^thtf^eflii's  judgment. '     ' 

'»(i)«aai#6;xja 

^  ..    But 


£kooM»  YxtB  or  dBJEttOEIV.  Ml 


Thewmmamgiditmmimnkmmtft      tWI. 


wtfWlUfe?   "WididlfiRrii^MMtaMiwithril 
Hoti  iIm  lUp  wii  aot  ft 


BinnmAT  agMUi  Hotcamnmr.  awrfy 


unk. 


j^8801fPfflTfcr'gDodaMldMdddi*««cL    FK  ^>J£^<* 


At  Um  trial,  ttt  tbw  laataafamfcr  atMnUB, 

bMlMMkM 
fhwWrhiit  bAra  Agiy  J^  ifpptmd  that  thg  actiqa  toMM««te 

VH  tooMfci  to  fceomr  the  aoMMBit  off  ft  twrtm  billy  Sioi.  i^r* 


ttechiiplBrwliicb^ftiiioaoted  to  II.  13t.    TiMffowftftJSrj 
<h»  «  fJMfpi  far  ii^nout  Hqwin  fupplifld  to  tlit  gg]|V*||^ 
fwi%  awMtiog  to  8f^    To  th»  chfti|»  H  ini  ob-  ^^^^f-^ 
>MdMitiloodd  aotbtfMomodiAeoBNfMWooc'* 

» wi  of  tUs  epiiimi^  and  tbt  joqr^ 

iMnriivlbaiidft^vfdBet  far  XL  \U^ 

ift  Mtelodqpmo  ibtj 


A  it  Jtow  MiWi  wmwk  tft  hni  ii  tb»  fdbl  tft  4U 


tit 

BWHIVBAT 

HvscMinoir* 


Hqumi  wtri^  Miy  la^idmul  to  th^  rm  ^f  ttie  ente 
UinmrnU  The  pbj^l  of  th^  ^mie  w§6  tQ  pre^Bt  t' 
«ol9  |o  the  C€p9limeF9  Ui  IMPftU  qm^diUh^  wb^«  IHPMri 
mIjf  were  80I4.  It  W^^kl^  of  ^  cqllH^ioR  )i^tw^m  -tl 
distiller  find  retiMler»  m  Pr4^  tq  ^xtei)4  ^^  ^ 
If  thiff  b#  the  r»l*f  JWi  h§r9  \t6A  do^n,  ^py  sepfrii 
gi¥tif  M  #  favWi-WH,  iri  wjijch  t|^«i?  Ffis  91  ^fargP 

w^  lijeM  ifi  ^p^  M.fjUfb^e  (ff),  i|dier«  t|i^  gpirilji  wei 
supplied  tb  the  party.  But  in  Spencer  v.  Si»iV4  {p 
irher?  tb0  ¥11  was  given  by  an  ofRcer  for  spirits  supplic 
to  recruits,  Lord  EUenborough  was  of  a  contrary  op 
nion ;  and  in  Jackson  v.  Attrill  (<r),  where  tfie  spirit 
were  supplied  to  the  keeper  of  an  eating-house,  to  t 
consumed  by  his  distomers,  fxml  ISem/tm  held  hii 
liable.  Here,  the  goods  were  supplied  to  other  pei 
sons,  dnd  tiot  to  the  defendant,  who  was  not  present  s 
the  entertain  men  t. 


Abbott  fc.  X  Thfe  words  of  tfafe  att  are  free  IVor 
doubt.  Th^y  contain  a  geheful  and  absdbte  prMi 
bitioh  of  the  sale  of  q)irit^  unless  delivered  in  quiuifftft 
amounting  to  more  than  twenty  thtllings  ih  value  at  on 
time.  We  Are,  however,  desired  to  harrow  the  cow 
struction,  by  introducing  the  qufilificatbiis  of  n  sale  t 
the  consumer  himself,  and  by  conffntng  it  to  the  cas 
ivhere  the  ^Hf^  liAve  been  ^Id  alone.  B«t  k  woul 
be  &  great  evH  Id  !^th>duco  ^ucfi  qunllfieiitfenfii;  and 
think,  if  we  did  so,  we  shoald  probftbly  defeat  fkehiten 
tfons  of  the  ^legislature.  iTh^  vc^dicf  iMst  remi^iti  as  i 
is,  wi^  all  its  co|isequences.  '  ' 

Rule  refusec 


(a)  3  Taunt.  896.-       (6)  5  Camjib.  9.        (c)  Peakt,  N.  P.  C.  ISa 


Doe  on  the  Demise  of  Jambs  against  Brawjjt,       .,^      ^ 

y  JfECTMENT  for  certain  leasehold  pr^misea.    Plea^  Where  en  «- 
g^n^al  i«$oe.     At  the  trials  beforo  AhhoU  C  J*^:  ^  leuo  i^  deed*  . 

•  taken  in  execu- 

tke  last  assizes  for  Glaucesiershirej  it  appealed  that  a  fieri  Uon.  ^ 

in  the  1 


Euaas  bad  issued  i^OQ,aj|idgmei»t  agaiqft.the  defendant^  uidumk^Uff 
and  that  on  that  occasion  a  lease  by  deed  of  the  premiisea  Se  d^ulj 
in  iipeoiony  was  taken  in  ^xepn^oii  by-thp  fh^fl^.^ad  ^J^^^^^^ 
sold  spdaasjjpid  to  the  lessor  pfUieplaintif.     The  only  H3^,5*t|«ch 
qnestipQ  at  .toe  trial  v«««  whether  this  assiimment  br  fwifpfptly 
|he  Aienff  was  ^(i^ciently  proved*     Ti)i}«  asf i^g^pjn^t  pffiTfog  fi^tferr 
waa  in  t)ie  paqj^  qfMr.Millecj^  the  Jiigh^heriff^  and  ^^jf!!tf.  a 
ifOtf  exBCoted  in  ki3  jjayne^  and  un<|ier.  the  ^J  of  tj»e  !^^^^^ 
ofitt  ly  Mr,  IVtUon^,  wbp  upted  ,as .  his  uoder-sherjffl  SSj^y^^. 
But  there  was  no  evidence  of  the  appoiivtnnerj^  cf  WiU^  ^l^iJ^^ 
anpoveriiig  him  to  execute  deeds  in  the  name  of  the  high- 
sbeiiC   The  learned  Judge. tbopgh|:  thj^t  ff^&jpn^s  act* 
iiy.as  ^iidci;*a)ieti£^  waai  sillfi^ient  eyidenpe  of  bif  ap« 
poiqi^^  aad  that  i^  nuist  be  prepum^f;!  tfiat  be  had 
Clttboritj  to  ezej^ute  all  instruipents  Qpces^^r^r  to.  be 
eucnted  (jj  ^e  l^ghtisheriil^  ^^d  the  pLuntiff.  accord- 
iwifWavpjc^cJ.    Antjnyw 

Cm^^.\>y  l^^y^t  ^  |thf>  .l^rft^:  Jij<)|jpei  >iqpv^>.fo 
eo|erAiHimiUf&.«9ptA^iP8^  ,i^\,\!^9  W|h^  ti>  }f^Bfft 
iwifomkai:  efld^Mtjthi^  ^i/^^to  yeas,  wctar-aberiffr  and 
^b(t,M9Mli^i>)y|;>j^4^  to  jmfiMe  d^^  riq^  .tbe 
name  of  the  high-sheriff.       v>   •  •;   -o,.     :         •.   /    ,v 

R  2  But 

I  '  ■  * 

i 
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But  The  Court  thought  that  the  evidence  was  s 
cienty  and  that  the  under-sheriff  had  authority  vir 
officii  to  execute  such  instruments:  and  they  refi 
the  rule. 

Rule  refu 


Rhodes  against  Gent. 


AbiU  of  ex- 
change WSft 
moceptcd,  pay'> 
able  at  Menn. 
P.  and  H., 
bankert*  Lou" 
don,  but  waa 
not  presented 
there  for  pay- 
ment when 
due^  nor  until 
some  dayi 
after :  the  ac« 
oeptorisitiU 
liable,  no  in- 
convenience 
having  reaulted 
to  him  from 
tbedela/to 
picaenttbebUL 


A  CTION  against  defendant,  as  acceptor  of  a  bil 
exchange  drawn  by  the  plaintiff,  payable  * 
months  after  date  to  the  plaintiff's  order,  for  the  s 
of  194/.  The  acceptance  was  as  follows :  "  Accept 
payable  when  due  at  Messrs.  P.  and  H.y  bankers,  X 
don.'*  The  declaration  contained  an  averment,  t 
**  afterwards,  and  when  the  bill  became  du^  to  wit,  < 
&c,  at,  &C.,  it  was  V  presented  at  the  place  at  wh 
it  was  by  the  said  acceptance  made  payable,  and  p; 
ment  demanded."  At  the  trial,  at  the  last  GuildJi 
sittings,  before  Abbott  C.  J.,  it  appeared  that  the  bill 
question  had  not  been  presented  for  payment  at  Me« 
p.  and  if.  till  several  days  after  it  became  dac^  am 
>ivas  objected  that,  on  this  ground,  the  plaindfi^  were  i 
entitled  to  recover :  but  the  Lord  Chief  Justice  was  c 
difl^ent  opinion.  The  plaintifis  having  obtained  a  veni 
upon  this,  and  upon  another  tnll  of  exchange,  to  I 
proof  of  which  there  was  no  objection, 


J.  i^a^-ide now  moved  to  reduce  Ae  verdict,  bydeda 
ing  the  sum  of  194/*  Here  the  bill  wn  notpreseni 
when  dae«    It  is  now  decided,  that  in  an  acceptance  I 


V 


in  TBK  Sacovo  Ybmi  of  GEORGE  IV.  «46 

ikpreBent,  it  is  a  part  of  the  contract  that  ihe  hill  shall  be  1821. 

pfoented  at  the  particular  place ;  Satve  v.  Young  (a) :  and  x^^^ 

th^qiiestion  i«,  therefore,  whether  the  law  will  not  now,  V^^ 


:  to  it  also  the  condition  of  printing  the  bill  at 
die  hinker^a  within  a  reasonable  time  after  it  is  due.     A 
pirtj,  m  order  to  take  up  the  bill,  deposits  money  at 
Iw  bankei^s,  and,  if  the  bill  be  not  'presented  for  pay- 
ment irhea  dae^  or  within  a  reasonable  time  after,  he 
viU  be  exposed  to.  the  inconvenience  and  risk  of  keeping 
the  moo^  there  for  a  long  period  of  time.     And  Bishop 
T.  CU^  (6)  is  an  instance  of  a*  loss  occurring  from  this 
dramstance,  where  the  acceptor  was  held  not  to  be 
lisble.    SAag  t.  AbMol  (^),  was  decided  on  the  ground 
that  it  was  not  necessary  to  present  the  bill  at  all  at  the 
baiiicer'%  aad  being,    as  to  that,  overruled   by  Bawe 
%  Tmmgg  is  not  an  authority  against  the  application. 
Besidei^  here  there  is  an  averment  in  the  declaration, 
thst  the  hm  was  presented  when  duey  whidi  has  bee^ 

Abbor  C  J«  It  does  not  seem  to  me  that  the  par-i 
tinhr  averment  in  the  declaration  is  at  all  material ; 
fiv  the  bill  being  payable  to  the  order  of  the  plaintifll^ 
vhovasthe  drawer,  it  would,  unless  he  was  guilty  of 
hdio,  be  evidence  on  the  account  stated.  The  ques* 
tioD,  then^re^  really  is,  whether  a  mere  omission  to 
prcnt  dbe  bill  at  the  hauker'a  on  the  day  when  it 
i>  dne,  wiU  discharge  the  acceptor;  and,  it  seems 
to  me,  that  if  we  were  so  to  decide,  it  would  produce 
IBM  nnsGhievoos  oonaequenoes  The  puse  ciB/^nae  v^ 
Im^^iXA  the  len^  of  holding  thut  a  pre^eptment  i^ 

(i)  s J».f  &  le^         (h)  %8tr.  Ild5<         (c)  4  J/. 4^5.  ^% 

^  9  wcifmrf 


uent. 


ttfectsr^kVy'  kt '  th* '  partfcular  p^aCd  s^ecffietf ;  findi  pel 
i^fe/lt'  iitiif  gti  ttirtlio^  atiJ  may  e^toncrate  thfi  kt 
e/bpioti'%  bas^/b^  the  oihU^lori  tb  pi'^nt  in  tliv^,  * 
instates  Wtty^tfti^i p^jdflr^ ;  but  it  eaiiriot  ^kiemrf  to 
&se  flke  tte'pi^s^iiV  when^  tio *uch  iftjdry  fe  pWved  l 
have  Wfieri  fh  K^seqtfente  d#  ttit  bmissten  to  prt^en 
tbe- bfi^ibiPifiaymtMit  when  due.     This  mfe  mus!^  \hert 

HOLfti^f  D  J«  («)  Jf  thi$  c«M  fell  within  th^  vule  laii 
4aw^  in  i\f^  fm^  0(  Ihwe'v,  Ym^  Wi  ftl*^  no  doubt 
bpUBfl  by  UN4  ilidsiop;  ^ut  I  think  it  do^$  not  fol 
Will^  itr  The  <aiidy  isiui^  ia  which  partes  hii>^e  be^i 
htid  to  be  cK(>f]tt*AtQ4  in  coll8cq^eac9  of  non-present 
|A#l»t,  ^e  (hos^  <)f  drawers  and  indorsera  This  b  ai 
96tk^i  tt^injiil  th^  appeptori  oud«  without^  aayhof  wh« 
f^i  ^  prqqf  pf  ai9i  actu^  U>ss  sustaioql  by  bwa  ii 
)i^9fc<|H^n^  Hf  Bu  fN^^mri  to  pf^wt  woiiid  twtve,  J 
think  he  is  clearly  not  exonerated  in  the  prc^ol  9^ 
^here  no  injury  is  proved  to  have  arisen  from  -whxt  hm 
<^ccpn«d. 

,.  Best  J*  Jf  I  bad  thought  that  a  consecpifDce  Hk< 
that  cd^tetided  for  was  deducible  firom  Rtme^  v.  Ytnt^g 
I  sliofild  Imve  hesitated  before^  I  pzionounced  th^  opinioi 
twhich  I  did  in  that  case.  If  a  bill  be  accepted^  pi^yAbh 
lit  a  particular  place,  the  acceptor  undertakes  |o  havi 
the  tnoijcy  .there,  and^to  leave  it  Uipre  till  the  bUl  h 
presented;  and  if  h^  does  ao^'a^d  in  cpcusequence  o 
that,  by  the  failure  of  the  banker,  he  receives  an  injury, 
I*  think  h^^  will  be  exonerated,  if  the  biU  ba«  iH>t  been 
jorcisfcnted  indueitiflote^:    It  is  like,  dl^lcase^  pf.a^^d^eck, 


{nS  Hayl^f  J.  xtk  absent  ki"  Chamher*. 


whichj 


iH  THE  Stm^  XUM  V  GEOiaciy.  w 

UH  htibAd  m  after  tbe  linker  faib,  witt  be       IMU 
^wMrigfgj  t9  |»yiO€iitt.  fti  oise  ibe  persm  ^ving  it  bad.      ]J||]^ 
90*11^  i*  ike  bttoker's  baiidt  aft  U^  live, .  I  abi  satM*       <v^ 
fiflt  IM  tli^  0flN  of  Aiiv  V.  XjpNnjg  Cfia 
«llin^guBpoi»d  lb«  rgnriitiwi  cxattendfid  for  ui  tbe 

pittent  Gve*    This  rule  must,  therefore^  b»  refiteed. 

■ 

Rul»:r«fiM«d. 


AiwoNWB  f^akut  SpwTSEy.  '£iS&'i 


Mth. 


"^f  E0¥SI|.  far  |)riiiti9g  ^ffm  Mid  ath«r  |M9>    ^^  ^'<'i>««  v>«<i*' 


at^  beSanfiatJ^  ft  wpimpi,  that  (^  cl«feqMtt  ^J|^«r 
vhp  fm  theaarrapt  oCtbe  ^liiflm  InwmiiQp  C<miMI>]%  SS^TSr- 
hadia  Ui  cwtnsif  in  *  i»fffd»ew»(^  of  which  be  MPf  S^T'r^Sdi 
thektjtentmagfto^  bfiiopjputt  to  the plaiotifl^ •KW^  the dctodut, 

ft  ICfTMit  Ok  hI6 

iroBiaiiie  at  iheplaimiff's  bqpi^  and  which  hi|4  bee^  oompMir,  k«pt 
ctfiMtotbewaKdiousebythesecyantSQftbeCeii^pfiaye  ^defemhnt. 
The oolj evidence  of  a  conversion  was,  that  whea  the  pHed ufi^tiie 
pUntiff  demanded  the  goods  from  the  defeqdant,  the  i^^^^ 


kup 

btter  «id  that  be  could  not  deli? er  them  up  without  an  ^^^y^^*^ 
mia  bom  like  jtlbimOt&ce.    The  learned  Judce  left  it  <1«r  firom  Um 
to  the  jury  to  say,  whether  this  qualifleatioa  pf  the  de-  HeM,  that 
ftndint't  refusal  was  a  reasonable one^  telling  thtn,<t|uii  niehs nAual 
Vu^  he  was  of  opinion,  that  there  waa  not  sofficicpt  •  omvcnkm of 
cvUcnee  of  a  eoovenion.    The  jury  accordoi^y  bwi  ^^JmSou 
t verdict  fi)r  thedefandant     And  now 

Denmam  meived  for  a  ntwtiiai^  on  tho^gvbutidofa 

aiUiivction*    Herc^  thene  was  a  toetioos  intermeddiii^ 

«ith  the  phundff 's.goods,  by  the  defrndanfs  refusal  to 

H  *  deliver 


tu$ 
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AlMSAHltnL 


ddteeir  dMBK^op.  This  mm  thsrefim  a  icontciisitnvAid 
/VbUflt  tf.  AipiUk(a)»  Mid  SUpkens  t.  JSAmK  (»)»  w«rt 
bedi  inltttic»  where  lefvantB  were  kdd  liable  Ar  ^a 
oonvanifliit  alliboo|^:^  was  done  for  the  benlefil^  tliffiir 
masters.  These  authorities  are  in  &voor  of  the  plaiiw 
tiffin  tfaas  case. 


AuMTT  C«  J.  I  am  of  oplmoti}  that  in  this 
there  dioold  be  no  role.  Perkins t»  SnnUk  mdSiepkem 
yJEhMdl  were  both  cases  of  actoal  con^ersioa  by  ser- 
nmtSi  indisposing  of  goods  the  proper^  of  otben^  to 
their  master's  use:  but,  here  the  i}aeBti0n  is,  wheAer 
the  refiisal  of  the  servant  to'  deliver  the  goods  iti  qnes- 
tkm  amounts  to  a  conTersion  of  the  property.  This 
therefore  is  the  case  of  a  conremon  arising  by  edn- 
stroction  of  Uw.  I  think  the  refiisal  in  this  cese^  not 
being  an  absohite  refusal,  was  not  suffldent  evidence  of 
a  oonrersion,  and  that  the  learned  Judge  was  right  in 
so  considering  it,  and  in  directing  the  jury  to  find  a 
verdict  for  the  defendant. 


Bayx:et  J.  If  the  plamtiff  in  this  dise  had  ii^>nned 
the  defendant,  that  he  had  previously  made  application 
to  the  Insurance  Company,  and  that  they  bad  refiised 
permission  for  the  ddivery  of  the  property,  or  had  told 
the  defendant,  that  he  expected  him  to  go  and  get  an 
order,  amhorizing  the  delivery  <^  the  property,  and 
after  that,  the  defendant  had  refused  either  to  deliver 
the  goods  or  to  go  and  get  such  order,  I  think  it 
WQttld  hUve  ajfaouated  to  a  oonvitrsibn  on  bis  part  t  but 
}lfre-th9  deMvdunt  \^d  the  good^  in  his  ^lossessioii^  ^ 


{f^)  \  fffU^H.  528, 


J^b)A}i,^S,7$0. 


ii\9 


^|i8»>Wl  to  Mfc^entpbyette..  .Ht  aHiyiga^y»ilinBdtod  ^'^^^ 

-"■  ••■}  9ff?  !     :!."••,■»:  ai  "  Tii -.■<:r^.'>'i;i:-f.  o'.'/iT     ,«v.«iiRm 
Hotion  J.    I  think  the  rerdict  in  Hab^wrf*  ,wS^ 
qght    In  point  of  law,  the  goods  were  only  in  the 
fm^^^  Ae„ik)ffxaimti:0iia  in.  the  polsdanpnadRlUs 

ikft'jSA-pifi^mmitfbio  «dl  at^ftf^ntlqiBn^itifouae^  and  / 
<*  «k.>».5#ei«l*,i.t©  jji^wc^^pofb  l».'i)ki»iaBd  the 
KtiMtVitt  ^<ififWt«*  d»M%.iailes«.ftpcetioBtoBp. 
lAMon  vMjaw^e  <9  his  jjMwtMr*. it /mould  ataioatit  taai 
ammmumikB  9$fk9(iAfi  vemnk.  lathi^case;  iU 
gBodr.«Niifint«  ^J^fvOiM'*^  possemiAA  Uadidfy,, 
ad  the Mfitia  i»  Oiay  ^  •n<orderkt>hliiiDfd/iMin'the^ 
ttndfo^  emjiiaye!^     1»  Jftrk^H  ^*  iSmjM^  tb*rde-< 
M«t  ic«eiv4Bd  the  0Qed*;wxHi|)yiy  at-jSf9t,fittd.4he 
ooomnon  was  by  an  actnal  nie  of  tttcpv-  K^w.ibis; 
den-)  that  the  anthori^  of  the  master  would  not  amount 
<•  a4rftnce,Htf  .th«t:  whick  war  altogiefher..arK»U<iiB 
ia<.thp,ieci«Dfc.    qSie  case,  of  J#irrc  v.  Sikim^^  ML 
aaat^ity  i^^p^Bt  ■  There,,  tkti  »erwN*fe5«ifli8«*-t»3 
4&W.  hsd:.  spiq«./4ioqi  wWoh.  V0n  M  vUsnoiMlaifatl 
lad^^a]idj|t.«asJ)(rid't«(.h9.4Pti»Rre««Mtti  .Mteftmlfiactilji 
I  an. therefore  «f  «qpiiHW»'lbat..th^<ils}ft.i<fanil(lr^)9o 

Awr.  A;  JH  tboDghfe-flikr.the  ilii»l^<Aa«i:i£itBigfat  Ipm-K 
|WV  ^<iy)fMiit*4!tti«i  lOiintillii  b|ittEii|#EitMiM^; 


MO 
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amrm  mm  to  kti^  tkt  ^neitkm  io  the  jary*  Ap  ai 
qualifiad  refoial  it  almoit  alvajm  copolasive  cvid^M 
of  a  ponv^fiioii ;.  but  if  there  be  a  qualification  amiiffM 
to  it,  thia  qamiioitk  tb^n  it,  whether  it  be  a  y^aaonabi 
one.  Here,  the  jury  thought  the  qualificatiua  a  res 
annabla  on%  and  that  the  refiual  did  not  anouot  to 
oanreraieii  of  the  pvopertyf  and  I  thhik  thajr  were  xig^ 
im  that  ooiiehMtap« 

Rulerefbaed 


FHday,  JAM]^9QNand  Another  against  Camjpbelv 

November  leth.  ^^ 


Where  a  bond 
was  given  un- 
der 4  G.  3. 
c.  33.  t.  1.  by 
a  member  of 
parliament* 
being  a  trader, 
and,  after  bis 
bankruptcy,  but 
before  his  cer- 
tificate, judg- 
ment was  ob- 
tained  in  the 
suit  in  which 
the  bond  was 
ghren:   Held, 
that  the  bank- 
ruptcy  and  cer- 
tificate were  no 
discbarge  to 
theboocL 


jy^WT  m  bond.  The  ^Apda^t  pl^nM  kk  bwk^ 
?Mptqy  i^pd  (E^erti^^el^  thfer  l^t^  ^ei^d^te4  ^ 
•^•^t  \fi\^  Tb^  irqjU^ioA  set  fcrtl>  tl^  cQu^lsipB  d 
th9  ho^j  \^  vhicl^  i(  «{^i»e^^  to  jbaye  \)^e^  ^\ifm4 
witih  f&ttvpties  givco  under  4  G*  i-  ^  9^  ^  K  W^- 
(j&iim^  for  the  paji'mei^  ^  ^^c^  9Wf^  ^»  ^uld  b^  re- 
90y^'pd  in  ^.  ^^tava  a^(ion,  tb^  Pf^>^i%  in  t!ke  Ck)nx- 
u^oKk  PIqa3  between  th^  plaipti^  aofl  de&n^fo^  tqr 
gf^b^  with  ^Mf^  pos^  ad  should  be  givep  ia  ^e  fn^xn/^ 
4kv4  U  iheft  av^rreij,  tb^^  after  the  bankruptcy,  to  wit, 
Ij^  ^sffr  term,  S9  G.  S.|  judgment  wa^  give^  in  tbi^t 
a^tioa  \q  the  Common  P]eas  figainst  defendant^  for  the 
sum  of  28l>/.»  and  so  the  bond  forfeited  by  non-payn^fpt 
of  that  iium.  Demurrer  and  joinder.  Tliis  case  was 
ai;gued  in  Jast  Easter  term  by 


midey  in  support  of  the  demurrer.     This  bond  given 
under  4  G.  3.  c  SS,  5.  1.  was  a  mere  cpUateral  security, 

and 


I 

V 


CMmHMu 


nt  inM  ^ECtmi  ITWah  op  GBeK<!^  IV«  »t 

tfi  if  disdmgeA  by  the  bsniMptcy  imH  0snMcal»i       16>f . 

Ml    Hie  debt  ki  not  eonttngent^  akliou^  tks  neurity 

i«K    Tbe  nramMt  the  debt  was  oksetliidnetf  bytM 

jddgnflit,  klKMflie  by  retetioti,  a  dtbt  du^b^e  Chd 

tiaknqictrf^  audi  aa  ainrfa,  it  was  pcoVestble  tmdttr  tUl 

tDBiadHbD,  and  is  discfaargsd  by  ibc  certiflo^te    Tba 

MCQiiiy  ii  indaedy  eoiitiiige»t)  and  depends  on  tlia  ^eot 

tf  ila  jnigiiiaiit.     Hms,  tbe  original  debt  kas  baaa 

rsliiwd  by  tbe  certificate^  and  the  bond^  which  aiat  only 

a  aecDmy  tpv  it»  cannot  now  be  enforced*     Ck  LUL 

til.i.    Fof  tbe  eertiflcate  may  be  eoneidefod  as  a 

UstHlory  rcfeaia  of  tbe  debt,  Van9miau  v«  CorM^{ft\ 

Smk  w.jtmbmi.{b)     In  Hmster  t.  Can^ieOic),  the 

Oboit  oolydseided,  that  they  would  not  uiterfi»e»  on 

mbtkof  in  a  caaa  like  the  present.    This  ease  il  anal#* 

gut  la  baili  where  the   Cbort    reHeve  tbe  bail  on 

motion,  when  the   principal  debtor  has  obtainefl  hb 

certificate. 

Fariiocmiii^  refitted  t»  tbe  statute  7  &  ).  c.  3I«*  i* 
Ik  aadiority  by  which  bonds  were  first  iftfide  proTeaUe^ 
Mdto  (bOoK/ Y.  CM^ojudt,  cit^  i»  rt%  v^ 
SI  peering  that  point.  Under  that  statute^  however,  tb^ 
li^e  of  paygient  mast  be  certain,  for  a  rebate  of  interest 
il  to  be  calculated,  J2r  parte  Barker  (e).  Here  the  timte 
11  deafly  contingent,  Ibr  it  could  not  be  i^ertalned 
fbtn  jnc^eat  would  be  given*  Hiere  are  m^xiy  cases 
ekiie  it  depends  on  the  nature  of  tjie  security,  whe- 
tber  it  ba  barred  by  the  certificate,  ^s^  fi)r  bst$inc«^ 


m 
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an  annuity  bond,  and  a  covenant  to  secure  the  an- 
nuity, if  th^  bond,  be  foVfeited  before  the  bankruptcy^  it 
may  be  proved.     But  in  an  action  on  the  covenant  for 
not  paying  subsequent  instalments,  the  certificate  would 
be  no  bar.     dotterel  v.  Hooke  (a),  Ex  parte  Granger  (A). 
So  a  certificate  obtained  subsequently  to  the  judgment 
in  an  action  pn  a  bail  bond,  was  held  not  to  discharge 
the  bankrupt  from  the  judgment;  the  bail  bond  .not 
having  been  forfeited  at  the  time  of  the  bankruptcy, 
Cockerillv.  Owstonic)^  although  it  was  there  admitted, 
that  the  original   debt  was  thereby  discharged.     Here 
the  certificate  was  obtained  after  the  judgment  in  the 
Common  Pleas,  and  Boutcflowr  v.  CxKits  (rf),  and  Dins^ 
dale  V.  Eames  {e)j  shew  that  in  such  a  case  it  is  no  bar. 
Nor  will  this  be  any  hardship  on  the  defendant,  for,  by 
suing  the  sureties,  who  are  clearly  liable,  he  may  be 
made  liable  circuitously,  and  the  law  abhors  circuity 
of  action. 


Wildef  in  reply,  referred  to  Utterson  v.  Vernon  {/\  as 
shewing  that  7  Cr.  l^r.  SI.  was  a  declaratory  act.  The 
cases  as  to  bail  bonds  are  distinguishable,  for  the  con- 
dition of  the  bail  bond  is  not,  as  here,  to  pay  the  debt, 
bat  to  do  a  collateral  act. 

Cur.  adv.  vuU. 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court;  and,  after  stating  the  pleadings,  proceeded  as 
follows;-^  This  case  was  argued  before  ns  in  the  last 
^^erterm.     It  is  ^n  action  on  a  bppd,  given  in  pu^r-i 


{a)  Dougl.91.    ^ 
U)  1  Burr,  4M, 


(b)  10  res,Jun.S5h 


man^ 


IN  T^  Second  Yeab  of  GEORGE  IV.  *«M 

soaDce  of  the  statute  4  G.  3.  c.  33.   which  has  been        1821. 

since  amended  and   rendered  effectual   by  the  statute  . 

Jammmoik 
45  G.  3.  r.  124.      It  appears   by   the  pleadings  that     /qgaiVut 

the  plaintiffs  having  recovered  judgment  in  the  original 
ftction  on  a  bill  of  exchange,  the  debt  and  costs  remain- 
ing unpaid,   afterwards  brought 'their  present  action. 
Pending  the  proceedings  in  the  original  action,   ^d 
before  judgment  obtained  therein,  the  defendant  became 
a  bankrupt,  and  a  commission  was  taken  out  against 
him^  under  whicti  commission,  but  not  before  judgment 
m  t&at  action,  he  obtained  his  certificate.     This  certifi- 
cate undoubtedly  operated  as  a  discharge  in  law  from 
the  debt  due  on  the  bill  of  exchange,  and  also  from  the 
costs  of  the  action  upon  the  bill ;  the  costs  being  consi- 
dered, as  to  this  point,  only  as  an  accessory  to  the  debt. 
And  it  was  contended  on  the  part  of  the  defendant,  that 
being  thus  discharged  from  the  payment  of  all  that  was 
tecovered  by  the  judgment  in  the  first  action,  he  is,  by 
comequence,  discharged  also  from  the  bond  given  to  . 
tecDre  the  payment  of  what  should  be   so  recovered. 
Bot  ire  think  this  consequence  does  not  follow  from  the 
premises.     There  may  be  two  securities  for  the  same 
pajment,  one  of  which  shall  be  barred  by  a  certificate, 
lod  the  other  not  barred.     Thus,  if  the  grantor  of  an 
snnoity  executed  a  deed  of  covenant  for  payment  of  the 
annuity  as  it  should  from  time  to  time  accrue  due,  and 
al»  a  bond  in  a  penal  sum,  with  a  condition  for  the  like 
pajrment,  if  the  bond  was  forfeited,  so  as  to  make  the 
penalty  a  debt  at  law  before  bankruptcy,  a  certificate 
■fterwards  obtained  discharged  the  grantor' from  all  suit 
^  the  bond^  as  well  for  future  as  prior  payments  of- the 
vuuity;  but  each  a-  certificate  did  not  dkcbarge  him 
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m^p^,  mitU  tliQ  9tatiile  4*9  (oft  3*  t,  121 .  w«$  piiflKd^ . 

Sb,  jf  ^  perspDj  bring  arrpst^,  give;*a  bfiilfbdoA 
cotwij^Oflfd  for  hb  ^ppe«irance  in  cpurt  to  aiMwe?  »« 
9Hi(  fi;ir  n  d^t:r^  |lBfl  beco^p  b)nkfi»pt  be^iyepSM  die 
^sicctttipn  ()f  the  bond  and  the  timp  of  appiBari^i^  » 
^1  tbpl)9ii4  19  not  forfeited  before  hi$  ba9krapU]fV  i^ 
hpdo  not  afterwards  app^r  tp  tl|^  iuif^  wt^^the 
bppd  bai^mfis  iirfeited,  and  an  aptton  1k^  hroogbt  upon 
it,  99d  he  /obtajn  bis  certi^te  after  jqd^^^in tbft 
action>  tM  oerti^satei  although  it  operataa  as  a.i)^ 
cbiirg^  from  the  debt  for  whid^  the  ori|j[inal  ^elion  wspoi 
brQi]g|)t|  doei  not  operate  as  a  discharge  fWnn  the  )udg^ 
mi^t  obtf^ned  in  the  ^tion  upon  the  bond,  (a)  It  is 
trtie,  tha(  the  condition  of  such  a  bond  is  not  io(t  jpaj^ 
ment  of  the  debt;  but  neYerlheless  the  bond  is,  in  effect, 
a  lecurity  only  for  such  paymoit;  ^nd^  allboujg^  a 
judgment  in  the  action  Ojn  the  bond  be  given  fi>r  the 
penalty,,  yet  execution  can  be  taken  out  only  for  the 
original  debt,  togethier  with  costs,  and  not  for  the  foil 
penalty  of  the  bond.  And  we  think  the  bond  in  (^ie»* 
tion  is  more  analogous  to  a  bail-bond  than  t<»  any  other 
instrument  or  deed  in  common  use^  The  ^tefandant^ 
was  a  member  of  parliwient,  privileged  fiftmitatrsst; 
aiidr  consequently,  could  neit)»er  be  iseqaired  td.^^ve  a, 
bond  tp  any  sheriff  for  his  appearance  to  .an  action^  nor 
to  give  bail  in  court  to  aay  action  in  the /tnoal  woyw 
This  was  fouttd  to  be  inconvenient  ;^  beoanse^a  trader^ 
wb^.  happened  to  }}e '  a  member  of  pairlianKDt,^  being 
rdyieved  from  the  foar  of  iiecional arrest,  mighty  fora^ 


^(a)  Qfyi^i?^^  ▼•  ^"sf<»»f :  ^  t%T*  ^ 
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binbiyt^^  and  Miereby  cMqp  hw  !swlit(?F  fr^ni  tb^ 
nijif  tifU^  Iv  ii  cP9liinxs8^  of  ^kF^  7p 
icIffBfty  iJif^  i|i9|i|Tei{i£incer  the  #t§tu^  ^  <i.  |}.  (?,  ;|4- 
VKppppodt  wjbfdit  HP99  «  tail  AM  40  M8fti  <mtli 
4M««^of  4^  IIP4  other  cif^rn^nptt  ()«ff iK  ffi«l- 

pffsmnlp^tric^  tp  pny,  9^piire,  pr  ^Kmpowd  #)|:  ^e^ 
4ebt^  (7  ip  ipre  ^  tioqcl  wj^  ^ur^u^  1});^  the  pr^^i^; 
flTf  ip  ddii^  piPVHkj^,  t^t  i)e  oh^U  lie  fK:piuqtfi4  a 
bopilnpf,  8ii4  nitpecfe^  tD  ifc  comnHssmn  at  the  svit  pf 
an^  QPp^r*     4  boii4  8P  given  w«s  umlppb^e^ly  |p« 
t^ded  i|»  1^  mbBtiQife  for  that  ^iipi^,  wbjeb,  m  fH^^^r 
flPifi^  i^  pblpioef)  ^nm^  tljp  roedjuo)  of  an  f rr^, 
UiQiiiJb  die  itati|te  \%  iioperfe«?f)y  fruFed  vif Ji  a  v|f ^f  fo 
the  fatimded  gfeg^ct*    The  eflM  of  a  cerM4cil<^  tp  d»- 
chaip  a  faenkrupt  fro^i  a  jqd^ent  pb^ined  between 
bp|ln>P^  W^  cejrtifii^te^  depends  upon  thp  provisipnfi 
of  the  mitiile  5  G,  8.  r.  ;90,  ff,  7.  aiid  IS,    T^<m  pfo- 
ymm  m,  m  their  feria9»  ^nfioed  to  t}\^  origipfil 
jw%MDtf  md  do  not  ?xteB4  tP  »  s^cprUy,  giye^  for 
pipmt  of  the  sum  $b4t  may  bp  ^P^  r^cavera^- 
iai^  thoiefere,  the  penona  who  become  bail  in  court 
cttBot  ptead  in  their  discharge  the  certificate  of  their 
tttacqial ;    and  die  ground  upon  which    the   courts 
nKere  them,  on  motkm,  is,  that  the  bankrupt,  if  sur«- 
iwdeeed  fay  them  in  performance  of  their  recogniEonce^, 
it  entklcd  lo  his  immediaCe  discharge;   a»d  to  oblige 
tbeiD  to  ■nrrender-him,  in  ovdcr  to  relieve  -tfaemselvefi, 
vouSl  be  a  wexatioa  to  him,  and  a  useless  expenca^to  all 
psrties.     But  considering  the  effect  of  a  bond  like  the 
preicnt  with  re&rettte  td  die  law^s  it  stood  before  thp 
Raaision  reelecting  suredes,  introduced  by  the  statute 
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IMt. 
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49G.S.  c  121.,  the  persons  who  joined  as  soretiei 
such  a  bond  had  no  means  of  relief  They  were  i 
doubtedly  liable  to  an  action  on  the  bosid ;  and 
oompdled  to  pay,  under  the  circumstances  of  the  pres 
case,  might  undoubtedly  have  sued  the  bankrupt 
rHhrihilA lithtent  ^  ife  that  if  he  ishotdd  have^bMi  ~n 
dbchai^geiS  frmii  a  d^  action  ti()!on  the  boli^  agai 
hittisdi^'iie  Vouid  fiot  havb  been  discharg€»d  Jfironi  I 
dfect  and  consequences  oJTt^e  bolld,  but  might  tiave  be 
nuede  llaMe  in^rectly^  through  the  bedium  of  1 
sureti^,'  and  tor  their  ireimburs^ment. '  And  ciixmty 
action  is  always  to'  be  avoided,  which  wom^  aifionl 
additional  Te&son  for  holding  him  lilible  directly,  and 
the  ^rst  instance,  by  an  action  against  himself  on  t 
bond.  And  as  we  tldnk  this  base  must  be  oecidc 
with' reference  to  the  laWad  it'^existed  befbre  t^e  statu 
49  6.'  3.,  it  is"  hot  nectary  to  consider  the  elfi^t 
diat^^tut^  t^hich,  whatever  k  may' b^  is  cenain 
confined  to  matter^  between  the  sureties  and  their  pri 
cipal,  tOid  d6es  not  touch  the  rights  oi^  remedies  bf  tl 
original  creditor.  For  these  treasons,  we  are  <^opIm< 
tfiat  judgment 'should  be  given  for  the  plaintilK. 

Judgment  fpr  the  pfaintil 
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j^9ii]|RpT  fcr  mMj  bad  «id  taamn^,  ♦^SVSST' 

MMi^  .tf  {l4|)p0fit  pfii4  <)n  the  iflle  of  m  mmty*  SS?!?^**" 
Ik  c«^  f«f  toscl  «ft  the  Z^onclafi  littiiigs  «ft^  Mn-  S^JT^^SI^^ 
<MNi!»  !»*i»  l^^'f  before  Lord  EOenbanrngfi  C  J^  S?!!£SL 

cpneonrf  die CoBrt  on  the  foUowing  cese«  *^<f»y 

(k  the29lkJiM^  I817«  the  defimUnt  p«t  .apfiDr.«rMrMou 

lde%4U|MQr«9B^at>0%  mlfalf  aimiii. 

pvtia^^;  "  ffkUrko  Bridge  amtnities.    PerticnliKri  jfJtJ^"^^^^ 

■^^WAMPf.cf  eele  of  an  aimaity,  ft^Me  out  o4  mJ^^ 

e^ifipridoi^tlietolUoft^ 

v^Uiold bjr  eoctUm  ky  the  defendut,  at  Garramg^B  ^^Jj^^^ 

«4[lf^|Bpi^  nap        to  an  carder  of  ooinnii«ioneni  of  **^*';^*^ 

hyibimfi   Im  i*.  en  annuil^  of  642i  per  annoiQt  pay-  iiow«w,  fai  tb 

a^^^lCjf^  and  payable  on  the  j&^  oriitod  g«iit, 


Idb  ffitty  ^«|||  that  Taluable  concern  the  Waierloo  T^Sb.!^: 
U^  vUcfa  win  open  fqr  pancogers  on  the  ISth  day  £|fc^^ 
rf'ilr^moBi.  wUli  interest  thereon."    At  the  aale  the  SSJiSpu" 
ma  the  hi|^  bidder,  and  wm  didared  the  ^^^^^^ 
'  of  hit  1.  finr  S8QL9  and  unmediatriy  paid  his  wrfgy  w« 
dcpBB^  oi  that  anoonl^  agretahly  to  the  conditioBs  of  pwtkJknar 
•k  «d ligned •  awmofaDdnDi  of  the  ccncnet    The  hml^twdfnm. 
MMhat  was  cmplogredy  in  hit  chatacter  of  anctionecr,  '*^'^*"^^* 
^iJlhemnatj  ia<|niition»  whieh  had  been  granted  by 
*it  Wtiaiko  Bri^fi  Carngmf  toaikd  SUpient,  a  hank- 
nft*  %thadaedofgraa^itappaaMdduittheeoavany 
Vot  V.  ,   S  reserved  , 
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r^8erve4  tp  them^lves  a  ^bt  tp  redeein  the  aimui 
|lie  expiriUioa  of  five  years. 

Stig^efh  for  the  plaintifil  The  auctiopeer  Qi^l 
have  diylcwerl  by  his  piMrticuIiurs  the  r^eevnable  qu 
of  this  dihmHy.  The  putthkaer  mjglifc  fiiitly  ^ 
that  it  wite  irr^eemable,  e^iedidly  as  the  act  of  fn 
medt  eiiab!t^g  the  Qorotnissiotiers  to  gmnt  thes^  m 
tids  althou^  it  conta!tis  ^  fbtin  of  gttaiU  doe^ 
expressly  ^ve  It  power  x^  tedettifMoou  .  He  was 
stopped  by  the  Cotirt. 

BatnewaU^  tohtriu  The  rule  cf  law,  «<  ca 
CTiptoi-,'^  appBes  to  this  dkse.  Hie  annuity  tirat  g^ 
origbally  by  the  tfbierloo  Bridjp  CDmpaniy»  Ibr 
purpose  x>f  raiaiiig  monify  to  eliable  them  to  taSny  < 
great  public  undertakhig ;  )and  althoi:^  a  powe 
tedemptidn  Aoe^  hot  tiecessatfly  beloi^  to  t!^ety 
nufty,  yet  ft  iimdA  trhiVersldly  attaches  to  Hn  ann 
granted  for  stidk  a  pttt))68e;  Ibr  the  mode  of  td 
money  by  axmtnty  Is  resorted  to  oof y  when  ft  canno 
obtained  upon  mortgage  or  by  other  means.  The 
comstanoes  omder  whidi  tlus  arni^ty  was  granted  t 
be  taken  to  have  been  known  to  the  purchaser;  6 
Was  granted  otiginiRHy  und^  the  provfdbns  of  ajn 
ftct  tK  parliament,  the  55  O.  S.  c.  184.  Bf  ^edScA 
of  that  ac^  the  oompaiiy  are  anthoHaed  to  r 
100,0Q0{.  jbr  the  purpose  it  xxnaphtmfi  their  W4 
ttdier  among  ^emselves  xmt  )>y  llh^  .miwismM  tf  \ 
^tibscrtbers ;  by  section  ?•  ^hey  a^e  tu^linnrified  to  r 
ft  by  mortgage;  andiby  fl^tj^n  B^  bygru^tii^  aimui 
payable  o^  of  the  t^^  isitlier  %r|i  tei^  pf  yi^WPs  or 


m  lift  piiiirltt>i»;  «)tef^«tf)^  »  Ihfc  'tiAs4  i^iM*  be       iHl. 
mnimd  to  j^i;  ba^Mpm  Ottd'h^mh  ^UMAtt^g  «A     |f^^ 

oiCilM  id  lADimr:    lit  i^  (^  ^at  f(bnsaqM«ic«  0  4i» 

inwflf  in  dadb^  pfrtj^cdtf^  th^  jN:0p^r^  to  bt^  s^kb 
4pi«1  iri%  4Mcf%e  ^ ;  %  die  jte  jify^ 
of  tlk»e  desccipcions.      We  ought  not,   theref^^  tfi 
be  ssttteln  tumg*  tlie  defeats  which  are  apparent  on 

msrlttTiBaaff^i^  ^  it  is  not  ^eo^BumfV  ^9  »4  ^ 
»)r;nde0|]dM^  j^u^^s  xiier^  be  a  spcditd  g^MV^ifL  ,10 
Ait  Aettt  Ae  deed  ^ranxidg  ^  T^e  fiifxAw^  i^ 
Mft»btt^M)ipOse,  in  th$  case,  that  the  annuity  was 
^Am^S^  "HexbuM'not'  hav^  learnt  that  trcfta  the 
«t  dT^^dbmerft;  ^bich  conCams  tio  provision  id  that 
cSet  An^  titidrf  the$e  oh^umstandes,  it  Appears  to 
*  ft*  he  M*ight*ttfttUriTljr  dc^eci  that  HeVfiktopui"- 
Aii^tf  »tecftetV^i»cf  icK  a  refi'ectn'ablc^?  ariiftiityr"  1 
«»ofbpRi5c*?'4fiAt,  'W  did  piieseht'casei  It  was  incum- 
*wlf*tIlc*tetibnder;Vhb'oab]fea 

tkerrfbre^  be  judgment  for  the  plaintiff. 

S  2  Bayley 
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against 

BUMULL. 


Batley  J.  I  am  of  the  same  opinion.  If  this  I 
been  a  common  annuity,  it  might  naturally  have  l> 
supposed  that  a  purchaser  would  mok^  enquiries 
to  its  nature  ;  but^  here,  it  was  granted  under 
provisions  of  an  act  of  parliament,  and  the  pnrch» 
by  looking  at  the  act,  xoigfat  reasonably  expect  to  J 
the  nature  of  the  annuity.  Now,  by  the  8th  sectiof 
the  act,  he  would  learn  that  the  company  were 
liberty  to  grant  any  annuity,  for  any  term  of  yet 
or  for  the  life  of  the  grantee,  or  his  nominee ;  i 
,  that,  in  the  9th  section,  a  form  of  grant  is  griv 
Now,  both  these  clauses  bebg  sil&it  as  to  the  annu 
being  redeemaUe^  he  would  be  fully  warranted  in  o 
duding  either  that  the  annuity  on  sale  was  foi 
term  of  years  or  for  a  life,  and  he  could  not  bi 
any  idea  that  it  was  a  redeemable  annuity.  I  thi 
therefore^  the  plaintiff  is  entitled  to  recover  back  i 
deposit. 


HoLAOYD  J.  Under  the  provisions  of  this  act, 
purchaser  wotdd  naturally  expect  that  this  annuity  n 
not  redeemable.  I,  therefore,  concur  in  thinking  tl 
die  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


(a)  Bett  J.  WAi  absent  in  the  Bafl  Court. 


»  THK  Seoons  YbAk  0f  GEORGE  IV.  S61 

18S1. 

KiPLiKG  against  Turkbiu  imAmu. 

l^EBT  on  bond.     The  defendant  craved  omr  of  the  The  conditioD 

•^  of  a  bond,  After 

condition,  which  was  as  follows :  Whereas  G«  ^.9  radtingthit  ^., 


L  T^  and  /.  7*.  N.y  have  lately  filed  their  bill  c^  coatplaint  smU  bui  in 

ia  dianceiy,  against  JB.  If.  and  i  S^  defendants^  touch-  STSd^f^Im^ 

ing  the  matters  therein  contained.     Now  the  condition  ^^^  oUya^ 

of  this  dbfieAion  is  such,  that  if  the  above  boandeOt  "^  ^^^^  •; 

George  Tlimcr,  his  heirs,  &&,  do,  and  shall  well  and  Chancery 

ffhoMld  award  to 
trotj  pay,  or  cause  to  be  paid,  all  such  costs  as  the  the  de^muLuut, 

said  Coait  shall  think  fit  to  award  to  the  defmdants  on  ^tfae  caused 

the  heariiig  f^  the  said  cause,  or  otherwise,  then  this  i^demCM!^ 

obl^xtioo  to  be  void,  &c    And  he  then  pleaded,  first,  ^^^^^^^ 

that  the  said  Court,  in  the  said  condition  mentioned,  death  off, 

before  any  coela 

had  not  awarded  any  costs  to  the  said  defendants,  awarded,  could 

.  ^  notbe  pleaded 

S.  Jl  and  7.  & ;  and  secondly,  that  after  the  es;ecution  indkchargaof 

tbaboncU 
of  the  bond,  and  before  the  said  Court  had  awarded  any 

costs  to  the  said  IL  M.  and  LSL^to  wit,  on^  &&  at,  &c. 

diejndZ&  died.     Replication  to  the  first  plea,  that 

lAsr  thedeatii  of  /•  S.,  by  the  custom  and  practice  of 

thesaid  Court,  be^  the  said  B*  itf.,  was  entitled  to  ceitBin 

colli.    And  that  after  the  death  of/.  5.,  by  a  certain 

Oder  of  the  said  Court,  made  in  the  said  causey  it  was 

ocdered,  that  the  plaindffi  should  pi^  to  the  said  JS.  Jtf, 

kis  costs,  to  be  taxed,  &c.  and  that  the  costs  were  aftier^ 

wards  taxed  at  38/.,  and  that  defendant  had  not,  though 

lequeited  so  to  do,  paid  the  same.     And  as  to  the  second 

pies,  demurrer.    The  defendant  also  demurred  to  the 

rqilicatioQ  to  the  first  plea. 


m 


^mk 


?t^^  Jf^%jp^  %  the  jp^intijGt  T^u?  jg[aesUuii  ^ere. 
iyhrt^^,^^>^,jbep4  l^  dU<4i«TOe4  by  thedpatjb,qi(t  qpe. 
^^( JWFrt^f*  '^bfl  T^pr|9  defendap^  ia  the  Qfigina^  ?ifit, 
chgg9^«, ,  r1t%$^  Ci^tiditiotii  «re  t6  tafex^lhjstr^ed  libc 
ally,  and  every  reasonable  intending  mu;stt  b^  ifiade 
«Ad«iate  ehd  efc^  «f  Ibe  (yftrtk^  TkM  ol^eot  hi  lb 
cj<^  f'^  jtlwif hr,  tof  Iridemtrify  the  f.temtjfl&^ft^bje  9u 
te^(jd?tj.  agittftsl  «rty  coteti  th^  might  incfir  th^ei 
7>ere  i<  ika  iiiiiy  tbu)^  ifi  the  co^ditiovt  ythicb  ftt  s 
i^Mie^  Id  th^  de^h  ot  oD^/9f  the  defend  tots  to  fqui^ 
«$  to  ^renit  In  which  the  botid  is  to  be  at  aq  eaprd* ;  Tl 
^ondKton  i«  to  irtdertinjfy  .i^giiinst  any  costs,  if  ihc 
mxTttt.  |h  CteW.  Ja^p  3ni^.  Condititm  L.hyiX  fc  lai 
a^p^tt,  that  if  a^^tifdHioti  be  Ip  ttifeoff  tw0  b(^f(M  stioh 
dkft  tf(l  oiy^^di^  thef  pattf  ^gl^  tq  aiifkiff  tbfl  other. 


JMUfffdttkj  tmttiU  This  h  the  case  ef  9.  surety,  sb 
th6  toti^i^rt  Hi  thiit  hcf  will  plliy  ^H  sudi  costs  aa  aba 
tMD  i^m^etf  to  H.  Mi  ami  Z  &  dttd  ia  sueh  a^  cas% 
Z' A  &h^  at  h9bA  U  ^hthUfged.  Th«j  {irlnd^ple  M  whie 
e«fiet  tf  ftdt  S6ri  dep^nd^  h  Ibunded  bn  lk?rii  ArUngH^ 
^  ^SMmt.{^)  And  yF»^«  t.  J2ttSM<(&]^  |fai#«w 
F^Httrie)^  ^  Aimge  f.  £^(i{}^  are  MthorHies  i 
^he#^  that  ik  h^tsiA  giT^  Sm  the  &ithfbl  di^iu^g^  af 
ttefh^f  cfulk^  to  ij(,  ana  Aj  )9  d^9^r^  t?y  mthw'  th 
^tliof  ^1  ctt^  ^^  Of  by  a  chai^ie af  th0  flrmi  bjr  l&trc 

«ll^»  thli^  §mrftt(^  ttiJight  |iatf»  a  qp^QJali  it^ee  oa  4<.  o 
^  i9Wllti)i4t(4l|d  him  t«(9itii^  jlMn  4h^  o^ffi^ljQtw  1^ 
l^tmn^  lfthir^l«9li  fpt^  U^to>bfgK)fi#>  tfcy^  pfur«i9#t.  t^m 


lifi!    c   .-^'Hin^-nj    T))    <^I 
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iv'Mte  Sucait  YiUit DAllaBOIieB  IT. 

ii  CMS  X  &  llad  MYm^ 


' C.  J.    My  inind  Is  tiol  qnkm  ^siOUk^i^ifim 

dus  C8sc^   because,  the  ditaation  in  which  defendtots 

'a  eqpitf  Hand  as  to  a^ts,  it  not    tlk  taoia  as  at 

km*    Fur,  ia  cqoitf^  thm  Codirt  flomistimts  ivden  the 

piMlift  to  |H7  cofita  to  fiM  difaldaqt»  and  lo  v«iciftii^ 

Om  (voia  am^itr/aiia  if  flnit  had  hten  d<lMhii^ 

iU»dei0ite«t  ♦cAiU  bat«  tmfvmd  ifae  adtmati^    I 

dovln  tbMfiMPK»  wlifiber  v^  caA  {Mpoify  intittlofle  tka 

Midi  Hot  aMbf  of  ^bM^^  intd  fb#  fcte^oit  af  tUi 

bobd,  ID  ordai  ^  ^^  lli«  lOtMliim  of  iU  partklk 

Tlie  iadination  of  my  opinion  is,  therefore,  in  favour  of 

dM^Aodaat;  l^ob  m  ^  l^t  9f  tba  Coutt  areof  a 

^fesanc  fifoi^om  ip4  ei|t4in«b  xiQ  doi^bt  ttpon  tiM  cub* 

tmnf.  TtPi  bond  i^  ooi  onadi^aMd  %a  pa^ 
ndboKtsaa  ttm  court  of  eqiiity  ihaK  aartrd  to  A.  Jft 
pd  {  SL  bff  natne^  bat  to  pay  tiuob  ca«U  ai  ^mA  be 
tainted  by  that  aourl  to  Iha  fSefendiKM^  wsfA  i  thinki 
durt  the  meanjpg  pf  that  is,  that  the  pi^esent  defi^dant 
nndotakes  to  pay  all  rach  costs  as  shatl  be  awarded  by 
Ae  Coort  to  those  trfiQ  at  that  timeiiQ  thc^  ^ftiMlei* 
ofdAadaats  in  eqoS^f.  Tha  Ms^  "is  ^My  dMbraal 
«ters  fi^fsbni  ai^  dtiseffl^  by  tha^ileftr,*  and^  wh^vt^ 
tbcj  are  descril)ed  by  name.  If,  for  instance,  a  man 
makes  A^  £.,  and  C^  his  executors,  arid  dh^cts  that 
^  B^  and  C.  shall  sell  bis  property,  then  if  A.  dies, 
S  4  A  an4 


2«4 


CASES  IH  MICHAELMAS  TERM 


imu 


Tgaim* 


It    " 
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JB.  and  C.  cannot  sdl  it»  but  if  he  directs  his  exec^ut 
to  sell  it»  A  and  C.  may  do  so.  In  diis  case,  th^refi 
I  think  tbajt  if  any.  costs  were  swarded  to  p^wrtia  fill 
the  character  of  defendants  in  equity,  they  would 
wi^in  the  bond,  and  here  it  appears  fay  the  r^pjU^^ti 
that  there  were  costs  so  awarded.  I  am  thi^riefort 
opinion,  ihat  there  should  be  judgmcjnt  for  the  pkum 

HoLEOTD  J.  I  entirely  agree  in  the  opinion  p 
nonnced  by  n^  Brother  Bm/l^.  It  i^pei^^  that  be 
there  were  three  persons  filling  the  cbaracter  c^  pW 
tifi,  and  two,  diat  of  defendants  in  equity,  and  tlie  ; 
tention  appears  to  me  plainly  to  have  been,  that  wh 
ever  costs  the  plaintifis  in  equity  were  compelled  to  pi 
should  be  repaid  by  this  defendant  I  thinki  therefo: 
that  the  pUiintiff  is  entitled  to  our  judgment 


Best.  J.  The  object  of  the  Court  is  to  ascertain  t 
intention  of  the  parties,  which  it  is  not  very  easy  in  tl 
case  to  do.  I  think,  however,  that  it  was  this.  T 
defendant  undertook,  that  if  the  persons  maitioned 
tlie  condition  would  file  a  bill  in  equity^  he  would 
responsible  for  all  the  costs  which  might  be  awardi 
against  them  by  the  Court.  I  i^ee,  therefore,  that 
this  case^  the  plaintiif  ought  to  recover. 

Judgment  for  the  plaintiff  ( 


(a)  See  J!liut%  v.  ZtMoi^  1  SHrm  9^ip  ^K  (note  a.)»  fiiiciDS  t 
lecmity  was  f^rva  to  the  banking-bouse,  ind  not  to  the  purtnen  fagr  nan 
and  dicre  the  aurctj.  was  held  to  be  Uablei  notwithstanding  a  change  oft 


w 


QAMPBtiLts  Ifad  obtained  a  ra1etbilla«^'c^ttMi  t^hy  Wbeivftpidii. 

{daintifi  should  not  be  at  liberty  to  proceed  on  the  Sfed^to^ 
jid^aftj^  nbtwiflisteiaftijf  the  *ri4t  oF  e>tx*;^^-it  ap-  "^^J^  ^ 
■^tu^*ihai''WiAke^^  defauittiic^ 

...  ^  •  the  defendant 

Itii  >ka:-d[  etnir^W9ii\t^^^  inemirwiUbe 

'Joill^^  ^QjpcA'^ieinia^  to  the  i^^datibtij  '    '     '*'  '       P^^Tl^ 

•  .,..  •      '     >        ..-:.,.,     r.        -5         judgment,  noi- 

'  ^  withiUnding 

Mmyitf  kod  Catf/ljr  AeWcd  catoiej   and  c^nfended,  ^^"^^ 
Aat'  ^''w» 'distingtifriiabl^  ffoM  the  cas^  te'tvhich 
the  Coini  tvi^ree' security  ibrdoki^  Where 'a  plaintiff 
rendes  out  of  the  jurisdiction  of  the  Court.     Here,  if 
tbeMurity  be  not  given,  the  party  will  be  Ghble  to  be 

tAeii*ta  execution.   'In  other  cases,  the  proceedtngs  are 

onlysb^ed'in  the  mean  time.      * 

i^ftojo^'cttttr^  stoppecl. 

...       ■  -  •  ■       .  ..      '    •         f     ' .' 

^himnr'Ch  HiA  is  quite  analogous  to' thddases 
nfaredto^  andit  ii$  ^en  a  more  TavdiifcAIi^  cAse  for 
ittkiflirpffdieatiaBbi'  ^h^  present  rule,  if  made  abso- 
Inte^  will  not  stop  the  party  from  proceeding  in  his  writ 
«fm)Oiv»tfiiehaavibf^lbfttantidgrMliid^for''ik  But 
lanctB ncbives  secuntvior  costs, ^ the  olheP  side  may,  m 
tbe  oiean  time^  proceed  on  their  judgment.  -^  \ 

Jlule  absolute* 
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Nvwember  7fk. 


Blundell  against  Catterall. 


TbepuUic 
hawe  no  oom- 
mon  Uw  right 
of  bathing'in 
tbe  tea ;  and, 
as  incident 
thereto,  of 
crasfung  the 
sea  «boreon 
Toot,  or  with 
bathing  ma- 
chinM,  for  that 
parpoee. 


X^ESPASS,  for  breaking  and  entering  theplaiptiff 
dose,  (describing  it^  first,  as  a  clos^  called  the  Sea 
Share^  within  the  manor  of  Great  Crosby ;  secondly,  as  , 
dose  between  the  high-water  mark  and  the  low-wate 
mark  of  the  river  Mersey ^  in  Great  Crosby ^  in  the  countj 
of  Lancaster ;)  and  with  feet  in  walking,  and  with  the  fee 
of  horses,  and  with  the  wheels  of  bathing  machines,  carts 
and  other  carriages,  passing  over,  tearing  up,  damaging 
the  sand,  graveli  and  soil  of  the  said  close.     The  de- 
fendant pleaded,  as  to  the  trespasses  committed  on  the 
dose  called  the  Sea-Shorcj  and  on  that  between  the  high 
and  low-water  mark,  a  public  right  of  way  on  foot,  and 
with  cattle,  carts,  and  carriages ;  and  secondly,  as  to  the 
same  trespasses,  that  all  the  liege  subjects  of  our  lord 
the  king,  had  been  used  and  accustomed  to  have  and 
enjoy,  and  of  right  ought  to  have  had  and  enjoyed,  and 
still  of  right  ought  to  have  and  enjoy  Uie  right  and 
liberty  of  bathing  in  the  sea  from  time  to  time,  being 
over  and  upon  the  whole  or  any  part  of,  or  adjoining  to, 
the  said  close^  in  which,  &c.,  at  all  seasonable  and  con- 
venient times,  for  their  health  and  recreation,  and  for 
that  purpose,  of  going  and  returning,  passing,  and  re* 
passing  into,  through,  over,  and  along  the  said  close,  in 
which,  &€•  on  foot,  and  with  their  servants,  and  with 
ournages  and  bathing  machines,  and  horses  drawing  the 
same  to  the  sea  and  back  again;  and  of  staying  in  and 
upon  tb^  dose  a  necessary  and  .cQnvenient  time  for  the 
purposes  of  bf^hiqg  as  aforesaid:   And  thirdly,  as  to 

part 
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fart  of  those  trespasses,    a  right  of  bathing  and  of        iSi^t. 

psaoDg  on  fix>t  only.     The  plaintiff  took  issue  on  these        — — 

Blvvdiil 
jtois;  and  also  newly  assigned  that  the  defendant  com-        agabui 

mitted  the  trespasses  on  other  occasions,  and  for  oth^ 

patposes  than  those  in  the  pleas  mentioned,  and  ont  of 

the  highway  in  the  first  set  of  pleas  mentioned.     Issue 

thefeon.    At  the  trial,  at  the  last  Lancaster  assizes,  be- 

bte  Bindley  J.,  a  verdict  was  found  for  the  defendant  on 

the  first  set  of  pleas ;  and  for  the  plaintiff  on  the  new 

ttngnment,  and  on  all  the  other  pleas,  subject  to  the 

opDHm  of  the  Court  on  a  specidl  case.     The  plaintiff 

i»a»  the  Lord  o£  the  manor  of  Great  Crosby^  which  is 

bounded  on  the  west  by  the  river  Mersey]  an  arm  of 

the  sea.  As  lord  of  the  manor,  be  was  the  owner  of  the 

shore,  tod  had  the  exchisive  right  of  fishing  thereon 

with  stake  nets.     The  defendant  was  the  servant  at  an 

hotd,  erected  in   1815,   upon   land   in  Great  Crosby ^ 

fronting  the  shore,  and  bounded  by  the  high-water  mark 

rf  Ae  river  Mersey^   the  proprietors  of   which   kept 

^i>du])g  machines    for   the  use   of  persons   resorting 

IhiAer,  who  were  driven  by  the  defendant,  in  machines, 

'Cross  the  shore  into  the  sea,. for  the  purpose  of  bathing, 

ttid  the  defendant  received  a  sum  of  money  from  the 

hdividuals  ao  bathing,  for  the  use  of  the  machines,  and 

b[  his  service  and  assistance.    No  bathing  machines 

^ffxt  ever  used  upon  the  shore  in  Great  Crosby ^  before 

the  establishment  of  this  hotel,  but  it  had  been  the 

custom  for  the  public  to  cross  it  on  foot,  for  the  purpose 

of  bathing.     There  was  a  common  highway  for  carrl- 

igei  along  the  shore,  and  it  was  piroved,  ^hat  various 

articles  for  market  were  occasionally  carted  across  the 

diore^  although  the  more  common  mode  of  conveyance 

far  such  things  was  by  a  canal,  made  about  forty  years 

^  The  ddieodant  contended  for  a  common  law  right 

for 
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against 


for  ikU  tHf  Ui^s  w\^imi^  tQ  bat^M  |1mb  sfH^^bcir^  i 
jtp  pmis  QF«f  ii  for  ibait  fHiiirppse,  <hi  &9t,  ^fujLwili 
hon^s  JM|4  !C»irrMtgo#.     Tbe  i^a^e  wf^  #1^1104   ia  titfj 


no  cQounoa-likiir  rjgipt  tp  batlny  isudepc^dcfrvtly  qf  illfg^ 
^  t^  particuUi'  pUo^;  fi^  frcu^  ^  ^le^ii;^  ^f  th« 
authorities ;  sf^condly,  bec^u^e  ^upli  « 4?i^t  fi^jRS  f^ovXfMff 
to  ap^(]^GK;  anfl^  thir^ljy  li)|9ca|ise  it  was  c^nti^arjr  J^ 
fst^bJiUhed  and  ;^if:la^pwledg^  f\^^  As  to  th^  fynSf, 
pojfit,  it  is  s^MJiicifflt  tp  i^cf  jto  iLoi4  A(i&'«  tarenitise  f)fi 
Jure  Mart?  aud  f)(e  Pariilm  M^u^  wher^  ia  cl^Hf^KmB 
5  and  6,  he  eoMiAerates  t^ie  diffi^^ent  public  ;uid  {;(riy|Ae 
rights  applicable  to  the  s^a-shore^  and  Qreekf  .^d  aro^i 
of  the  sea,  and  does  not  include  tljis  right,  ^s  to  t^ 
secou4y  it  is  laid  down  in  Lord  Haf^y  l>e  Partibus  Ifari^ 
pp.  7ii  and  76,  and  in  Mor^aiih  qiso,  p*  ^1  of  ^.i|9AP^ 
book,  that  the  public  have  no  right  to  unlade  gpod^^ 
or  to  moor  or  tow  their  vessels  on  the  «hpr^  \|^9^l 
leave.  The  authority  oi  Bractor^  Ub^  i.  c.  19«  $•  j^,  f)|^- 
not  have  much  weight,  for  it  is  only  Q$]tpied  i&iqai  Xf^ 
civil  law,  and  was  overruled  in  Ball}  \,  Herberf.fji^  ^  4^% 
to  the  third  point,  it  is  dear  that  such  a  rjgbt  wo^  ia- 
terfere  with  die  imjpi'ovement  of  th^  sho^-^by  the  lo^^; 
and  that  this  right  is  in  the  }ord  appear^  f;:Qin  3ir 
Henry  Constable's  case,  5  R^  I97,*  Hqanmmd  y-J)igg^ 
Dyer^  326^  X^  AUarney-Gfixierc^l  7,  Mqlf  pr^  9fA^}^ 
cited  Hfl/f^  p,  27.,  §pq^hx^Uv.TeiTy^  X  Ves.  je^hjl^^ 
find  JVarwick  y.  Cpllm^ ^  il^^-^;  SCj.  (A)  .^  fi^l  w*iar^ 
guays,  &c.  erected  pp  ,th^  ^sbore^  »Hgbt  b^  pulled  dci^.; 


hr ^  <l*fe*<f  liMfe  CMfc  Ugali^c  a  0«feBitB»  »hicfc  <hfe»       1681. 
■mU  ti^   if  tfaH  ffigfat  «iiteed.     ^«Pflir  V.  iHiui,       


i^pUUbb  from  the  prtwnL    Tktili  ^afse  0aly  AppU^ 
tilhfelifeiAs  of  a  MiHgdbk  liirov  ^MfU  ^^ta^^  ^bvioiislf 
madiSmM  fattiAtfioB  from  the  ««^^liojre.    OI9  |h^ 
Writs  flf  die  fif«v  iHiere  tibe  right  of  towu^g  waib 
AiiiiJi  Ito  gctard  right  «f  highwsgr  w^  45o^te9(dU4 
fai*;  iphereMi  ia  ihe  preaeiit  icaiie,  the  tocus  in  qjoo  is  g 
pkXtlS^mwj^  The  ctaim  there  aMtf^e,  if  niaintaiaable, 
VMilAhwe  dteb&hed  the  ri|^  to  tow  on  bolh  sides  lof 
■H  «M^^e  rivers,  although  t)»s  is  qontrarj  tp  ge^ 
wtni  fradJaev  ^^d  akhough  most  of  the  OBvigsble  rivers 
is  (he  jkiagdom  have  been  made  so  luwler  different  sycts 
of  psclhuDeot,  paseed  subsequently  to  the  lawful  con- 
ttewoka  of  4weHv9|g^oaseS|  &€•   upon  their  banks. 
Wheeifstiie  bitfreb  sands  of  the  s^-shore^  covered  by 
Aasncfeiy  tid^,  are  m  where  so  appropriated.    The 
6i(  to^  that  sneh  acts  have  been  repeatedly  passed  to 
SHkeincfs  navigable^  and  to  4k]H;>oint  towing-paths  on 
ihnr  hmikSf  within  certain  liouts,  shews  that  sach  paths 
M  M  f  fieviooaly  eiust  at  common  law.  An  act  of  par- 
&>KDt  was  fiot  considered  oec^ssary  to  render  the  open 
sea  a^v^ibk^  ior  its  shores  accessible.    The  distinction 
keltMQ  nafJJi^Ue  rivers  and  the  sea-shore  is  frequently 
•«M  hf  l^  ffak^  pp.  6  and  7.    This  ri^ht  is  not 
^SQtiaiy  to  analogies;  fi>r  the  publici  generally  speak« 
u^  hsve  a  right  to  fi^h  oin  the  coast,  and  on  arms 
of  the  sea,  and  to  cross  its  shores  for  that  purpose,  al- 
tiioiigh  that  right  may,  in  sopie  few  instances,  have  been 
niterfered  widi^  where  individuals  claimjunder  a  g^ant 
hontfaeuumiy  or  by  prescriptiosy  wbisli  pvesaf^Kises 

agnmt* 


27» 


CASES  IN  MICHAELMAS  TERM 


1S21. 

BLUM'BUX 


a  giMt.    Loid  £Uf»  nM1.19,  80., 
Opt^  (a)     The  right  to-bathe  in  the  sea  is  of  gieat  i 
meat  to  the  puUk,  and  lew  liable  to'prmla 
priadon  than  the  right  of  fiibeiy.    AlAeiigh 
mdnddtials  magrpoBseis  advaiHages  oonmated^MiA 
Aore,  still  they  oanoot  peaieii  any  whieb  can  \ 
them  to  prtehMie  the  public  fram  dMir  ] 
of  fipoe  passage  over  it.    TheereeCmi  #f  i 
in  some  inslaiioes  tolerated  widmt  aneient  grantSj  bsm 
been  repeatedly  treated  and  cseuiidered  by  the  Imp  sa 
a  noisance^  en  the  ground  that  ^ey  interfiMRe  urith  tbe 
public  rights  of  ftshery:     In  fVM  v./f0ffiAy(^  the 
substitution  of  a  stone  irear  tor  one  of  iNruift-iiioed^  %na 
held  to  be  an  illegal  eneroadmfent^  because  it  preveirtad 
the  ascent  of  fish  up  the  river.     In  Bdgott  v.Oh%  As 
right  of  the  public  to  piNw  ftiee^f  ofer  die  flMndkM  ibr 
any  common  use  and  enjojnueilt  therec9f»  it  Mly  re-> 
cognized.      The  authority  of  BrUtUm  is  eKpressly  ifei  . 
point,  and  Ihlly  establishes  the  position,  that  the  siBSh 
shohe  is  as  common  to  all  as  the  sea  itself;  ajud  is  tke 
seals  open  to  every  one,  itlMtows,  that  if  the  ffcsss^ 
froitk  Braeton  be  good  kw,  thit  tfto  shoi%is  «t)iiRy  so. 
His  authority,  indeed,  was  questioned  in  BaU  sL  Wh< 
beri.^  JjotA  fkde^  however,  in  his  Hbtory  oFthe<3Mi«- 
mon  Law,  m^donr  Jlrarftm  as  a  good  aothority: «  lie 
was^Ohief  *f  usllc^'  cf  Bfigbtnd  !n  the  riilgti  df  Htk.  8., 
uadit<m  Us'^tafion,  thisreftnTe,  taiust  be  taken  ia-be  Sio 
raedh  authbi^  t)f  what  the  odbraibn  Is^  was  hi  hii  diCyr« 
Tb^^jpiMig<i$  reAtrira  lo^'is  c^ted  hy  lidHtd  JffittiA  bis 
^eOhe;  Ik   j^HM&tll^aR«^£9j  t.  ?.,  p.  BS:, '  aii^^ds^ 
in  miii'it^  amftsy  p.  Mi    K'h  no  ofejecdd^  ^o  ^rite 
passi^j^'tilit  fl9%^;»  lia^  •  tti^kil^^  1^^ 
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dt  ^tfiufmktn^  It  was  impessible,  that  be  should 
hmm  Saand  the  principles  there  laid  down  in  the 
I  law,  or  in  any  other  well  digested  code^  for  theyr 
fcecUy  derired  froBi  the  law  of  nature^  and  aoe 
eigDjpsBent  of  those  coiBDioa 
sMeeptible  of  private  ap- 
•a  8«chy  are  to  be  found  in  the  written 
•fall  ctvitiaed  nations,  Groimt  Dejure 
ii4f  jMa%  eu  S.  Ji;  4.  8i  4.9  aod^  Mare  libenm^  pauim. 
wifkk^^^p.  78.9  is  an  wtfaority  to  shew,a^neral 
llbl  9ife  piUk  to  the  free  aae  of  the  sbim  for  all 
■U  ymyMs,  Atf  to  the  third  objection,  that  the 
j^Smmmi  isiliis  caes^  is  faieampatibie  with  acknow- 
igtt  psmiia  qgllt^  such  as  the  erecting  of  wharfs» 
tV%  MdaaihanliHWPti,  the  right  now  claimed^  being 
*MW  4BMDtt  the  mot*  general,  and  the  more  im- 
xtanl  ef  ihe  Iwo^  ia  paraBSOont.  Besides  this  general 
^akmjd  piSBBge  over  the  shore  is  90t  inoopipatible 
ith  iba  ;eQQMk>nal  oonstmqtion  of  quays  or  wharfiu 
hq^iw  Mflj^iii  point  of  fact,  so  sitoated  as  to  ofibr 
i]F4P#jki|rM|ioA  to  penosiB  crossing  the  shore  for  a 
^  f!9§fm^  while  thqr  ppainly  oontribote  to  another 
ay  <lltnidL<ii  J  equlOg  lawful  enjoyment  of  it»  m  the 
dMvaArMlbgr  them  to  the  knding  and  loadii^  of 
•4ik  iiA  «nh  ImiWwy  are  allowed  from  the  m» 
■all  0$1^  «ip%  M)A  fcr  the  public  gocML  «Bd  Me 
»  H  IpslVMa  m  «PlKp%  jPlHii  privati  as  n«t  lo  he 
*t0  t^  pphtb  mvi^lhh  hm^g  aftelvd  with  • 
4pd  if  Ihv  thoqU  he  ^  siippMl « 
IP  the  ^mm  ««l  «f  lbs  4|m»  le 
W^im  mp*  eiey . .  lie 

UL   Bssiim  My  m^pmm  dMieed  Am  the  dii: 
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ficulty  of  reconciliDg  the  erection  of  wharfs  >or  em 
noents,  with  the  general  right  to  pass  over  the  sho 
the  purpose  of  bathing,  must  apply  equally  agpain 
right  to  pass  over  it  for  the  puf pose  of  fishing, 
latter  is  admitted  to  exist  It  is  clear,  that  the  €x>\ 
law  right  tp  bathq  exists,  from  the  uoiversal  praci 
the  whol^  |:«alm,  which  is  a  proof  of  what  the  coi 
law  is^  the  u^e  of  a  place  being  a  custom,  but  t 
the  whole  roalm  being  the  common  law.  The  authoi 
Bracton  is  expressly  in  point,  and  establishes  the  ixx 
that  the  sea*shbre  is  as  common  to  all  as  the  sea 
If  so,  then  the  absence  of  any  authorities,  shews  t 
remains  the  common  law  npw ;  for  it  cannot  be  a 
to  have  been  since  altered*  The  right  to  the 
was  originally  in  the  king,  and  when  in  his  hands 
subject  to  this  right  No  subject  claiming  under 
can  claim  a  greater  right  than  the  king  hacL  As  t 
right  to  bathe  from  machines,  it  exists  as  an  acce 
to  the  general  right,  for  many  persons,  from  infirrai 
other  circumstances,  might  otherwise  be  deprived  o 
beneficial  practice. 

Cur.  adv. 


n 


And  now,  there  being  a  difference  of  cpiniooj 
Court  delivered  their  judgments  seriatim. 

Best  J.  The  question  in  this  case  is,  whether 
be  a  oonuQonrlgw  right  to  pass  over  the  shore  fbi 
purpose  lof  bathii^  in  tba  s^r  I^  ^*iU  not  be  di«{ 
thipjt  the  se^  which  has  been  caljied  tl^e  <^  Gregt  higl 
of  the  vforX^^  is  ccvm^pn  to  all.  Bathing  in  the  se 
^one  with  cjec^py,,  }$  fv?<i.  only  J^wfiil,  t)ut  prpper, 
qfUq  necessary  for  many  of  the  jphabjir^nta  ^  this  f 


r ; 


u  Tbeiie  mtist  be  the  same  right  lo  cross  thq  shore 
order  to  l>athe  as  for  any  other  lawful  purpose.  We 
^  Amrtftsfftf  now  to  decide,  whether  t)ie  public  are 
rivded  from  pas^'tTig,  except  at  particulfir  places^  over 
ebcich  to  the  sc^  without  the  con§ept  of  some  lord 
1  mafior.  TTiat  this  will  be  the  cofisequence  of  opt 
la&^g  tti  favour  of  the  pkintiff^  has  been  already 
kodUed  el  tlie  bor^  and  must  be  conceded  by  every 
It.  I  mm  i^rful  of  the  coii^^queneesi  of  ^^uch  a  deci-* 
out  ^^i  much  a$  I  dkUIce  diS*erlng  from  the  re$t  of 
le  Court,  1  have  thought  it  my  duty  to  declare  that  I 
itttjcpl  3«&e[ii  to  it-  We  have  been  told  tliat  lords  of 
laorf  ^\\\  End  it  liieir  interest  to  indulge  the  public 
ftth  tJie  ptitikge  of  going  on  or  over  the  ^ontl^j  of  the 
ssf  mi  that  jtidg^  and  juries  will  check  the  vexatious 
nercaV  of  the  right  to  exclude  them.  But  the  free 
poas  Cu  tile  «c*  is  a  privilege  too  important  to  Etigli^--  j 
E0I  In  be  left  dependant  on  the  interest  or  caprice  of 
^  dcKriftion  of  persons. 

It  it  agreed  by  all,  thnt  the  sea-shore  was  at  first  ap- 

trgpmtoi  lo  the  king,  from  whom  the  right  to  it  most 

^  iferlvfd*    The  present  state  of  the  shore  shews  the 

ttmief  b  which  the  crown  must  liave  used  jl     Some 

wrtM  fdk  ^f ere  held  cxcluBively  by  the  crown  for  tfie 

nrjMBei  of  fisheries,  harhoun^   warehonses,  &c>     But 

^  greit«st    part  was  left  open    as   a  common  higli- 

'wtt^  tile  9ea  and  the  knd.     This  is  the  state  in 

i!   rrr^ rules  to  this  day,  ami  in  whicli,  from  its 

'      ',    h'  must  ever   coiuiuae.     From    the 

Lt*it  pari  hiw  nrften  the  general  rule,  or 

V-  r  j;ht; 'and  thd'st^tt5*bf  the  porttcns  exchi- 

^r  occapied  ^s  fkcairfoned  the  ekt^idh|.      The 

Mil  tf  the  p^hlfc  to  n  vrglH  oF  irty  oyeif  the  beach 
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stfuids  on  the  general  law,  and  a  person  who  will  di 
this  public  right  in  any  particular  part  of  it,  must 
olish  bis  right  to  do  so  by  shewing,  first,  that  the 
liad  an  exclusive  possession  of  such  part,  and  t 
right  to  such  exclusive  possession  has  been  con 
From  the  crown  to  such  person.  This  has  bee: 
course  in  which  persons  have  proceeded  who  ha^ 
tempted  to  shew  any  exclusive  right,  either  in  arms  ( 
3ea  or  in  the  shore.  In  Lord  FitzwaUef^  case  (a). 
Hale  says,  ^^  An  arm  of  the  sea  is  prima  facie  con 
to  aU,  and  if  any  will  appropriate  a  privilege  to  hii 
the  proof  lieth  on  his  side  ;  for  in  case  of  an  actii 
trespass  brought  for  fishing  there,  it  is  prima  & 
good  justification  to  say,  that  the  locus  in  quo  is  brae 
maris^  in  quo  unusquisque  subjectus  donu  regis  hab 
habere  debet  liberam  pjscariamJ*  So,  in  Bagott  v.  On 
the  Court  of  Common  Pleas  held,  ^^  that  if  the  plai 
liad  it  in  his  power  to  abridge  the  common-law  rig] 
the  subject  to  take  sea-fish  upon  the  shore  within 
manor,  he  should  have  replied  that  matter  specia 
The  same  doctrine  is  laid  down  in  Carter  v.  Murco 
It  may  be  observed,  that  in  the  case  now  ui 
consideration  it  is  expressly  found,  that  the  sol 
the  locus  in  quo  is  in  the  plaintiff;  but  I  say  the 
must  be  in  the  plaintiff,  as  it  was  in  the  king ;  for 
grantee  cannot  have  a  greater  interest  than  th^  grai 
Had.  The  king  ha^  the  right  of  soil  in  the  shori 
general;  but  the  public  bad  a  right  of  way  ovci 
and  the  king's  grantee  can  only  have  it,  subject  to 
same  right     In  the  treatise  di.  Ik  Jure  MariSf  p. 


•    \ 


^ 


\ 


(a)  1  Mod,  105. 
(c)  4  Bwrr.  8162. 
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wi  ftak  SAjs,  '^  The  jus  privatum  that  is  acquired  to 
»  >wbj«!t,  either  by  patent  or  prescription,  must  not 
gudice  the  jus  publicum  wherewith  public  rivers  and 
DIB  of  the  s€a  are  affectetl  for  public  use/*  If  the 
ftien  of  tlie  soil  inust  claim  by  prescription,  can  they 
Mik  m  eitduiive  right  ?  Did  they  ever  po^seM  an 
dtism  right  ?  For,  as  Lord  Hale  says,  the  civillaiii 
I  m  tmly,  "  NUiil  praescribitur  nisi  quod  posside- 
t»[u)  As  the  king  might  have  granted  a  right  in  par- 
;uliir  pgm  of  tJie  shore,  so,  either  he  or  his  grantee 
tke  loO  of  any  part  of  the  shore,  may  take  the  pro- 
ids  of  the  fihore,  provided  their  removal  does  not 
ip<de  ilic  public  right  of  way.  The  owner  of  the  soil 
tht  ibort  may  also  erect  such  buildings  or  other 
tagi  IS  Afe  necessary  for  the  carrymg  on  of  commerce 
daitigition  on  any  parts  of  the  shore  that  may  be 
imaieatly  used  for  such  erecUonB^  taking  care  to  im- 
kIbi  m  tittle;  as  possible,  the  public  right  of  way. 
hik  ii  ROi  more  inconsistent  with  a  public  r^ht  of 
ijmfi  it»  than  the  right  of  digging  a  mine  under  a 
vi  lar  the  erecting  of  a  wharf  on  a  river,  are  incon* 
Hth  t!ie  nghc  of  way  along  such  road  or  riven 

'  !oes  not  interfere  with  the  use  of  the  road; 

^.  s  the  Latter,  in  order  to  be  useful,  mast  be 
rW  oat  be}*ond  the  high-water  mark,  and,  whilst 
e  tiile  is  ap,  rouil  somewhat  narrow  the  passage  of  the 
^;  ji^  sych  wharfs  are  necessary  for  the  loading 
id  tml<mding  of  vessels,  and  the  right  of  passage  must 
i  acammoi&Xjcd  to  the  right  of  loafling  and  unloading 
^  Ciift  dial  pass.  The  law  in  these^  as  in  all  other 
*B|  titnit»  and   balances  opposing  rights,  that  they 


1S2K 


TS 


may 
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l83).       iD&y  ^  ^  ebjoyed  as  that  the  eitercise  of  OM  is  not 
"777       junous  to  ftie  bmer.     The  citll  Idw,  copying,  in 
Jli^fM^.i  -  respect,  from  the  law  of  nations,  alldwed  any  one 
build  on  thi  sea-snore  (there  Deing,  under  that  lawr, 
loras  of  in&nors  to  clarm  the  soil),  but  impMoii  or 
bulldera'tfeb  condition  tbat  the  law  of  Engtani-  isapc 
on  Ine  owners  olf  tde  soiH  tdat  is,  that  tb^  baildiJ 
shdiilci  Hot  ih^rnipt  the  right  of  way.     Dlgestj  L 
tit.  8;  ^  tii  iitlofe  jur6  gentium  asdi^cai^e  liceret   i 
usiis  putjlictis  impediret^' 

Tfe  liHiversai  pi*adice  of  lEngtand  ftbei^ft  tlie  right 
way  over  the  sea-sliore  to  be  a  c6mmon-Iaw  right,  j 
soris  of  persons  who  resort  to  ifh'e  sea,  either  fbr  busin 
or  pleasure,  have  always  teen  acbustothed  ti>  pass  cnrer  t 
unoccupied  parts  of  Ine  snore  witti  siicli  carriages  as  Wi 
sdJlable  to  tfedf  respective  fiurpbses,  and  ho  lord  dl 
maiibr  has  et^r  attempted  to  interrupt  such  p^^o] 
OtioQs  could  ilbt  bis  landed  or  Ibsided  Except  at  parifcbl 
plabes,  biit  ibis  r^trauil  was  imposed  by  laws  made  tor  t 
pt?)t^ctlbh  of  llie  ffevl^Ue,  and  the  s^urity  of  tlie  reali 
and  is  i^ot  i[k6  consequence  of  ^y  rights  in  ^edwhers 
the  isbil  of  tlie  snore.  Meh  liave  lahded  firom  hott 
dfi^ '-  their  boats  oh  tne  sands  during  fKeir  stay  4 
stibre^'  ^hd  eti^barked  again  ih  their  boats.^  l^erso 
have  at  oil  tunSs,  at  thei^  pleilsiire,  walked  or  ridden  < 
th^  sahdsi  Mi^h  have,  Axim  tlie  earliest  tim^  t>athed 
thtesea;  and,  diilessin  places  br  at  seasons  Wheb  thi 
c6\M  tlHty  aftiMstgfally  with  de<^iicy' '  he  |>emitt^ 
be!  hakecl;  b8  8nl?  fever  ittempt^i  W  preVeMt  thgm.  IS 
fa^  ftbih  ike  \&i}  fillbwhig  ToWs  oT  niiiidt^  to  festfai 
pel^'dhs  Mn  b4tkin^,  tt  wilt  ^ive  tk^  eV^  Ikc^fyTo 
this  recreation.  Bathing  promotes  health.  By  bathing 
those  who  live  ne^u:  the  sea  are  taught  their  first  dutj 

pam^ly 
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ir  i&  mmt  maritiers  in  distress.  They  acquire,  by 
MJk^  maMm^e  aoiidit  tJie  ia^vc%  and  learn  how  to 
mt  tkeproper niQtnent  lur  giving  their  assistance*  It  is 
■kI  at  n  Act,  in  this  ca^,  that  It  has  been  tbe  custom 
r  lli9pihlkto  cros^  tbe  spot  in  que&tion  on  foot  for 
§fmfom  <rf  bath  it)  g«  Bathing  machines  were  used 
tan  mj  6mej  and  I  believe  before  tliat  of  tlie  oldest 
ROQ  mw  ntive,  aekI  I  think  the  use  of  them  is  essen- 
I  la  tbepraclk^  of  ballung.  Decency  mu^st  prevent 
1  fcmki,  and  infirmity  many  men,  from  bathings  ex- 
pC  fmi  i  machine*  Attempts  have  been  made  to 
i/t  thxm  who  use  itiachines  pay  some  acknowledg- 
Bil  U)  tbe  kird  of  the  manor  where  they  were  used ; 
i£  I  armot  find  that  any  of  those  attempts  have  yet 
Qceokd  I  shall  presently  shew  Irom  authority,  that 
e  (i^t  to  fish  is  only  a  part  of  the  general  rigtit  of 
t  fobjceb  of  England.  Persons  have  also  crossed 
e  bf«cii  ^}r  the  jiurpof^e  of  fit^hing  in  the  sea^  ana 
m  bmi^il  back  their  HsK  over  the  beacli,  boih 
I  bofMi  ttid  in  carriages.  These  acts  of  the  fisher- 
m  Are  immei^  ia  support  of  the  common-law  right 

Vm  practice  of  a  particular  place  is  callecl  a  custom, 
pntfil  tmrnemorial  practice  through  the  realnn  is  the 
■aoiliw*  ftlany  of  our  moat  valuable  common  law 
(bbhave  QD  otb^r  support  than  universal  practice* 
L  Mi  T*  {ierberi  («}»  Lord  Kenjpfi  says,  ^'  Common 
»  iig|Ui  are  either  to  be  found  in  the  opinions  of 
Wfeiif  lyivered  as  axioolSy  or  to  be  collected  from  the 
uvtoil  and  iaimeinorial  usage  througbout  the  coun- 
ft*.  The  imlanccs  put  by  me.  sufGciently  demon  a  irate 
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1821.       the  existenee  of  an  unhrenal  castom  in  fiiTOinr  of  a  f 
right  of  way  over  the  sea  shore.- 

It  has  been  at  all  times  the  policy  of  tliis  oomt 

enoourage  navigation.  The  free  passage  of  the  isea  i 

is  essential  to  the  convenienoe  and  safety  of  iiavigi 

Cases  of  immediate  neoessi^  or  imminent  dssiger 

be  said  to  fimn  exceptions  to  general  rules ;   but  i 

are  many  cases  in  which  there  is  neither  imncdiatf 

cessity  nor  immfaient  danger,  in  which  boats  moat 

between  ships  at  sea  and  the  shorei  letten^and  proTif 

most  be  sent,  pissengen  require  to  land  or  to  emfa 

tntdligence  necessary  to  die  fnrther  proseontion  of  a  i 

age  is  desired,  or  a  pilot  is  wanted*  Forinmy  leagoi 

coast,  there  is  no  public  passage  marked  out,  by  wl 

persons  may  go  to  or  from  the  sea.   But  fixed  places 

not  do.    \^ndi^  or  currents  make  it  necessary^  that 

greatest  part  of  the  shore  should  be  left  open  for  ; 

sons  to  land  on,  and  embark  from.    There  isno  stati 

or  rule  of  common  law,  that  secures  the  right  of  pasa 

ov^r  the  shcnre  for  purposes  connected  withi  nav^atic 

those  who  have  passed  over  the  shore  for  those  p 

poses,  have  been  trespassers,  if  they  were  notju&tif 

under  the  general  common  law  right  of  free  passa^ 

Is  it  to  be  supposed,  that,  in  a  country,  the  prosper 

and  independence  of  which  depends  on  navigation,  d 

which  is  6o  necessary  to  navigation  as  a  road  for 

lawiul  purposes  to  the  sea,  should  not  have  been  secur 

to  the  public,  particularly  when  it  might  be  done  wit 

out  injury  to  the  interest  of  any  individual  ? 

There  is"  nb  dear  a^d  express  declaradon  on  tl 
point,  either  in  the  statutes^  ^^r  in  die  otmrnon  ia' 
But  this  right  is  so  important  to  the  best  interests 
iht  country,  that  had  not  the  constant  exercise  of 

bft 
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Im«ii  coiiijdemd  §ufBeient  to  ^tabU^h  it,  the  legislature 

iroaJd  tio  doubt  Itave  declared  it  to  he  in  tlie  people  of 

£>^gifi^>    Brmctani  lib.  I  ^  ^a/>.  ]  2»  5e^«  5,,  say%  *'  Puh- 

'Bcai  wro  flint  omnia  Sumina  et  portii^     Id  toque  jus 

[itiCinHi  omnibus  commime  e^^t  In  ]>otiu  at  in  fluEiiini- 

bat.    Riparum  etinni  usim  publicus  est  de  jure  gentium, 

nt  tfSiiiis  flmninis.      Ilaque  naves  ad  eas  upplicare* 

fttiieiirbonbiia  ibf  oatis  religare,  onug  atlquod  in  iis  re- 

jcmeft,  €uivif    libenim    esti   sicut   per    ip^m  fl  avium 

nivi^c:  scd   proprieta^  rarum   illorum   ett   quorum 

|iredib  adherent,  et  eadem  de  causa  arbores  in  eisdem 

Bna  eomndcm  sunt  t  et  i  aec  intelUgenda  sunt  de  flu- 

Qunihtsji  pemeuvibtiaf  quia  temporatia  po^iuut^  <&se  pri- 

fittt."    Tbk  pai^age  proves  all  that  I  am  attempting 

tomkUkh*    It  ?>hew&  ihat  alt  persons  have  a  common 

ri|hl  ea  rtireiii;  that  the  right  of  fishing  exists  only  ai 

•  pen  «f  that  com moo  right,  and  that  the  banks  of  rivers 

lie  u  much  open  to  the  use  of  the  public  as  the  rivers 

i^ieifoi*     Tfie  pasioge  has  been'  suppo^d  to  prove 

lmmid)«  ami  therefore  it  has  been  said,  that  ita  aiUho^ 

iitj  Oiinol  l>e  rehctj  otu      Mr.  Justice  Bulicr^  speaking 

dkf  iu  BM  V.  Herbert  (a)i  ^ys,  "  that  it  glali^Ij  ap- 

fmn  to  bate  been  taken  from  Jmiinian^  l^ii^isqnly 

fttftof  the  j:ivrl  law;  and  whether  or  notr  it^h^  been 

«io|WitJ  by  ihc  oommoit  law^  is  to  be  seen  by  loqking 

\vm  our  books;  and  there  it  h  not  to  be  found/"     I 

admil  that  Brcic^n  agrees  with  the   civil  law,  and  I 

iBUfct  add*  wUh  Uve  law  of  at!  ciyilixed  nations,    ^Iden^ 

vho  wrote  bta    "'  M^P^clai^Hin^"   to  prove  that  an  ex- 

dii^  ligbt. might  be  acquired  in   parts  of  the  sea, 

fkm  diat  tker-lea  waa^<^rigina)ly  eommon  to  all,  and 
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in  lib.  1.  cap.  2.9  he  has  collected  from  the  works  oi 
the  learned  of  all  nations,  as  well  philosophers,  divines, 
and  poets,  as  lawyers,  that  the  sea  and  its  shpres  were 
conunoh  to  all  men,  as  much  so  as  the  air  that  blows 
over  them.  This  I  think  proves,  that  the  doctrine  is 
reasonable,  and  ought  to  be  adopted  into  our  law,  unless 
there  be  something  in  our  particular  situation  to  exclude 
it ;  and  so  far  from  this  being  the  case,  there  never  was 
a  country,  the  local  situation  of  which,  and  the  habits 
and  interests  of  the  inhabitants  of  which,  so  much  re- 
quired such  a  law. 

But  our  books   shew,   that  this  passage  has  been 
adopted  into  our  law.     Mr.  Justice  duller  tells  us,  that 
Caiiis  quotes  it  as  Efiglis/i  law,  and  I  have  often  heard 
Lord  kem/on  speak  with  great  respect  of  that  writer. 
BractotL  has  not  stated  this  as  civil  law,  he  has  made  it 
part  of  his  book,  De  legibus  et  consuetudinibus  Anglise. 
He  was  Chief  Justice  of  England  in  the  reign  oi  Henry 
the  Third;  and  t^ord  Hale  {HisL  of  the  Common  Law, 
ck*  7.,)  says,   that  in   his  time  the  common  law   was 
much  improved,  and  the  pleadings  were  more  perfect 
and  orderly  than  in  any  preceding  period  9f  our  history. 
Surely  such  a  man  is  no  mean  anthority  for  what  the 
common  law  was  at  the  time  h^  wrote.     In.  Forlescuef 
p.  408.,  Lord  Chief  Justice  Parker  says,  ^*  As  to  the 
the  authority  of  Bracton^  to  be  sure  many  things  are 
now  altered,  but  there  is  no  colour  to  say,  that  it  was 
not  law  at  that  time,  for  there  are  many  things  that 
have  never  been  altered,  and  are  law  now,"     As  law  is 
a  just  rule  fitted  to  the  existing  state  of  things^  it  must 
alter  as  the  state  of  things  to  which  it  relates  alters.    1 
do  not  say,  that  the  whole  of  the  passage  in  Bracton  \f^ 
now  good  law:   |t  was  all  good  law  at  the  time  he  wrote, 

and 
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od  gn  of  it  that  is  adapted  to  the  present  6tate  of 
\mp  is  good  law  now*  It  is  objected,  ihat  Brdctmt 
iy%  '*  tJuit  any  one  majj  in  any  river>  fasten  Teasels 
rtik  repts  to  the  trees  on  tlie  banks,  and  unload  the 
argon  on  the  bank^.*^  tlndoubtediy  the  public  cannot 
low  pretcntl  to  claim  this  right  in  all  navigabte  riFers^ 
SWy  ritefshave  been  retiaered  auvigable  since  Bracion 
iTiHie,  which  in  his  time  were  privalc  streams.  The 
jiublicUve  DO  greater  right  on  the  banks  of  t^iicli  rivers, 
tiita  the  owners  of  the  adjoining  lands  granted  tliem 
wWii  socK  rirers  were  madej  from  private  streafns^ 
ptihlk  nvers^  tnd  the  extent  of  the  grant  mnst  be  as^- 
ctTtAiDnl  from  usage.  This  is  the  case  with  a  new 
Back  rptef.  n  one  dedicates  to  the  pnblic  a  right  of 
vsf  Ofrrm  laj^di,  tbe  public  must  take  the  i^oail  with 
gitri  m  mch  part^  of  it  as  the  ovmef  thinks  proper  to 
CTftt  il  the  time  be  makes  the  dedication*  But  Bract  on 
*pttb  oot  of  newly  made  rivei"^,  but  of  such  m  were 
«1^<  iiiti^ible,  and  the  banks  of  which  had  been  as 
f'prt*  la  die  public  as  their  waters,  Tiiis  I  take  to  be 
h  all  inland  navigations  in  the  reign  of  itenr^ 
'M  liiird.  'rheie,  like  the  sea  and  its  shores,  were  then 
tfe  fiTDpeny  of  the  public,  and  the  right  of  the  public 
'a  thrm  was  not  acquired  by  any  compromise  with  th© 
^"iw'csi  of  any  iodividual.  On  some  rivera  that  have 
^  oivigabW  from  time  immemorial,  tlie  public  using 
W  one  of  the  banks  for  a  towing  path^  the  other  has 
owi  LtftcTully  occupied  by  the  c^ner  of  the  adjoining 
'*H  md  io  an  exclusive  right  has  been  established  to 
^Kf  ptft  s«i  occupied.  But  the  barrenness  of  the  greatest 
part  of  tile  fea  shore  has  prevented  it  from  becoming 
tl»ctt3h)^t  of  exclusive  projiertyr  It  is  useful  only  as  a 
t*fflidmand  an  approach  to  the  sea;  and  therefore. 
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ever  has  been,  and  ever  should  continue  common  to  al 
who  have  occasion  to  resort  to  the  sea.  Thus,  the  cas< 
of  Bail  V.  Herbert  is  distinguished  from  the  present,  anc 
it  must  be  recollected,  tliat,  iii  that  case,  Lord  Katyor 
baid,  "  Some  of  the  passages  in  Lord  Hale  which  seen: 
to  favour  the  common  law  right,  are  rather  applicable 
to  banks  of  the  sea,  and  to  ports ;  and  it  is  part  of  thi 
king's  prerogative  to  create  ports,  which  was  lately 
exercised  at  Liverpool^  In  Brolce^s  Abridgement^  tit 
Customs^  pi.  16.,  all  the  Judges  agreed,  "  that  fishermen 
may  justify  going  on  the  |^nd  adjoining  the  sea,  to  fish 
in  the  sea;  for  this  is  for  the  good  of  the  commonwealth, 
affording  sustenance  to  many  persons,  and  is  the  x;om- 
mon  law."  If  the  right  of  fishing  is  only  a  part  of  that 
more  general  right  for  which  I  am  contending,  as  ap- 
pears from  the  passage  in  Bracton^  and  will  appear 
from  Lord  Hale^  then  this  is  a  decision  in  support  of 
tlie  general  right. 

ITie  reason  on  which  my  judgment  is  grounded  is 
public  advantage.  The  right  of  bathing  in  the  sea, 
f  which  is  essential  to  the  health  of  so  many  persons,  is  as 
beneficial  to  the  public  as  that  of  fishing,  and  must  have 
been  as  well  secured  to  the  subjects  of  this  country  by 
the  common  law.  That  the  right  of  using  the  shore 
for  the  purpose  of  fishing  does  not  depend  on  any 
particular  law  applicable  to  fishing  only,  but  is  part  of 
the  more  general  right  of  the  subjects  to  the  sea  and  its 
shores,  is  proved  by  Lord  Hale^  putting  the  practice  of 
fishing  as  evidence  of  the  general  right.  In  part  J. 
cap.  8.  de  juremarts^  p.  11.,  he  says,  "  The  king's 
right  of  propriety,  or  ownership,  in  the  sea,  and  soil 
thereof,  is  evidenced  principally  in  these  things  that 
follow;   first,  the  right  of  fishing  in  the  sea,   and  thd 
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CTfcks  and   arms    ihereof,    is  originally  lodged    in  the 

crown/'     This    makes   the  judgment   in  Broke    hear 

dirtcUy  on  the  point  in  dispute.     Lord  Uaie^   in  bis 

trtsiiie  Ik  Poriilms  Maris  (cap.  6.  p-  730s  says,  **  Be- 

btt  mny  p©rt  h  legally  settled,  although  the  propriety  of 

she  soil  or  a  creek  or  harbour  may  belong  to  a  subject 

or  priTtt€  person »  yet  the  king  hath  his  jut  regium  in 

that  creek  or  harbour ;   and  (here  is  also  a  common  T 

Gberty  for  sny  lo  come  thither  with  boats  and  vessels,  as.    r 

apinft  all  but  the  king.    Audi  upon  thiii  account,  though 

4m  Qity  haTt  tlie  propriety  of  a  creek  or  harbour,  or 

nsvig^Ue  Tii^er,    yet  the  king  may  grant  there    the 

\ibefij  of  1  pgrt  to  /?, ;  and  so  the  interest  of  propriety 

Mid  llie  iQiere^t  of  franchise  several  and  divided*     And 

in  tliij  no  injury  is  at  all  done  to  A.  /  for  he  halh  h  hat 

he  had  before,  vie,  the  interest  of  the  soil,  and  coose^ 

luenily  tlxe  improvement  of  the  shore,  and  the  liberty 

(rf  fishing ;  and  as  the  creek  was  free  for  any  to  pass  in 

i^  ^ami  all  but  the  king,  [for  it  wa^  pnblici  jurts,  aa 

to  iliat  matter,  before),  so  now  the  king  takes  off  that 

^^Btiaiit,  ^nd  by  his  licence  anc!  chiirtcr  nmkes  it  free 

for  ill  to  come  and  unload/'     Here,  we  have  the  dis- 

tmei  iu[bority  of  Lord  Hale^  that  although  a  man  has 

^  •oil  atider  an  arm  of  the  sea,  and  the  soil  of  the 

AoTr,  yet  the  public  have  not  only  a  right  to  navigate 

m  tbe  watery   but  to  milaad  on  the  shore;  and  that 

titt  right  can  only  be  restrained  by  ihe  king's  preroga- 

live.    If  ihey  have  a  right  to  unload,  they  must  have 

tin;  right  lo  come  over   the  bhore;    Ibr   the  right  lo 

^Qftd  would  otherwise  be  useless.     The  right  on  the 

wore  U  declared  by  this  passage  to  be  as  common  to  the 

p^iic  ai  tiie  right  on  the  water  ;  tliat  the  water  is  open 

^  lie  public  for   all  lawful  purposai  is  not  deuied. 

What 
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Y^ftt  ]^w^  theq^  h^  narrowed  the  right  of  the  put 
on  the  shore?  Lord  flale  t)ien  adds,  "  ]^ut  if -^f.  hi 
the  ripa  or  bank  of  the  por(,  the  king  may  not  gram 
liberty  to  unlade  on  t)iat  bank  or  ripa  without  his  co 
sent,  unless  custom  h^th  ipado  the  liberty  thereof  free 
all,  as  in  many  places  it  is ;  for  that  would  be  a  pre| 
dice  to  the  private  interest  of  A.^  which  may  not  1 
taken  from  him  without  such  consent.  And,  therefor 
in  the  creation  of  a  new  port,  either  by  proclamation  c 
charter,  it  hath  been  the  course  to  secure  the  interest  i 
the  shore  beforehand,  for  the  building  of  wharfs  an 
keys,  for  the  application  of  the  merchandize,  and  fc 
the  building  of  houses  of  receipt"  Lord  Hale  make 
the  distinction  between  the  shore  of  the  sea  and  th< 
banks  of  a  river,  which  Lord  Kenyon  points  at  in  Bal 
V.  Herbert ;  the  former  is  free  for  all  to  come  anc 
unload,  but  the  king  cannot  grant  a  liberty  to  unload  in 
the  latter,  without  the  consent  of  the  owner.  I  agaiD 
repeat,  that  the  shore  is  not  free  to  pnload  from  anji 
particular  law  giving  this  freedom,  but  from  the  general 
ri^ht  of  passage  over  it,  which  the  usage  of  the  whole 
coast  3hews  to  have  been  reserved  for  the  benefit  of  the 
public  out  of  the  grant  of  the  soil  by  the  crown.  This 
is  further  proved  to  be  the  meaning  of  Lord  Hale  by 
the  concluding  words  of  this  passage,  in  \Yhich  he  says 
it  was  usual  Ity  secure  the  interest  of  the  shore,  not  for  a 
way  to  the  sea,  but  for  the  building  wharfs^  quays,  and 
honses  for  the  t*eceptibn  of  goods.  The  rjght  of  way 
tlie  public  had,  but  ftii  nght  ctf  building  vi^ds  tb  be 
purchased;     The  ckses  of ' ytnifig  v. '""'     '  ''  "  (4),  and 

.  The  Qjieen  'v.  Thb  InhaWtinls  qfCIt^rtfi{b\  are  prp- 

.,.:-..„..    :  ^..^...IJ.     ■.-   y-:    ..  *J  .;:,.::    "- '   \:^:-^:  .: 
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perlj  over-niled  by  tbat  pf  Bail  v.  Herbert;  and  I  do        (Si J, 
ugt  rfJy  on  tbote  cases, 

Mj  opmion  k  foundeil  on  these  grouad;^,     The  s^iore 
(^  die  tea  u  admitteil  to  have  been  at  one  tfipe  the  prc^ 
pcrtj  of  tlie  king.      From  the  general  nature  of  tbii 
property^   it  could  never  be  u&cd   for  exclusive  occu- 
]»iioR,    It  was  liolden  by  tb^  king,  like  the  sea  arid  I 
the  htgliwuj%  for  all  his  subjects.     The  soil  could  oqly 
be  Lniixsrerred^  subject  to  this  public  trust ;  and  general 
mage  bheirs  that  the  public  right  has  been  excepted  o^t 
d  tbe  grant  of  the  sotL     Our  law  books  furnish  us  with 
link  for  our  guidance  on  this  subject;  what  is  to  be 
buful  septus  to  favour  tlie  common  law  right  of  way* 
But  milcsi  1  felt  my^Belf  bound  by  an  authority  as  strong 
Mc!  clemr  as  an  act  of  parliament^    I  would  hold  on 
prinripja  of  public  policy,  I  miglit  say  public  necesiity, , 
that  tbe  interruption  of  free  access  to  the  sea  ha  public  ? 
oui&aace.     In  ilie  first  ages  of  all  countries,   not  only 
the  fcsL  and  its  shoresi   but  all  perennial  rivers,  were 
t«:(t  open  to  public  use.     In  all  countries,  it  has  been 
iBittet  of  just  complaint^    that   individuals    have  eti> 
ooidMiIou  the  rights  of  ilie  people.     In  England,  our 
nwBitofi  put  the  public  rights  in  rivers  under  the  safe- 
guard of  magna  charta.      The  principle  of  exclusive 
ipprt>priatio0    must    not    be    carried    beyond    tilings 
tipibte  of  improvement  by  the  industry  of  main     If  it 
be  eslfudcd  so  far  as  to  touch  the  riglit  of  walking  over 
tbeie  barren  «ands,  it  will  take  from  the  people  what  iB 
ttietitial  to  their  ^yelfare^  whilst  it  will  give  to  individuals 
Qolv  the  hateful  privilege  of  vexing  iheir  neighbours*    |t 
W  been  Kaid|  tliat  lords  of  manors  stiotdd  have  a  rigtit 
topreirtnt  bathing,  that  they  might  hinder  persons  Irom 
it  in  places  of  public  rssott*  ^  Magistrates  are 
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armed  with  authority  to  bring  to  puniihment  such  s 
bathe  indecently.  I  would  rather  rely  on  disintercste 
and  responsible  magistrates,  than  on  an  interested  am 
irrespondble  lord  of  a  manor.  A  lord  of  a  mano 
might  remove  bathers  from  a  part  within  view  of  hi 
own  house,  but  would  he  be  eqilally  active  to  protect  hi 
neighbours  (rotn  offence  ?  If  he  is  not,  I  know  no  modi 
of  forcing  him  to  execute  the  power  he  derives  from  hu 
property.  For  these  reasons,  I  am  of  opinion  that  thi 
defendant  is  entitled  to  the  judgment  of  the  Court. 


HoLROYD  J.  The  question  put  in  this  case  for  our  opi- 
nion, is  the  general  question,  whether  there  is  a  common- 
'  law  right  for  all  the  king's  subjects  to  bathe  in  the  sea, 
and  to  pass  over  the  sea-shore  for  that  purpose,  on  foot 
and^  with  horses  and  carriages.  But,  coupled  with  the  facts 
stated  in  the  case,  the  question  really  is,  whether  there 
is  a  common-law  right  in  all  the  king's  subjects  to  do  so 
in  the  locus  in  quo,  though  the  soil  of  the  seanshore, 
and  an  exclusive  right  of  fishing  there  in  a  particular 
manner  (namely,  with  stake  iiets),  are  private  property 
belonging  to  a  subject,  and  though  the  same  h^e  been 
a  special  peculiar  property  from  time  immemorial.    The 
plaintiff  being  stated  to  be  the  owner  of  the  soil  of  the 
shore^  and  to  have  the  exclusive  right  of  fishing  there- 
on,  with  stake  nets,  as  lord  of  the  manor,  the  soil,  as 
parcel  of  or  belonging  to  the  manor,  must,  according 
toi  BL  Com.  92.,  have  been  so  from  before  the  time  of 
passing  the  statute,  Qida  Emptores  Terrarum,  tempore 
Edw.  l.f  since  which  time  no  manor  can  have  been 
created ;  and  the  plaintiff  being  stated  to  have  the  ex- 
clusive right  of  fishing,  as  lord  of  the  manor,  this  can 
only  be  as  iippendant  or  a{^urtenant  to  the  maaor.    It 
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itfi  tbff^gfore^  be  hj  prescription^  an 4  consequently 
«re  Itts  been  im  exclusive  right  of  fighbig  there  from 
Dt  intmcEnonitL  The  question,  too,  is,  as  to  the 
ABe  right  to  the  exteot  above  stated,  indepeadently 
twmgc  aiid  custom.  Tht'  right  h  claimed  on  the  plead- 
^  is  fotuided  not  od  tisage  or  custom,  but  upon 
te  BQfipoied  general  law  only ;  and  the  usagei  as  stated 
t  die  special  ease,  is  found  to  have  been  tor  the  publie 
a  cn»s  the  sea-shore  on  foot  only,  for  the  purpose  of 
lathia^  no  bathing  machines  having  ever  been  ufted  in 
Srwrf  Crmlf^  where  Uie  locus  in  quo  is  situate^  before 
he  aubtidiment  of  the  present  hotel.  My  opinion, 
hcTffote^  on  tlu»  case,  will  not  affect  any  right  that  has 
been  or  can  t*e  gain^^  by  prescription  or  custom,  either 
[jy  miiriduali  or  by  either  the  permanent  or  teuporary 
^kbituiia^  of  any  vill,  parish,  or  district. 

He  claim  upon  the  pleading,  respecting  the  public 

In^twij  along  the  shore,  and  the  verdict,  and    facts 

bund  b  the  special  case  respecting  the  mrne^  make  no 

iIMcmcf^  but  leave  the  question,  with  respect  to  the 

nghl  itf  bftthing^  and  the  right  incident  thereto  (if  any) 

iftmrng  over  the  &ea-shore  for  that  purpo§e,  on  foot 

u^  w^ilh  horses  and  carriages,  the  same  as  if  no  such 

'^Mn  of  B  general  public  highway  existed,  or  was  put 

t»wn  the  record,  as  the  jury  have  Ibund  a  verdict  for 

'     iT  upon  the  new  assignment,  thai  the  trca- 

>i  1 1  plained  of  were  committed  in  the  tocua  in 

J  CftlaT  occasions,  and  for  other  purposes  th&D 

»  •  fj^neral  public  highway  and  out  of  the  highway 
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i-i  contended  in  argumetit  iit  the  bar»  tliat^  by  the 

;s  Tiv.   .vf  F'^'Jund^  all  tlie  king's  subjects  had  a 

hoji  udiy  tt>  traverse  the  ocean  itself  in  every  di- 

i-TV,  U  rection^ 
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r^tion^  as  weU  for  commerce,  trade,  and  intercoi:! 
as  fpr  ev^ry  other  Jawfyl  purpose ;  but,  also,  that  t 
had  a  general  public  right  of  way  over  the  sea-shor 
and  from  the  s^a,  and  that  they  had  ij?,  as  well  dui 
the  recess  as  during  the  flux  of  the  tide,  for  all  la^ 
purposes ;  and  that  the  king  could  not  grant  the  sli 
so  as  to  supersede  or  to  deprive  the  publiq  of  the  ey 
cise  of  that  right. over  the  sea-shore.  And  it  was  i 
ther  contended,  that  even  if  the  public  right  was  no! 
extensive  yet  that,  at  all  events,  the  king's  subjects  1 
a  right  of  bathing  on  the  sea-shore,  so  that  it  be  ex 
cised  in  sqch  a  way  as  is  conformable  to  decency ;  s 
that  tliey  had  also,  as  incident  thereto,  a  right  to  p 
over  the  sea-shore,  not  merely  on  foot,  but  with  hor 
and  carriages ;  that  is  to  say,  with  bathing-machines 
that  purpose,  whether  the  sea-shore  belonged  to  1 
king  as  public  property,  or  to  any  individual  as  bei 
now  or  even  iramemorially  private  property ;  and  tl 
such  public  right  could  not  be  superseded  by  the  kini 
grant  of  the  sea-shore  as  private  property.  And  t 
earliest  authority  cited  for  this  purpose  was  from  Bri 
iofhf  D^io  copied  it  from  the  civil  law.  But  whatei 
may  be  found  to  be  the  civil  law  upon  this  subject,  ai 
whatever  may  have  been  stated  by  some  6f  our  h 
writers  from  the  civil  law,  or  may  be  found  to  ha 
dropped  as  dicta  from  some  of  our  judges;  yet  it  a 
pears,  I  think,  that  the  civil  law,  as  applicable  to  tl 
subject,  difiers  from  the  common  law  of  England  ;  th 
its  principles  have  not  only  not  been  adopted  into  tl 
common  law,  but  are  at  variance  with  it,  and  are  ther 
fore  no  guide  to  us ;  that  the  public  right,  to  the  exte 
claimed  in  this  case,  is  not  only  not  found  to  be  est 
|jl|sh.ed  bjr  our  If^w^  bl^t  that  th^  ^^t^blished  principl 
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n-  Uw  are  inconsistent  with  it.  The  question  js 
npuid  to  the  shore ;  that  is  to  say,  the  lend  between 
#  and  the  low  water-mark,  and,  according  fo 
Hal^B  definition  of  the  sea-shore,  between  those 
tit  ordinary  tides,  that  is  to  say,  between  the  or- 
f  flmc  and  reflux  of  the  sea. 

Bra^tm,  /.  I.   c.  12.  s.  6.,   it  i»  thus  laid  down: 
jlicaTerosunt  omnia  flumina  et  portus,  ideoque  jtis 
-rfj  omnibus  commune  est  in  portu  et  in  fluminibus. 
uni  etiam  usus  pnWicus  est  jure  gentium,  sicut 
fluminis.     Itaque  naves  ad  eos  apphcare,  funes 
bo*  ibi  natis  rchgarei  onus  ahquod  in  iis  rcponere, 
tihenim  es^  sicut  per  ipsum  flavium  navigare ; 
wpriete^  earum,   illorum    est,    quorum   prwdiis 
at  H  eadem  de  causa  arbores  in   eisdem  nata; 
Ml  aint.     Sed  h«c  intelligenda  sunt,  de  flumi- 
Jerennibus;    quia    teraporalia   possunt  esse  pri- 
This  paisage  is  quite  general,  and  is  not  con- 
tide  or  navigable  rims.     The  doctrine  as  to 
ks  of  rivers,  is  contrary  to  the  case  of  Ball  v. 
(b)  respecting  the  right  of  towJng  paths,  where 
•nyon^y^  «That  there  is  such  a  custom  on 
the  navigable  rivers,  no  person  doubu,  but  still 
t  was    founded  solely  on  the  custom."     And 
Court  determmed  against  the  general  common 
t  claimed.      It  is,   indeed,  supported   by  the 

Lord  HoU,  in  Young  v. (J),  and  i?«  v. 

(r),  in  the  former  of  which  cases  be  niled,  "  that 
0,  of  common  right,  may  justify  the  going  of 
Its  or  his  horses  upon  the  banks  of  navigable 
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^^1,        in  the  arms,  or  creeks,  or  havens  thereof,  the  same 

^"   "*        holds  which  is  before  observed,  touching  acquests 

alaijtsi        the  reliction  or  recess  of  the  sea,  or  such  arms,  or  cr 

ArrcRA        thereof.     Of  common  right  and  prima  facie,  it  is  t 

they  belong  to  the  crown;  but  where  the  interes 

such  districtus  maris,  or  arm  of  the  sea,   or  creek, 

haven,  doth.  In  point  of  propriety,  belong  to  a  sub] 

either  by  charter  or  prescription,  the  islands  that  h 

pen  within  the  precincts  of  such  private  propriety  c 

subject,  will  belong  to  the  subject,  according  to  the  lie 

and  extents  of  such  propriety.^ 

J3y  the  common  law,  all  the  king's  subjects  have 
general  a  right  of  passage  over  the  sea  with  their  shi 
boats,  and  other  vessels,  for  the  purposes  of  navigati( 
commerce,  trade^  and  intercourse,  and  also  in  navigal 
rivers ;  and  they  have  also,  prima  facie^  a  common 
fishery  there ;  but  they  may  be  excluded  from  the  lat 
/  right,  though  not  now  by  charter,  at  least  by  iauneii 
rial  custom  or  prescription.  These  rights  are  notic 
by  Lord  Hale;  but  whatever  further  rights,  if  any,  th 
may  have  in  the  sea,  or  in  navigable  rivers,  it  is  a  ve 
different  question  whether  they  have^  or  how  fiur  th 
have^  independently  of  necessity  or  usage,  public  rigt 
iipon  the  shore^  (that  is  to  say,  between  the  hi^ 
and  low  water-mark),  when  it  is  not  sea,  or  coven 
with  water,  and  especially  when  it  has  from  time  in 
memorial  been,  or  has  since  become  private  propert 
For  the  purpose  of  the  king*^  subjects  getting  upc 
the  8ea»  and  upon  the  navigable  rivers,  to  exercii 
their  unquestionable  rights  of  commerce,  inlercoursi 
and  fishing,  there  are  not  only  the  ports  of  the  king 
dom,  established  from  time  to  time  by  the  kingVpre 
rogative,  and  called  by  Lord  Hate  the  Osda  tlegni 


t 


m  filf  SumUii  TUk  6t  GEORCjE  IV. 


im 


It  &i«o  public  places  for  embArklrtg  and  latidliig  fhem- 
vcf  and  their  goods.  It  wns  not  by  tile  fdmnitin  Uw, 
I  i*  it  by  statute,  la^  ful  to  come  with  of  lam!  or  ahip 
MAiraable  goods  hi  creeks  or  bavfens,  or  other  plates  otit 
the  ports,  unless  in  cases  of  danger  or  necessity,  hot 
torlaud  other  goods  not  customable,  where  the  fehori 
the  land  adjomltig  is  private  property,  tintess  updtt 
e  person^s  own  soU^  or  with  the  ledte  of  tlic  owtter 
i«rtfoli  iibo,  Lord  Mak  says,  may,  in  such  ca^d,  take 
metidi  for  the  trespa&s  in  unloading  upon  his  groudd, 
bughhe  may  iiot  take  it  as  a  certain  common  t0i\i 
cc&uae,  for  so  doing,  it  appears  in  Lord  llatft 
Veali^  De  Portibus  Maris,  p,  5 1  *,  that  one  Morgdfl 
m  fined  i(K»  marks.  No  such  amends  could  be 
dreoi  if  there  was  a  public  fight  of  commg  there  tot 
^  purpose  in  particular,  or  for  purposes  in  general, 
D 1  mie  of  necessity  {as  Lord  Hak,  In  his  Treatise  D^ 
*anilms  Maris,  p*  53,^  says)  either  of  stress  df  wefi- 
Iwrr,  iisatdt,  or  pirates,  or  want  of  provisions,  any 
Up  nugJrt  put  into  arty  creek  or  haven.  And  he 
k«i  fortia-  says,  "  In  case  of  necessity,  and  for  the 
upjiij  of  fisUerraen,  all  places  were  to  that  purpose 
ad  end  ports  :**  that  is,  for  the  purpose  of  finding  prd- 
^ixm  for  ships  and  mariners*  This  is  not  consistent 
^tlitg^eral  right  contended  for,  as  being  in  the 
Mc^  of  coming  on  the  shore  for  thdr  purposes  in 
Wil  11  ami  when  they  please.  It  is  said,  indeed, 
»  Piid.  Barre^  93*,  which  cites  8  Ed.  4.  IB,,  **  Nota 
^  flan^  (tf),  Tliat  the  fishers  who  fish  in  tine  sea  may 
•ttify  tkeir  going  upon  the  land  adjoining  to  the  sea, 
fuch  fishery  is  for  the  common  wealth,  and  for 
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the  sustenance  of  all  the  kingdom ;  wherefore  this  is  1 
common  kw,  which  was  granted,  &c.''  But  in  B 
Abr.9  Customs,  46.,  the  same  case  is  more  fully  atat 
where  the  doctrine  appears  to  have  been  laid  down 
a  question  which  arose  upon  a  custom.  That  was  tresp 
for  digging  land ;  and  the  defendant  pleaded,  that 
was  four  acres  acQoining  to  the  sea,  and  that  all  the  m 
of  Kentj  from  time  immemorial,  have  used,  when  tb 
have  fished  in  the  sea,  to  dig  in  the  land  adjoining  a 
pitch  stakes  for  hanging  their  nets  to  dr}^  Nele.  (o)  I 
ought  to  shew  what  men.  Ckoke  {b)  and  Ldttletoriy  ( 
This  is  not  the  custom^  for  it  is  against  common  rig 
and  reason.  Danby.  {d)  Fishers  may  justify  going  up( 
the  land  to  fish,  for  this  is  commonwealth,  and  for  t\ 
sustenance  of  man,  and  is  the  common  law,  which  wi 
granted.  Fairfax,  {e)  "  Digging  is  destruction  of  tl 
inheritance,  therefore  it  is  not  a  custom,  &c.''  But  th 
appears  more  fully  still  by  recurring  to  the  Year^boc 
itself,  and  Lord  Haley  De  Portibus  Maris,  86.,  trea 
it  as  arising  upon  a  custom ;  for  he  there  says,  ^^  Loo 
at  the  book  of  8  jEA  4.  1 8.  for  the  Custom  of  Kentj  fc 
fishermen  to  dry  their  nets  upon  the  land,  though  it  b 
the  soil  of  private  men."  The  case,  as  stated  in  th 
Year-books,  SEd.^.  18,  19.,  after  stating  the  plead 
ings  as  in  Broke^  proceeds  as  follows :  NeU.  He  hatJ 
said  that  the  men  have  used,  &c^  and  this  is  not  a  goo4 
prescription,  being,  be  ought  to  shew  who,  &c.  Choke 
This  custom  cannot  be  goodj  for^  it  is  against  com 
mon  right  to  prescribe  to  dig  in  my  land ;  but  tberi 
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totWcustoQis,  which  are  used  throughout  the  whole 
odf  md  such  customs  are  lawful ;  bs  of  innkeepers, 
c  Mid  also  a  neighbour  negligently  keeping  his  fire^ 
c^  and  such  customs  are  good,  &c.      Liiiieion*     A 
iD^tood  which  runs  through  the  whole  knd  is  the  com- 
Doa  kWf  is  the  cases  that  you  have  put  are^  StLc ;  and« 
if,  such  custom^  which  may  stand  with  reasou»  shall 
»  mfkttd,  m  io  the  case  where  the  younger  son  ought 
&  inbefit ;  for  there  is  a  reason  for  this,  &e.     But  this 
CQ^m  is  against  reason;  for  if  he  may  dig  ia  one  place, 
W  [oai  dig  ill  another  place ;  and  so,  if  a  man  hath  a 
J3ieiiiow  dtjoining  the  sea,  they  may^  by  such  custom, 
mtroj  ill  the  meadow^  which   would  not  be  reason- 
ihfc.    Dasi^,  Those  who  are  fishers  in  the  sea  may 
justifir  thm  going  on  the  laud  adjoining  to  the  sea ;  for 
wc^i  SAm  is  for  the  commonweaJth,  and  for  the  sus- 
l^awoeegifall  the  realm,  &c. ;  wherefore  thi&  is  common 
«»t  fjQod  fuit  concesBum.     (This,  it  may  be  observed, 
**  W  ss  it  extends  to  the  land  above  high  water-mark, 
licmtruT  to  Ball  v.  Hefbertf  unless  where  it  is  founded 
^  OMm,    Such  a  custom  may  be  guud  where  a  right 
^%ii  not  claimed,  or  the  doing  so  may  be  justified 
50^  such  circumstances  as   I  shall  afterwards  state 
™o  Lard  Hi^)*     Choke.    If  I  have  land  adjoining  to 
^  sea,  to  that  the  sea  ebbs  and  flows  on. my  land,  when 
^t  Boff^  rrery  one  may  fish  in  the  water  which  has 
fc*d  on  my  land,  ibr  then  it  is  parcel  of  the  sea,  and 
^  tile  lea  every  one  may  fish  of  common  right,  &Ci ; 
■ft4  Sr^  when  the  sea   is  ebbed,  then  in  this  land, 
•aidiwas  flowed  before,  perad venture  he  may  justify  his 
^Vgltigi  &€.  \  for  til  is  land  is  of  no  great  profit  to  me, 
^   It,  therefore^  clearly  appears  that  this  cai^  prc^ 
^^^A  entirely  upon  a  particular    castom,   and  the 
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to  that  extent'it  must  be  established,  in  order  to  ei 
the  defendant  to  the  judgment  of  the  Court, 
then,  I  ask,  where  is  such  a  right  of  bathing  on  th< 
shore,  where  it  has  become  private  property,  and 
immemorially  have  been  so,  and  of  a  carriage  wa; 
that  purpose  as  incident  thereto,  when  sought  for,  I 
found  as  existing  at  the  common  law,  independent 
usage  and  custom ;  a  right  too  which  is  here  claimed 
yond  the  extent  of  the  usage  actually  found  in  the  o 
Where  the  soil  remains  the  lung's,  and  where  no  i 
chief  or  injury  is  likely  to  arise  from  the  enjo3rmeD 
exercise  of  such  a  public  right,  it  is  not  to  be  suppc 
that  an  unnecessary  and  injurious  restraint  upon 
subjects  would,  in  that  respect,  be  enforced  by  the  ki 
the  parens  patriae.  Where  there  is,  and  has  hith4 
been,  a  necessity,  or  even  urgency,  for  such  a  right 
must,  or  most  probably  will  have,  usage  and  custom 
the  place  to  support,  regulate,  limit,  and  modify  it ;  i 
whenever  there  has  been  a  necessity  for  it,  there,  as 
as  such  necessity  has  existed,  some  usage  must  hi 
prevailed. 

'In  Ball  V.  Herb€rty{a)  Lord  Kenyan^  in  speaki 
of  common  law  rights,  says,  ^^  Common  law  rigl 
are  either  to  be  found  in  the  opinions  of  lawy< 
delivered  as  axioms,  or  to  be  collected  from  the  univer 
and  immemorial  usage  throughout  the  country."  A 
Ashurst  J.  says,  ^*  It  seems  extraordinary  (if  there  be  a) 
such  right)  that  it  is  not  defined  with  greater  certain 
in  any  of  our  law  books ;  for  it  is  a  right  that  in 
nature  inust,  if  it  existed,  be  subject  to  some  restrictior 
as,  that  it  should  be  exercised  only  on  one,  aitd  that  tl 
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of  the  river;  for  it  would,  in  many  1821. 
r  oppressive  right,  if  it  could  be 
i/'  And  Btdler  J.  says,  "  This  being  asomu 
i  law  right,  it  can  only  be  proved  to 
Qeans  mentioned  by  my  Lord,  as  to 
igfaout  the  kingdom,  of  which  the 
take  notice :  That  clearly  does  not 
estion  is,  whether  in  our  books,  or  ^ 

right   is  established  for  which  the 
The  case  in  Lord  Raymond  is  a 
iccurate  note.      Another  authority 
Br  acton  J  and  quoted  by  CaUis:  that  \ 

lave  been  taken  from  Justinian^  and 
civil  law ;  and  whether  or  not  that 
J  the  common  law,  is  to  be  seen  by 
[>ks,  and  there  it  is  not  to  be  found." 
to  the  extent  to  which  it  is  necessary  | 

s  part  of  the  defendant,  is  not,  there- 

0  me,  supported  either  by  necessity,  j 
the  realm,  which  forms  the  common 

isage  in  the  particular  place  ;  nor  is 
r  law  books ;  nor,  if  it  were,  would 
9  such  a  common  law  right  as  might 
at  least,  be  otherwise  appropriated, 
mon  law   rights  are  frequently  so  i 

1  know  to  be  the  fact ;  and  that  this 
iblished,  by  prescription  at  least,  will 
ity.     The  public  common  law  rights,   ^ 

the  sea,  &c.  independently  of  usage,    -  I 

water,  not  upon  the  land,  of  passage 
3  sea,  and  on  the  sea  shore,   when  ' 
r;  and  though,  as  incident  thereto,  . 
?e  the  means  of  getting  to  and  upon 

the 
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the  water  for  those  purposes,  yet  it  will  appear  thaj 

by  i^nd  frpiq  such  places  only  as  necessity  or  i 

have  appfopriated  to  tho^  purposes,  and  not  a  gei 

right  of  lacking,  unlading,  landing,  or  embarking  im 

t(iey  plfi^e  upon  the  sea  shore,  or  the  land  adjoi 

thereto,  except  in  case  pf  peril  or  necessity.    In  Cari 

Murcotff  4  Burr.  2162.,    Yates),  (speaking  of  ft 

scrip^ion  for  a  several  fishery^  claimed  in  a  Davig 

river),  says,,  "  Su^h  i^  right  may  be  proved.  Bv  the 

of  Englanclt    what    is    otherwise    common    maji 

prescription,  be  appropriately.     Grotius  owns  that  n: 

gable  rivefs  pf^ay  be  appropriate.     The  case  of  ! 

Royal  Salmon  Fishery  in  the  River  Banner  in  Sir  Ji 

Davis^  Reports^   is  agreeable  to  this;  an4  it  is  a  vi 

good  cascp" 

Many  passages  in  Lord  Hal^s  Treatises  are  incc 
sistent  with  the  existence  of  such  a  general  right 
bathing,  and  of  ^  passage  oyer  the  shore  with  carriag 
at  common  law,  as  is  here  claimed,  and  shew  that  wb 
ever  the  general  public  rights  are,  that  they  are  on 
such  as  are  upon  and  in  the  water,  and  not  upon  tl 
dry  land,  unless  in  places  sanctioned  by  usage,  wheth 
they  be  parts  of  the  shore  or  not ;  at  least,  that  th 
exist  not  upon  the  land,  when  not  covered  with  watc 
where  it  has  become  private  property,  and,  more  esp 
cially,  where  it  has  immemorially  been  private  or  speci 
property.  I  shall  state  a  few  of  those  passages, 
appears  from  Lord  Hale^  that  the  king  may  license  tli 
erecting  of  quays,  or  other  buildings,  on  the  sea  coast 
even  below  the  low-water  mark,  where  they  are  not  i 
fact  annoyances  or  nuisances,  Hale^  De  Portibtis  Mari, 
85.;  so  wears,  Jfofe,  22.,  De  Jure  Maris.  As  to  th 
mf^king  of  ports,  and  the  three-fold  right  therein,  espe 
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idividual  subject,  by  charter  or  pre-  ,      1  b21. 

md  previoubly  in  a  creek  or  haven,      _ 

*^  "^  ^  Blumdeli. 

ing  to  his  own  goods,  where  he  is        agahut 
iL  72,  73.     As  to  the  owtier's  right 
» i(  is  laid  down  that  the  king  caniiot 
r  unlade  on  the  ripa  or  bank,  without 

there  canf  lot  therefore  be  any  cpm- 
e  or  un}ade  on  the  quay  or  shore, 
the  port,  HalCf  51.  76,     Evjdenc^ 
ircel  of  a  manor,  &c.  disproves  the 
he  king's  subjects  on  the  shore,  at 
e  it  is  not  covered  with  water.     So, 
t  of  royal  fish  and  wreck,  it  is  a  gre^t 
[le  shore  is  part  of  the  m^nor, .or 
ot  have  them,  Hale^  26,  27.     Now, 
e  case^  if  the  king's  subjects  h^d  a 
o  come  when  they  pleaded  upon  the 
iges  from  Lord  Hale  appear  to  m^ 
with  the    general   right  contended 
►f  custom,  for  all  the  king's^  subjects 
jn  they  please  upon  the  shore,  par- 
is  been  either  from  time  immemoriaI| 
e  become  private  or  special  property, 
5  not  covered  with  the  tide  or  water. 

and  establishes  the  publiq  right  of 
ling  upon  and  in  the  water,  and  the 
le  ports,  and  of  lading  and  unlading, 
rking  therein,  either  at  the  public 
r  by  usage  established  for  those  pur- 
isent,  upon  the  land,  either  of  the 
lals,  but  no  further.  This  right  of 
carriage  way,  as  incident  thereto,  is 

no 


hLM.. 


so* 

1821. 


CASES  iM  MICHAELMAS  TERM 

iiii'%iAlbre'fi€%i|ied  r  «^  if  doe^  not^  1  think,  exist  by  1 
dbffufibii  NlW'ii^dii  tlie  Ioeu9  inqtio,  the  pnvmte  propei 
ufttii  ipliiMMli^  ^ifiMiplHn-fed  m  it  i^  by  6sa^  and  castb 
Pl»,^MfeftHW^  of^ptnlon,  ih  t!ri«  dtefe,  that  tKfe  plai 

^l®*ft%^J.^"T^e'questKm"  iri"^  tills' case  is,  Wfieth 
ihetfi  18^  a  wnfmon  law  rigtit  Ibr^  altthe^ ting's  sabjec 
to'battfeiapotfthe  sea-shore,  aiid'td  pass  over ''it  for  tli 
purpose,  icipbhTobt,  and  wifli  horses 'aiid  carriage 
nbfwitliitatlding'fhe  part  on  which  the  right  i6  claime 
i^  lis  to  its  sciil,'visstecl  In  a  particular  individual,  ar 
aithSugh  that^fnSividual*  has  an  exclusive  right  of  fesl 
irig  in  that  place  with  stake  nets,  and  of  driving  the 
stakes  into  the  soili  that  they 'may  support  the  nd 
And  I  am  of  opinion,  that  there  is  no  sucfi  coramc 
law  right.  By  the  sea-shore,  I  understand  the  spai 
between  the  ordinary  high  and  low  water  mark^  and  i\ 
property  in  this  is,  prima  facie,  in  the  king.  It  maj 
indeed,  by  grant  or  prescription  belong  to  a  sabjec 
but  until  the  contrary  is  she^'n,  the  presumption  is,  tbi 
it  belongs  to  the  king.  Many  of  the  king's  rv-^^ 
are, 'to  a  certain  extent,  for  the  benefit  of  his  .suijj 
an<J  that  is  the  case  as  to  the  sea,  m  which  all  li 
Bubjects  have  the  right  of  navigation,  and  of  fiiihiii^ 
and  it  is  so  in  highways,  along  which  all  his  subject 
have  t!ie  right  of  passisage,  and  the  king  can  make  n^ 
modern  grants  in  derogtitiun  uf  thoiie  rights,  I  have  men 
tioned  tlie  ngrits  of  navigatinn  and  of  fishing,  bccau- 
J  (.Mil  liiiiJ  n«'  1|-:k:l'  i?r-:iii'li  ■*  right  ;is  Uuil  now  rlaiiTK-( 
rtTUirn i /.'-'( 1  ni  any  <>! 


Ir    ■>   tskiteriitl    \o  di> 
ds  3X  riptions    of  right 

,     whici 


WD  Y£AB  w  0£OROE  IV. 


aos 


iMive  a  right  of  aavigaliaBy 
benefit  of  an  die  Vrngiam;  end  • 

of  mdiTiduli;  but  il  doetnet  theace 
peelw  dw  riglitofbiillMg.  The 
lott  of  the  ealjecl's  nglit  is  to  be 
M%  firomdieneHNr 
tJOTnghonr  die  kiogdoa  lieie 
iel  becB  Qsedi  end  fren  kgpl  «nd»> 
laot  Theri|^  mdakaibi^  k  not 
dcslar  pboe^  if  it  cxisu  at  ell,  bnt 
cTCffj  pert  of  the  ae»^ihoftt»  Enarj 
icn,  erected  upon  die  eeeehowj  ud 
vfB,  noold  be  en  obetmctioii  to  that 
iggjiffgj  ahatfahif  of  indifttaHft  And 
litences  are  sodi  biiildiiig%  wharf% 
Eveiy  embankment  bjr  whidi  kad 
he  eea  would  obitnict  the  exercise 
le  a  nuisance,  and  so  wonU  the  eree- 
oidii^nefei;  and  yet,  how  frequently 
sits  inad%  and  sndi  stakes  set  vp? 
indeed,  been  contended  fi>r  between 
md  other  ereotions  for  pri)ltc  bsDtfil^ 
tsof  tmde  and  eomneros^ 
irposei ;  hat  in  how  many 
ibr  private  parposes  on  the  sen-shore  ? 
a  m  made  on  the  seashore  widiont 
mnnytrsatitnia  pnrprsstnfi^  and 
hi^;  bntithisnewyetbastthidd 
it  hanpsns  toi 


IWl. 


fight  of  bathing. 
aslcan] 
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mil.      for  in  aoy  cmirt  of  law;  and  the  loconTeiiieBGea  ^ 

would  remk  from  saob  a  right  afibid  to  mjr  m 

ftroBg  arguiaeBt  against  its  cadstenoe.     In  aea-bai 

as  it  naar  pr«vail%  paxtieolar  leguladom  ara  d«Bi] 

the  reiMctioa  of  paHieolar  aiftchinpa   to    pirt 

apoti^;  a  leparadon  of  those  whiek  are  for  men 

ikatB  whidi  are  for  femaks ;  and  the  preventioo  o^ 

ttrtft  as  to  partimlar  sitaatioiis.    BadMra  ^a  d 

«ie  aaachinca  should  be  ia  places  of  greater  pfi 

and  at  a  distance  froiii  those  parts  wUch  are  gm^ 

ttscd  &r  the  lecceatioa  of  walking;  aad  yet  th 

isieDce  of  this  cominon-ilaw  right  would  be  » 

ohitniatiQ&  to  any  such  r^g^ations*     IvmIq^ 

iadiTidiial  had  the  gvwt  of  the  aia-^hpro  fron 

QBQwn,  and  were  using  it  for  n^ece^lion  o?  b^thin^ 

or  hit  fmih  >>^^  be  intennvled  And  deprived  <; 

pmacy  by  the  OMBoiAe  of  this  oommoA-Iew  ri^ 

it  be  obserredi  tao^  that  the  whole  shore  omm 

neoessary  fos  the  csar^  of  thii  sai^xwefl  fight, 

^lat  it  nay  he  desiwaUrP  to^  9pTgHy  pavta  of  the  seeri 

toother  purposea.    The  kin^  for  tJm  piablic  ^^ 

may  suiPer  such  a  sight  to  be  eKercised  in  those  p« 

IIm  shore  which  renain  ia  his  hands  U^  any  m 

whtoh  the  oonvenience  of  the  public  may  r^quive; 

may  ha  not  also  allow  other  rig^  tQ  be  ^prcise^ 

othop  parts  ?    If  the  soil  it  vested  in  an  iadividuj 

he  to  be  deprived  of  the  right  of  saying  bow  that 

shall  be  used^  ^nd  of  the  privilege  of  makiQg  anj 

guktions  hf  mmy  think  fit?    In  those  plaoes  in  is 

oonveiuence  hasi  required  the  right,  and  it  has  coatiJ 

flrom  the  time  of  l^al  jgiemoryt  there  will  b^  a  rigl 

custom ;  and»  where  that  is  not  the  case^  the  cspwn»  c 

giantees»  arc  w^  likdgr  ^  wiAMdit^rUpon  piop^r  ti 
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reguJatioqs,  T^,  p^fg  of  J^cift  y, 
le  to  <;oncla<]^  nothing  ^  thq  rigbl 
lefepdant  tb^r^  ju^ti6^4  ^'^^^PftlflWI 
»nds  lying  with^i  \h^  jgqwing  ai^ 
^  on  tji^  grpupd  tljat  ev^  f ^IU?J* 
©liberty  an^  BPYJlf^  pf  |®^}!^I54 
h  apd  ^helU  whi^h  Ji^i^^n  ^ft  ^Jjf^f 
j;enCTaj  righj  of  th(^  p\jb|i<$  t^  \sj^ 
E^^itted  in  ^fgu^eqt;  b^t  the^ight; 
>n  the  shore  was  (Jepied ;  .ai|d  it  vr^ 
li^];  the  general  right  waf  e^cl^^ed 
ras  parcel  of  a  manor.  The  Court 
ilajntiff  should  have  replied  socially 
question  as  to  exqiudiqg  the  g^nerc^ 
ouffht  the  claim  as  to  the  shells  so 
they  offered  the  defendant  leave  to 
ig  his  cl^im.  to  the  sea-fish,  and  thaf 
t  accepted.  The  claim,  therefore^ 
)jj  different  from  the  present :  it  was 
ng  serving  to  the  susten^mce  of  man^ 
•eation  only,  —  a  claim  to  take,  whqn 
irhat  every  sul^ect  had  ^n  undoubted 
whilst  they  remained  in  th^  water;  and 
ere  was  no  regular  judgment  But  it 
;  follow  because  all  the  king's  subject^ 
L  up  /ish  on  thQ  shore,  that  they  have, 
pass  over  the  sea-shore  for  th^  purpose 
issages  cited  from  Lord  (lale^s  treatise, 
22  and  36*,  in  which  it  is  laid  down, 
vatum  that  is  acquired  tp  the  suWec^, 
•prescription,  must  ngt  preju4ice  the 
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JUS  publicum,  wherewith  public  rivers  or  arms  c 
sea  are  affected  for  public  use ;"  leave  the  questic 
touched ;  because  the  question  in  this  case  is,  wh 
ju$  publicum  is  :  and  that  they  do  not  define. 
Lord  Hale  stated  as  part  of  the  jus  publicum,  tfa 
public  might  use  the  shore  as  they  thought  fit ;  ths 
might  use  it  as  a  public  highway,  or  for  the  pur; 
bathing;  then  those  passages  would  have  been  i 
rities  applicable  to  this  case.  But  Lord  Hale,  i 
only  states  that  tl^e  jus  publicum  continues  to 
without  defining  what  it  is.  Bracton,  in  /.I. 
5.  6.,  does  state  what  the  jus  publicum  is ;  and  i 
passage  be  good  law,  it  is  a  strong  authority  in  (av 
the  defendant.  The  passage  is  as  follows:  <^  Public 
sunt  omnia  flumina  et  portus.  Ideoque  jus  pii 
omnibus  commune  est  in  portu  et  in  fluminibus.'' 
he  does  not  even  say  navigable  rivers ;  but  I  will  a 
that  by  fiumiuibus  is  meant  navigable  rivers,  and 
as  I  have  cited  the  passage,  I  'concur  in  what  is 
laid  down ;  but  he  goes  on  :  '^  Riparum  etiam  usus 
Ileus  est  jure  gentium  sicut  ipsius  fluminis."  Tl 
that  the  public  have  the  same  right  to  use  the  bai 
the  river  that  they  have  to  use  the  river  itself,  and 
because  the  water  is  common  to  all  mankind,  th< 
is  also  common  to  all  mankind.  The  passage  ther 
on,  ^^  Itaque  naves  ad  eas  applienre,  funes  arborib 
natis  religare^  onus  aliquod  in  iis  reponere,  cuivis  lib 
est,  sicut  per  ipsum  fluvium  navigare."  The  word  " 
here  applies  to  rivers  and  ports,  and  probably,  also,  I 
land  above  the  high-water  mark;  and,  if  it  do,  is  th 
law  otEngland?  have  all  persons  a  right  to  fasten  a  si 
the  banks  of  a  river,  or  have  they  a  right  to  tie  ropes  I 
•  areesy  or  to  land  goods  on  the  banks  of  ^very  navi] 
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3aS  V*  Herbert  (a)  is  not  a  distinct  ku~ 
ntfjoasmuch  as  in  that  case,  the  right 
ed.     But  the  general  question  as  to 
►lie  UQ  the  ripa  of  a  nayigable  river 
the  Court  appear  to  have  been  of 
m  of  a  navigable  river  was  not  pub- 
f  therefore  virtually  overruled  the 
fn.     Lord  Hale,  in  his  treatise^  De 
84. >  after  citing  this  passage,  sayi, 
'te^  and  the  public  right  of  ihem» 
with  this  allay,  that  hath  been  before 
aw  of  England  doth  thus  far  abridge 
7  of  ports,  that  no  port  can  be  erected 
or  charter  of  the  king,  or  that  which 
ties  it,  viz,  custom  and  prescription*" 
age(6)i  Lord /fc^^  says,  **  Though  yl, 
riety  of  a  creek  or  harbour,  or  navi* 
le   king  may  grant  there  the  hberty 
i  so  the  inter^t  of  propriety^  and  the 
^  several  and  divided.     And  in  thig, 
lone  to  A^t  for  he  hath  what  he  bad 
ercst  of  the  soil,  and  consequently  the 
le  sbore»  and  the  hberty  of  fishing; 
was  free  for   any  one  to  pass  in  it 
king,  {for  it  was  piMici  juris  as  to 
)  so  now  the  king  takes  off  that  re- 
ticence and  charter,  makes  it  firee  for 
bide.     But  if  A^  hath  the  ripa  or  bank 
ig  may  not  grant  a  liberty  to  unlade 
ar  ripa  witliout  his  consent^  unless 
the   liberty  thereof  free  to  all,  as  in 
for  that  wouid  be  a  prejudice  to  the 
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Ip41,       pnvate  interest  oF^.,  which  may  not  be  taken  from 

*r  witnout  such  consent.'*     There  may  perhaps  be  a 

a^tnn^       tihction  tetwcen  the  Hpa  of  the  river  where  the  soil 

CatvxilalL 

.  been  long  private  property,  and  that  space  betwe^ 

high  and  low  water  mark,  where  the  sea  ebbs  and  & 

but  n  there  he  such  a  <$stinction,  What  become^  of 

J  aiitnority  of  briaictonj  where  he  says,  ^  RIpanim  et 

uliis  puhticus,  est  jure  gentium  sicut  ipsius  flumii 

I^o  man  ciai)  travel  through  this  kingdom  iilong 

banks  o^  nv^rs,  without  seeing  that  private  rights, 

elusive  of  puolic  lights,  fexisit  there,  and  every  one 

l))bse  rights  is  at  variance  with  the  doctrine  of  Braa 

and  with  the  supposed  oomtnon  law  right  noti^  claim 

i^e  practice  bf  bathing  may  contribiite  to  health, 

it  ought  to  bd  confined  Within  r^asoh'able  limits,  and  i 

by  h6  means  neces'sa^,  that  the  iright  shbuld  be 

extensive  with  the  whol^  shofe  of  th^  seft,  oi^  thai 

Aoulcl  extend  to  jifebes  wher^  the  right  of  fishing  w 

stake  rtet^  ^xtets.     Ih  Jthe  abs6hce  of  any  authoi-ity, 

%hew  th^t  ^tich  right  exi^t^,  and  thinking  that  the  kud 

rities  cited  do  not  establish  it,  and  that  it  WouW 

attended  with  great  inconvenience  to  the  ptiblie,  i 

gBtfef at  right,  free  from  all  regulation  by  the  owner 

the  soil  W^s  to  be  exercised  throughout  the  whole  oft 

kingdolti)  I  titOi  Of  opinion,  that  no  stich  right  exis 

and  totisetjuently,  that  there  ought  to  be  judgment  1 

thfe  pldintiff. 


A:6iOtT  C*  i.  I  ha^  tohsideired  th^s  \cBae  "^fth  ve 
^(firt  attfctatibn,  from  thi6  Respect  I  entertaftt  on  this  « 
kfl  ttthfetWb6afeiOns  foi*  the  opinion  of  my  fe^rlied  Btothi 
Btfst,  thbngh  I  hkd  tio  doubt  tKpon  the  questfdn  whaei 
was  first  preseiiCfd  to   roe ;    nor  did  the  defendant 

eouns< 
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daubt  in  my  mind  by  hU  learned 
utnent.  This  is  an  action  of  trespass, 
the  defendant  for  piissing  with  car- 
place  above  bigh-wmlc?r  mark  across 
lore  which  lies  betn^eti  the  high  and 
for  the  conyeyance  of  peiiBoiis  U>  and 
'  the  purpnse  of  l>athing.  The  plain- 
^  owner  of  the  soil  of  thi«  part  of  the 
he  €Jtcit»&ive  rf^t  of  fishing  thereon 
Hhe  defendant  does  not  re4y  up(M  any 
prescription  for  his  jnstilic«tion,  but 
on  law  riglit  lor  all  the  king's  $iibj«cti 
a  shores  and  to  \m%s  over  it  lor  tliat 
and  ^'idi  hor»^  aad  cflrriages;  and 
nly  nmtticr  whidii  by  the  larms  of  the 
ibmitted  to  the  Qpinioy  of  the  Conrt 
DBUiMMi  kr  right  exis^j  there  vmuld 
mention  of  it  in  our  books ;  but  none 
Kikj  ancient  or  modern*  If  ilie  right 
ki  have  «tisicd  at  all  times  ^  but  we 
tthing  wa%  imlil  ajime  oomiiaratively 
<  of  no  freq4jent  occurrence^  and  that 
f  wUch  the  practice  has  been  facili- 
ded|    are    of    comparaiively    modern 


ISfK 
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)  andiority  in  &your  of  the  affirmative 
I  the  termt  in  which  k  is  proposed^  lit 
io  megammt  at  the  bar  on  a  broader 
be  waters  of  the  sea  are  open  t^  the  I 
for  alt  lawful  purposes,  it  has  been 
ejjeral  proposition,  that  there  must  be 
lal  right  of  access  to  themi  for  all  such 
id  like  the  present.     If  this  could  be 

eetablishad, 
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established,  the  defendant  must  undoubtedly  preva 
because,  bathing  in  the  waters  of  the  sea  is,  genera 
"I  speaking,  a  lawful  purpose.  But,  in  my  opinion,  the 
is  no  sufficient  ground,  either  in  authority  or  in  reasc 
to  support  this  general  proposition. 

Commerce  is  a  matter  greatly  favoured  in  our  law,  I 
reason  of  the  public  and  national  benefits  derived  fro 
it;  but,  even  as  to  this  favoured  matter,  I  have  found  i 
authority  in  the  law  o(  England  in  support  of  such  a  pr 
position.  Braciofiy  in  the  passage  so  often  referred  t 
speaks  not  of  the  waters  of  the  sea  generally,  but  < 
ports  and  navigable  rivers.  It  may  be  admitted,  thi 
whatever  is  true  of  navigable  rivers  and  their  banki 
may  be  true  of  the  sea  and  of  its  shore.  But  the  cm 
of  Sail  V.  Herbert  (a)  shews  that  the  doctrine  of  Bractm 
as  to  the  banks  of  navigable  rivers,  however  warranto 
by  the  civil  law,  is  not  conformable  to  the  law  of  Eng 
land.  ^*  And  as  touching  ports,  and  the  public  right  t 
them,"  says  Lord  Hale,  p.  84.,  "  Bracton  saith  true 
but,  with  this  allay,  that  the  law  of  England  doth  thu 
far  abridge  that  common  liberty  of  ports,  that  no  por 
can  be  erected  without  the  licence  or  charter  of  the  king 
or  that  which  presumes  and  supposes  it,  viz.  custom  anc 
prescription."  So  that  even  the  privilege  to  be  derivec 
from  ports  cannot  be  in  its  nature  universal.  And,  ai 
to  ports,  I^rd  Hale,  ch.  6.  p.  73.,  distinguishes  betweei 
the  interest  of  property  and  the  interest  of  franchise 
and  says,  that  "  if  A.  hath  the  ripa  or  bank  of  the  port 
the  king  cannot  grant  liberty  to  unlade  on  the  bank  oi 
ripa  without  his  consent,  unless  custom  hath  made  the 
liberty  thereof  free  to  all,  as  in  many  places  it  is."  Now, 


(a)  9  7.  i^  961. 


such 
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ptiecl  to  the  natural  state  of  the  ripa 
holly  unnecessary,  if  every  man  had 

goods  on  ev&ry  part  of  the  shore  at 
i,    if  there    be   no  general  right  to 
i  on  the  ^hore,  there  can  be  no  right 
^  with  carriages  or  otherwise  for  the 
tkgi   und,  consequently,  the  general 
ch  1  have  alluded  cannot  be  rnain- 
ite  conclusion  iVoin  the  gencml  right 
er.     I  have  spoken  of  merchandize, 
from  the  latter  I  studiously  abstain, 
I  of  that  kind  Is  before  the  Court,  and 
>  say  any  thing  upon  it.     It  will  be 
that  I  speak  only  of  ihe  general  ri^fht, 
per  feed  y  disjiinct  from  those  casjes  of 
I  aris^  out  of  the  perils  of  navigation, 
n  that  the  general  proposition  cannoti 
maintained,  I  return  to  the  particular 
claimed  in  the  present  ease, 
ica  urged  at  the  bar  in  favour  of  this 
I  that  of  public  convenience.     Public 
ver,  is,  in  all  cusesj  to  be  viewed  with 
ivate  property,  the  protection  whereof 
nguishmg  characteristics  of  the  law  of 
uc,  that  property  of  the  description  of 
1  general,  of  little  value  to  its  owner; 
'  how  that  little  i^  to  be  protected,  and 
I  ever  to  be  increasedj  if  such  a  general 
led.     If  there   be  a  general  right  of 
d  of  this  description  in  the  nature  of 
lat  law  are  stake  *uctS|  or  other  iinple^ 

to  be  pi  a  ceil  tliere,  or  satid  or  atones 
iy,  whereby  the  exercise  of  the  right 

whicbi 
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J82U  whicln  as^Iaiip^d,  wHl»  iQ  it$  uniyers(ility,  ^xt^iti 
over  every  ju^rt  of  4be  surfev^,  may  l^  ob^ructe4 
rendered  less  convenieat  ?  By  wbai  lai^  can  any  wbi 
py  quay  b|e  ro^de  ?  Tbese,  in  order  \^  be  uA^ful,  Jn^ 
be  belQW  (be  bigb^w^tei;  imrk,  tb«t  ves^s  pr  boat^  m 
float  to  tb«KQ  wben  tbe  tidf^  is  191 ;  but  when  tbe  tije 
out^  DO  carriage  can  p^^  tbefn.  )^  sop&e  pfarts  of  t] 
coast,  wbere  tbe  ground  i?  n^y  Uy^»  the  tide  ebb^  t 
a  great  distoncey  and  leaves  dry  very  cQ9u»iderable  tr^ 
of  land.  In  such  situations,  thousand^  of  ^crcjs  hav^  1 
different  times,  been  gained  from  tbe  sea  aiid  it$  a]rn 
by  embankments^  a|)d  converted  to  pasture  9^  Vi\sff 
But  how  conld  such  improvements  hav^  be^  nisde 
or  how  can  they  be  made  hereafter,  without  thedestruc 
tion  or  infringement  of  this  supposed  right?  Anc^  iti 
to  be  observed,  that  wharfs,  quays,  and  emhaokn^^iUj 
and  intakes  from  the  sea,  are  n^atters  of  public  as  wel 
'  as  private  benefit 
,  Another  topic  relied  upon  by  the  defepd^t  wa 
usage  and  practice.  The  practice  of  n¥>dei:n  ^luei  pa 
be  considered,  at  the  utmost,  in  the  iiature  gnly  i 
evidence,  more  or  less  cogent  according  to  its  ext^t  ^ 
uniformity.  I  am  not  aware  of  any  prac^f^e,  in  tbi 
matter,  sufficiently  extensive  or  uniform  to  be  th^  fbupd 
atidn  of  a  judicial  decision.  It  was  said  at  tbe  bai 
that  in  some  places  a  compensation  is  made  to  tbe  Qwpe 
of  the  shore;  but  I  do  not  rely  on  thi^  fissertipn  «^ 
ground  of  judgment.  In  many  places,  doubtlesi 
nothing  is  paid.  In  some  parts,  the  king  is  tbe  Qwnc 
of  the  shore;  and  it  is  not  probable  that  any  Qbstnu:tiQ 
would  be  interposed  on  his  behalf  to  such  a  practici 
Of  private  owners,  some  xn^y  not  have  thought  it  wort 
while  to  advance  any  daim  or  opposition;  ottiecf  mi 

'       hai 


ND  YsAR  OP  XJEORGJS  IV.  515 

discretion  to  put  their  title  to  the        J  921.  1 

)f  a  trial  by  an  unpopujar  claim  to  ^      « 

» ;  others,  and  probably  the  grwiter        agninst 

rived  or  expected  so  much  benefit  ' 

'I 
value  given  to  their  own  land  above 

bouses  and  the  resort  of  company, 

:ere8t  may  bhye   induced  tbem  to  ^  i 

>ven  to  encourage  the  practice,  as  a  ' 

profitable  to  themselves.     But,  fur-  r 

as  far  at  least  as  I  am  acquainted 

degree  only,    and  not  in  kind  or  i 

which   prevails  as  to  some  inland 

is;  and  even  the  difierence  in  degree 

«s,  not  very  great     Many  of  those  , 

)  in  the  vicinity  of  wastes  and  com- 

on  horseback,  in  all  directions,  over 

Bilth  and  recreation ;  and  sometimes, 

deviate  from  the  public  paths  into 

nay  be  so  traversed  with  safety.     In 

of  some  frequented  watering-places,  ! 

Is  to  a  very  great  degree ;  yet  no  one  , 

any  right  existed  in  favour  of  this  1  * 

any  justification  coqld  be  pleaded  to 

t  of  the  owner  of  the  soil.  , 

ing  topic  adduced  for  the  defendant 

:  may  be  considered  as  confined  to 

7  wherein  it  can  be  exercised  without 

the  owner  of  the  shore,  and  subject 

!nt  use,  or  future  improvement,  on  his   ^ 

ce  of  any  public  right,  so  limited  and  - 

found.     Every  public  right  to  be  » 

[and  of  an  individual  is,  pro  tanto,  a 

private  rights  and  enjoyments,  both 

present 
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present  an'd'fature/ sV  far' as^'tfey  fcay'^^ 

interfere  with  or  obstruct  tHc  puBUc^rrghtl     '   ^  * 

*    Buti  shairtheowiierbftfie  soil'be'nlliiwedWHbrw 

action'  against  any  person  who' may  3rive  his  car 

along  these  parts  of  the  sea  shore,  *  wliereby  ^  no 

maHest  iiljiiry  is'done  to 'the  ^oWner?-''Tfie^lai^ 

provided    suitable  checks    tdfriVoIMis^sariU'^^aiEa 

^suits;  and,  in  general,'  experience  sheirs  that  the  ov 

of  \lie  shore  do  not  trouble  themisel^  'or'bthCTs 

'hk£  matters. '  But  where  one  man  ffldieavoiiis  t^  t 

his  owii  special  profit  by^conveyuig'-persctes  6het 

soil  of  xmother^  and 'claims  a  public  riglift  to  do  so,  i 

the  present  case,  it  does  not  seem  to  me  that  he  has 

just' reason  to  complain,  if  the  6wner  of  the  "sbilii 

insist  upon  participating  in  the  profit,  alid  encleai 

to  maintain  his  own  private  right,   and  preserve 

*  evidence  thereof.     For  these  reasons,  L  am  of  opii 

that  there  is  not  any  such  common  law  right  as 

'  defendant  has  churned;  ^   /  ^  .  . 

'    "    ;     ^      ''Jiid^jmeritforthe'^f^ 
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id  Third  Yean  of  di«  Ragn  of 

Geobgb  rv« 


>  against  HoRNEiu(a)  S^^iodi. 

^  in  debt^  on  the  statute.  5  and  6  Inoidfrtocoa- 
9  agunst  defendant  as  an  unqualified  ftnceorkMpiBg 
on  different  days  in  March^  1821,  a  ti^S'.^SSid 
and  destroy  game.  Plea,  nil  debet,  ^^"^i  d^** 
^urroi^h  J.,  at  the  last  assizes  for  the  ?^^  '^^p* 
irns  proved  by'the  plaintiff's  game-  ^^^^  ■"* 
bidant,  during  the  year  1821,  had  gam^;  umI, 

--  _■,  theriefiMnSf  whcra 

raidi  he  had  seen  him  use  m  1819.  it  appaucd 

'  that  any  use  had  been  made  of  the  when  the  al- 
leged ofieboa 

I  camrnitted,  the  dog  wai  tied  up»  end  never  went  out  into  the 
tee  held  not  to  he  en  offene*  within  the  itetate. 

Oowiag  cMCt  w«e  aigaed  St  the  tittii^  before 
Y  dog 


i 
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dog  by  the  defendant  during  the  last  season ;  and 
contrary,  his  servant  proved,  that,  subsequently  1 
shooting  sCftion,  whkh  coifitaenced  in  Septmher^ 
the  dog  had  generally  been  tied  up,  and  that  h 
never  seen  his  master  take  it  out  into  the  field  afi 
nuofyi  1820.  It  was  contended  by  Gumey^  fb 
defendant,  on  the  authority  of  the  case  of  R 
Phelps  (a),  that  the  mere  fact  of  keeping  a  spo 
dog  was  not  evklefice  of  keeping  ft  fof  the  patp 
destroying  game;  and  that,  in  order  to  constitu 
offence  within  the  stati^te,  the  dog  must  be  kept  f! 
purpose  of  killing  or  destroying  game.  The  ft 
Judge  was  of  opinion,  tnat  in  an  action  of  this  i 
was  sufficient  to  prove  the  keeping  of  any  of  the 
mentioned  in  the  22  and  23  Car.  2.  c.  25.,  the 
5  W.  4r  M.  c.  25.,  and  5  Anne,  c.  14>.;  the  legis 
having  considered  such  dogs  to  be  dogs  for  th 
struction  of  game.  He  therefore  directed  the  ji 
find  a  verdict  for  the  plaintiff  with  liberty  to  th 
fendant  to  move  to  enter  a  nonsuit.  A  riile  nisi  fo 
purpose  having  been  obtained  in  last  term. 

Marryat  now  shewed  cause.  The  statute  etiacts 
an  unqualified  person  who  shall  keep  or  use  any 
hounds,  setting-dog,  &c.,  to  kill  and  destroy  game^ 
be  liable  to  a  penalty.  The  words  to  kill  or  dc 
game,  apply  only  to  the  using  of.  the  dogs,  and  n 
the  mere  keeping.  Two  offences  are  created,  or 
keeping,  the  other  for  using.  The  statute  does  nc 
that  the  dogs  must  be  kept  for  the  purpose  of  destr 
the  game ;  btrt  to  make  a  party  gtiilty  of  the  ofRsd 

(fl)  15  Easl,  ^, 
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iiilt  hin  mh  Used  lo  kilt  ahd  db-        i6i2. 

IfaW  ♦;  Pftelpi(h)  IBe  fldfr  Ivas  so  J] 

h^  hiVe  &»bh  bsea  td  kill  ga^ie.   tn       oe^ 


m^{h)  tee  C.  J;  teb^  this  dik- 
^hbmid^  fiettiilg-ddgs;  ikk.  biii  ^- 
itl  ihM  fttat»td,  il  fi  hot  nk^fc^s^r^  to 
ihale  fiftV^  b(^n  tisi^  fbt  KiUinj^  far 
bd  Ih^  l^atht):  ils  thcfy  can  slcUrcel^  be 
-  ^^fptisi  Hiih  to  Itill  kViA  tclettiby 
II  ^Lr6  liot  ^kpfy^ly  m^ntion^i  Add 
^{H  f&t  th^  deMce  of  &  miti'lb  hdtise, 
il  ^iii-^bHeSi  it  is  iitebssary  tb  alle^ 
g  iBbmpir^liaiaed  withitl  ihe  iil^toitig 
bth%r  ^'gm^  tb  kill  th&  gaitl^*  IHbt 
ised  for  Idlling  the  gamex'* 

vm&  MSpp&i  by  tbe  GbdH; 

I  ttm  cl»rly  of  bl^inioii^  that,  |n  * 
an  ofttiCie  withiil  th6  statute  3  fthd 
4  Ae  do($  mti^t  be  ke[)t  or  ti^d  for 
Hg  or  d^ftttbying  game.  It  did  ilot 
tlHitj  at  the  tinie  wh^  the  offehd^s 
Ni  to  bdt^  be^n  cottimitted^  the  dbg 
urpose.  I  think,  therefore,  that  the 
,  and  that  the  rule  for  entering  a 
^ilbftblitei 

n  of  the  same  opinion.    The  words 

Wy  gkitie;'*  Upply  tb  both  ih^  ptece- 

or  lise.^^     It  is  usual  in  plea^ng  to 

Y  2  allege, 
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allege,  that  the  dogs  arc  kept  to  kill  and  destroy  g 
pow  such  an  allegation  would  be  wholly  unnecessa 
the  words  kill  and  destroy  game  did  not  apply  1 
the  precedent  words.  .Generally  speaking,  the 
k^ping  of  a  dog  of  the  description  mentioned  ii 
act  would  be  prima  facie  evidence  that  it  was  ke] 
that  purpose ;  but,  supposing  it  to  be  proved,  oi 
other  hand,  that  the  dog  was  tied  up  during  thi 
and  let  loose  only  at  night,  the  jury  would  fairly  be 
ranted  m  presuming,  that  it  was  kept  for  the  defec 
^the  house,  and  not  for  the  purpose  of  destroying  g 
Indeed,  these  dogs  are  frequently  kept  for  the  pur] 
of  sale.  Now  it  is  perfectly  clear,  tliat  a  perse 
keeping  them,  is  not  liable  to  the  penalties  of  this  i 
parliament. 


HoLROYD  J.  I  am  of  the  same  opinion.  In 
case  cited  from  Sayerj  Lord  Chief  Justice  Ijee  only 
^^  That  it  is  not  necessaVy  to  allege  that  the  spei 
dogs  were  used  for  the  purpose  of  killing  game." 
case  does  not  apply  to  the  present,  where  the  offer 
the  keeping  of  dogs  for  that  purpose.  This  very  ] 
arose  in  the  case  of  Briarly  v.  Athorpe^  which  was 
the  Lent  assizes,  1792,  before  BuUer  3.^  at   York 


(a)  Briarly  against  Athoqpe. 


Ccram  BuUer  J.,  Yorkshire  Lent  Asme^  1792. 

Taovik  for  B  pointer-dog,  seited  by  the  defendant,  lord  of  the 
and  a  justice  of  the  peace,  as  being  in  the  custody  of  an  unqualifie 
■on.  Cockell  Seijt.,  for  the  plaintiff;  insisted,  that  the  defendant  hi 
either  as  lord  of  the  manor  or  as  a  justice  of  the  peace,  a  right  to  sei 
dpg.     Fint,  as  not  being  a  setting-dog^  nor  induded  within  the  ac 
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1,  that,  in  order  to  bring  the  casa        1822. 

^as  essential  that  the  dog  should  be         " 

f  killing  and  destroying  game.  againu 

Houfift, 

be  same  opinion.  This  is  a  penal 
lierefore,  to  be  construed  strictly, 
a  dog,  of  th6  particular  descrip- 
e  statute,  to  kill  and  destroy  the 

distinct  ofiences ;  and  I  am  of 
'e  keeping  of  such  a  dog  does  not 

unless  it  be  for  the  purpose  of 
ig  game.  The  mere  keeping  of 
!ed,  be  prima  facie  eyidence  of  the 
s  kept.     In  this  case,  however,  it 


ondly^  as  not  being  kept  for  the  purpose  of 
Mlog,  and  for  defence,  plaintiff  having  used 
he  sold  his  estate^  which  qualified  him,  but 
,  expressly  for  the  purpose  of  a  house-<tog. 

estion  is,  whether  a  pointer  is  a  setting-dog 
lion,  a  pointer  is  within  the  act  of  parliament, 
n  expounding  acts  of  parliament^  to  consider 
nk.  Sut  22  and  23  Car.  2.  c.  25.  $,  3., 
etting-dog,  I  think,  means  any  dog  who  stops 
itial  that  it  must  be  kept  or  used  to  kill  game. 
I  would  extend  to  an  Italian  greyhound  kept 
t.  So  '*  hays."  There  is  no  difference  that 
s  cabbage-net ;  but  keeping  a  cabbage -net  or 
is  not  unlawful.  It  must  be  kept  or  used  to 
to  seize.  If  you  (the  jury)  think  Uie  dog  was 
ber  or  October,  1790,  being  since  the  plaintiff 
t  be  a  verdict  for  the  defendant,  If  not^  then 
rerdict. 

Verdict  for  plaintiff,  damages  lot, 

e,  496.     Rex  v.  Gardner,  Strajigc,  1098.      Rex 


Y  3 


has 


m 


^«¥g m  MILAltY  TSRM 


Hatwaeii 


fiicie  pf  ^uiflptioi^ ;  fpf  ^t  wW  »»l  Wl^Wi^  rt»« 
dog^  during  the  time  in  which  the  o£knce  is  lai 
tl)e  d^lfur^tipD,  wa§  gmfir^  ^e^  up,  §r4  nf^cR 
lowe4  Ws  m^^t  I  tlwk,  tllWjferei  tfert  Ul  *« 
th^  VW  ftTpng  e^^flnc^  to  gq  ^  th«  JM^jFi  *h« 
dog  ^m  99ft  k«9t  fqr  the  pwBP^  of  k^Upg  Ml 
s^pyU\g  the  fffxa^  ^4  (fiat  (1)6  jufy  wQ^l4  ^V« 

w^^rw^tefl  w  cpmi^g  t6  tJ»t  fipA^vwon.   ThM ' 

sa^  I  rtiiftfc  t^)^t  A?  n^l^  fcff  fiM;ering  ^  ^(muJ^  i 
tci  bq  n)A4^  »hao}\ite<i 

Rule  absc 


jyutm  a^nst  HmrrER. 


AUndlordhM  T^EPLEVIN,   for  taking  and  distraining  plain 

Sl'Lf'  g<^^  i^^i*  dwelllng-liouse,  qn  (h^  t5tU  M 

li^^^^aeto  ^^***    A^Qwry  that  pUi«t«fi&  fe»  o»q  jpwus  eacUi^ 

the  tenant  at  ft  j^^ru  lltfa,  1801,  held,  as  tenant  to  defbndant  a 

filed  rant;  and,  '^ 

therefore,  where  yearly  T^nt  of  63/.^  p^^We.  q^^rtw^y,  s^n^  ^fcat  4^ 

a  tenant  was  in    "        ^  *  .  ^' 

poneidon,  un-  ai|l  di8tN^ued  top  OBc  yeai^  foiil  in  afffciuv    Pteti 
dmn  S1^^    that  he  was  not  tenant^  seoondl^^  that  the  rept  was  9 

cU^fofsi      ^"^  Summer  assizes  fbr  Sussex^  when  it  appeared, 
^'i^y^  ^^  *^  ^^*  ^^'^'^  ^-^^9^  *^  fpypwUig  figrt^n^pl 
6S/.,  the  tenant  entered  into  between  the  parties*     ^^  Mttanrandni 

to  enter  any 
time  on  or  be- 
fore a  particular  day :  Held,  that  this  only  amounted  to  an  agreement  for  a  future 
and  that  no  lease  bftTing  hjB^  ezecut^  ajid  qp  ^^ fublf^^e9^y  f)Vd»^k|Wtt« 
not  entitled  to  distrain. 
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between  Mrs.  Ann  Hunter^  of  Satdhmck,        1622. 
Jttniti  of  Brighton^  butcher.     Mrs.  Ann        ^ 
to  let  on  lease,  with  purchasing  clausei        aganm 

HOHTUU 

f  21  year%  all  that  house  and  premises, 
rtf  present  tenant  Thomas  Latder  s  enter- 
id  premises  by  2).  Dunk^  any  time  on  or 
1  day  of  Februixn/^  1820,  at  the  net  dear 
r  year,  and  to  keep  all  premises  in  as  good 

taken  to  (reasonable  wear  allowed),  pay- 
SOL  in  ready  cash,  and  the  rent  payable 
le  term  for  7,  14,  or  21  years,  which 
yimk  is  to  give  one  dear  year's  notice^  be- 
ition  of  either  of  the  above  term  of  years, 
» leave ;  if  purchases  before  the  expiration 
*rm  by  D.  Dunk,  he  is  to  pay  on  purchase 
(a)  The  plaintifl^  under  this  agreement, 
f  502.  on  the  10th  February^  1820;  but 
^  as  it  was  said,  of  some  arrangement  be- 

the  former  tenant,  he  did  not  enter  into 
of  the  premises  till  the  10th  April  follow- 
^arch  preceding,  an  application  was  made, 
lered  to  the  defendant  to  execute,  but  she 
so,  saying  she  had  found  that  she  could 
No  rent  had  been  paid  by  the  plaintiff. 
d  a  verdict  for  the  defendant.  Marn/at^ 
mas  term,  obtained  a  rule  nisi  for  entering 
lie  plaintiff  oh  the  ground  that  the  above 
not  amount  to  a  lease ;  and  that,  unless 
dd  under  a  demise,  at  a  spedfic  rent,  the 
no  right  to  distrain  for  rent*arrear.  And 


7  of  the  original  memonnduin,  except  that  tbc^speUing 
Y  4  0umeif 
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1822.  Oumey  and  Cokrtkope  shewed  cause.    In  this  c 

the  phuntiff  was  tenant  tothe  defendant,  for  the  ag 
ment  amoanted  to  a  lease.  Here  the  defendant  ag 
to  let  at  a  specified  rent,  and  the  plaintiff  has  paid 
SOLf  and  entered  into  possession  under  the  agreen 
He  cannot,  therefore^  now  say,  that  he  did  not  hoi 
that  rent  Then,  the  rent  being  due,  the  distress 
l^gal.     Tempesi  ^•BawUng.  (a) 

Manyai  and  ChitHf^  contriL   There  must  be  a  de 
at  a  qiecific  rent,  in  order  to  entitle  a  landlord  to 
train.    He  cannot  distrain  for  a  quantum  meruit, 
only  remedy  in  such  a  case  is,  by  an  action  for  use 
occupation.    Then  if  so^  the  question  is,  whether 
is  an  agreement  fer  a  lease^  or  a  lease ;  and  clear! 
is  the  former  only.    Here  it  specifies,  that  defeni 
agrees  to  let  on  lease  with  a  purchasing  clause ; 
shews  a  future  lease  must  have  been  contemplated, 
rent,  too^  must  mainly  depend,  for  its  amount,  on 
beneficial  clauses  which  were  to  be  introduced  into 
future  lease.     Hegan  ▼.  Johnson  (b)  is  not  distingi 
able  firom  the  present  case.    As  to  Tempea  ▼•  Bam 
there  is  this  distinction,   that  in  that  case  there 
beeUx  a  payment  of  rent;  which  there  has  not  I 
here. 

Abbott  C.  J.  On  looking  through  the  whole  of 
i^jstrument,  which  has  obviously  been  framed  by  an 
lettered  person,  it  appears  to  me^  that  this  is  <hi1; 
agreement  preparatory  to  a  demise,  and  not  an  ac 
demise.    If  it  had  been  the  latter,  then  the  defeni 

(a)  IS  EMt,  IS,  (»)  S  Twmm,  148. 
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itied  to  distrain  for  the  rent  But  it        1822. 
'\s  not  so.    It  has  not  any  one  of  the 

begins  thosi  ^  Memorandom  of  an 
ifii^  Hunter  agrees  to  let  on  lease^ 
ans  to  execute  a  lease)  <*  with  a  pnr- 
bhe  term  of  21  years,  the  tenant  to 
s  at  any  time  on  or  before  the  1 1th 
"  Now,  loddng  at  this  instrument, 
I  the  tenancy  was  to  commence  or 

due.  The  whole  is  left  in  doubt, 
hat  this  was  intended  as  a  mere  me- 
igreemoit  to  grant  a  future  lease. 

is,  whether  the  allegation  in  the 
by  the  proo£  A  party  has  no  right 
lere  be  a  fixed  rent  agreed  upon ;  if 
w  gives  him  a  remedy  by  the  action 
ion.  There  can  be  no  distress,  un- 
let for  an  actual  demise  at  a  specific 
anguage  of  the  instrument  is  such, 
id  contract  until  something  further 
iments  have^  in  some  cases^  after  an 
ider  them,  been  held  to  amount  to 
But  here^  it  does  not  amount  to  a 

rent,  and  therefore  the  defendant 
>  distrain,  and  cannot  sustain  the 
rowiy.    The  rule  must  therefore  be 


allegation  in  the  avowry  is,  that 
e  premises  as  tenant  thereof  to  the 
e  of  a  demise  thereof  to  him  the 

made.  The  first  question  is,  whe- 
tum  of  an  agreement  amounts  to  a 

demise 


y^^^ 


s«f 


OA8S0  IV  mtAm  T^^ 


I 


dfrnUff  fbf  21  ynm,    If  H  ioeh  tfaen  the  aJlegatioi 

tho  avpwry  i»  m^dQ  out  in  evidence.    lu  the  c%& 

Morgan  y«  SU^^lfia)%  the  rulq  is  laid  dowo  tbus^ 

,  although  th«re  ure  words  of  present  demiie}  yet  if 

coUe<;t  on  the  fftce  of  the  imtrument,  the  intent  of 

parti^  (0  give  a  future  le^^^i  it  sb«U  bo  copsiderec 

agpoement  onlyt    It  i« clear  io  tbU  ^ase,  tb^  theme 

rapduu  of  ngreement  wm  not  intended  to  operate  i 

pi^itsept  d§mi99«    We  cannot  asoertftin  from  the  1 

gM^e  of  thfi  instrument,  when  the  term  was  to  o 

menee«    There  lure  no  words  of  demise,  nor  ^y  wt 

from  ^hich  a  warranty  of  title  may  be  implied, 

wott)d  be  the  caie  if  the  word  "  gr^t"  had  been 

sertedf    The  meaning  of  the  parties  seems  to  baye  b 

thitt  if  the  defendant  entered  before  the  Uth  Fcbm 

the  tmim  V4S  to  commence  from  the  period  of  8 

enti7«    Upw  the  whoU,  therefore,  it  se^ms  to  m^  t 

thft  parties  Qontempl^ted  the  execution  of  a  futfire  le 

Then,  if  this  Wf^  not  an  actual  demise  for  21  yeiMrs, 

PHTty  did  not  at  all  events  bold  at  the  annual  reni 

6Sji>  wA  if  sc^  the  pUintilT  by  )«w  could  not  distr^ 

the  rent  not  being  fixed*    If  a  person  bargains  fo 

lease  for  21  years,  the  rent  is  estimated  upon  an  aver 

for  the^  whole  term,  and  it  may  be  of  no  benefit  to 

pmty  whatever  lor  the  first  year  of  his  occupati 

Hire^  the  re»t  of  63j.  is  estima^d  on  the  terms  of  th 

being  a  lease  granted,  and  at  the  time  when  the  distr 

was  made,  no  lease  was  granted,  and  no  payment  of  r 

hs4  taken  place,    I  think,  therefore^  that  the  plaintiff  < 

not  hold  the  premises  at  ai^  specific  rent,  and  that  i 

defendant's  on^  remedy  was  by  an  action  for  use  a 


(o)  5  Taunt,  65. 


oa 
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tha  amount  of  the  rent  would  be  a 
to  the  jury*  This  rule,  iherefore, 
ite< 

m  of  opinion  that  the  defendant  was 
imin.  This  did  not  operate  as  a 
:  wat  a  incr«  agreemenl  to  let  in 
lifffereiit  instrument*  And  there  h 
Bt  it  was  the  intention  of  the  d^ 
1  the  premises  until  ihat  instrument 
I  clear,  tbnt  an  agreement  to  grant 
lount  to  a  letting.  Besides,  in  this 
^quent  wor^s  relative  to  the  intro- 
for  purchasing,  which  sbewj  that  tlie 
f  a  particular  iiititrumetit  containing 
I  in  addition  to  this,  the  Bttpulatioa 
if  50A  u)>on  eBtrjs  1b  quite  incoi^ 
ng  an  actual  demise.  For  if  it  weie 
le  tenant  would  have  had  a  right  to 
without  paying  that  sum.  1  thinkf 
lefendant  was  not  entitled  to  dii»traitt| 
ufit  be  made  absolute,. 


3« 
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ogfdnMt 


Auk  afaioluta. 


328 


CASES  IN  HILARY  TERM 


1829. 


West  against  Andrews. 


L  S.  being 
the  master  of 
tha  workhouie, 
Appointed  bj, 
•liii  reoeiTing 
orden  from,  the 
gavduuns  of 
iha  poor  of  the 
parish  of  W. 
bought  proTi- 
siont  from  A, 
B*  one  of  Mich 
eriUrfxiuuis: 
Held,  that  A. 
B.  wM  liable  to 
tbft  penalty  of 
100^.,  impioaed 
hj  the  55  6. 8. 
c.  137.  f.6. 


T^EBT  on  ^5  G.  8.  c.  137.  s.  6.  for  a  penalty  of  1( 

Declaration  stated,  that  defendant,  on   IstJi 

1820,  was  overseer  of  the  poor  of  Wesihamperett^ 

Sussex,  and  during  the  time  he  was  overseer,  fumisl 

and  supplied  in  his  own  name,  goods  and  provisions 

the  support  of  the  poor.     The  second  count  descril 

bim  as  a  person  in  whose  hands  the  collection  of  i 

rates  was.    Plea  general  issue.    At  the  trial  before  R 

rough  J.,  at  the  last  assizes  for  the  county  of  Suss 

it  appeared  that  defendant  was  one  of  the  guar^ans 

the  poor  for  the  parish^  and  that  the  poor-house  th< 

was  under  their  coi[itix>ul,  being  maAaged  by  one  Griffit 

who  was  die  master  of  the  poor-house  appointed  by  1 

guardians,  and  receiving  his  orders  from  them.    Griffil 

provided  for  the  poor,  having  a  contract  at  so  mu 

per  bead,  and  found   all  the  meat,  &c.     In  the  yc 

1820,  he  bought  of  the  defendant,  then  being  su 

guardian  of  the  poor,  four  live  sheep  for  the  use  of  t 

poor,   and  paid  him  for  thetn.    The  learned  Jud 

thought  this  not  a  case  within  the  act,  and  directed 

non-suit     Gumey  haying  in  last  Michaelmas  term  o 

tained  a  rule  nisi  for  a  new  trial. 


Marryat  shewed  cause.  Here,  the  defendant  did  n 
supply  the  sheep  to  the  parish,  and  had  therefore  i 
daim  on  the  parish.  His  claim  was  solely  on  Griffith 
who  had  a  standing  contract  with  the  parish,  and  fu 
liberty  to  buy  from  whom  he  pleased.    The  object  < 

tl 
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revent  overseers  from  availing  them- 
latJoO}  to  force  their  goods  on  the 
or  V*  Matmaring  (a),  and  Pope  v, 
articles  were  supplied  to  the  in- 
relief*  Here,  that  was  not  the  case, 
was  made  of  the  provisions  sujSplied, 
[lot  to  the  defendant  alone,  but  to  the 
rdians. 


3» 


1 822, 


West 

agaimi 

AvDBtWA. 


remeikerj  contra.  The  case  falls  with- 
miBchief  intended  to  be  remedied  by 
be  allowed,  one  guardian  may  supply 
»r,  8cc, ;  and  then,  although  complaint 
the  general  body,  yet  they  would  be 
D  do  justice. 


I  am  of  opinion,  that  this  is  a  case 
parliament*  Here  the  defendant  has 
r  the  supply  of  provisions  with  a  third 
he  contract  for  providing  for  the  poor, 
efendant,  in  conjunction  with  others, 
ituation,  and  whose  conduct  it  is  his 
?nd*  Under  these  circumstances,  it 
at  all  the  mischief  which  was  con- 
legislature  would  arise,  if  we  were  to 
5  lawful.  I  am  therefore  clearly  of 
defendant's  case  falls  both  within  the 
of  the  act  of  parliament,  and  that  the 
bX  must  therefore  be  made  absolute. 

Rule  absolute* 

I  145.  (h)  2  Bt  Mmfft  187. 
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GuEMBY  and  Others  against  Lanolakds 


^•Ting  pEiGNED  issue  directed  by  the  CoHrt  of    £ 


Bench,  to  try  whether  the  supposed  signato: 


Ani 

been  directed  to 
ntidTy  the  court 
as  to  the  forgery 

of  m  signature  Thomos  Gumey  the  plaintiff,   to  a  certain  warm 

to  A  warrant  of  11,^.,                            /Sja 

attorney,  a  ver-  attorney,  dated  \6(h  Aprtlf  1821,  was  forged.     A 

e^likhingUie  trial  before  Wood  B.,  at  the  last  assizes  for  Skim^ 

^""ui^^^f  plaintiff,   in  support  of  the  affirmative  of  the    i 

^t^f^  .tendered  the  evidence  of  Jo5q)h  Hume^   inspecto 

judge  who  tried  fraiiks  at  the  post-office,  wto  stated,  that  he  was 

the  cause,  and  4 

to  the  court  acqtiaintea  with  the  plaintiff's  hand-writing,  and 

upon  his  report  j     ^    <           4                          •                                         4 

of  it.    In  the  then  asked  the  following  question:  ^<  From  your  ki 

course  of  the  i»          4       i        4 

trial,  an  in-  ledge  of  haud-writing,  do  you  believe  the  hand-wr 

franks,  who  1"  qucstion  to  be  a  genuine  signature,  or  an  imitati 

the  murty' write,  ^^^  question  was  objected  to,  afld  the  objection  all( 

^**r"fiom^hit  ^y  ^^®  learned  Judge,  who  stated  in   his  report 


knowledge  of 
hand  writing  in 
general,  that 
the  signature 
in  question  was 
not  genuine, 
,  but  an  imita- 
tion ;  this  eri- 
dence  harinff 
been  rejected, 
tbe  court  re- 


foUowing  reasons :  '^  Wh^n  a  witness  has  seen  auo 
write,  or  lias,  by  receiving  notes  or  letters  from 
become  acquainted  with  his  hand-writing,  he  h 
ground  of  forming  a  belief  as  to  it.  But  where,  1 
this  case,  he  acknowledges *ttiat  he  had  not  any  pret 
acquaintance  whatever  witk  the  hand-writing  of 
^^T^^^n  Pla»n*iff>  he  could  not,  as  t  conceived,  have 
the  ground  that  foundation  for  his  opinion  or  belief,  whether  the  sii 

such  evidence,  .  ^  '  < 

evenifadmis-     ture  in  question  was  genuine  or  only  an  imitation  ; 

sible,  was  en-      *       t     1  1  i*    « 

tiUed  to  Tery  he  had  never  seen  or  had  any  knowledge  of  thai 
and  that  the  ^hich  it  was  supposed  to  be  an  imitation*  '  There  Is 
ittWythe^^     general  known   standard  by  which   hand-writing 

court,  a  new 

trial  ought  not 

to  be  granted,  unless  for  the  flection  of  evidence  which  might  reasonably  htTt  all 

the  verdict     Qumt,  if  such  eridence  be  admissible  at  lOl. 


tt] 


GUENKT 

.    agamM 
Lamglands. 
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)n1y  be  d^^rffliDed  td  bfe  cMltlteN  jgg^^ 
J  previous  knowledgfe  of  the  geildiie 
land-writings  of  men  being  as  Various 
itiions  of  skilful  engineers  and  mari- 
ivcfti  in  eVidetice  in  ma(tei*i^  d^didirig 
to  what  efibcf  an  embankment  in  a  ' 

U  may  haTe  upon  ft  harbour,  dr 
I  been  navigated  skilfully.  B^taxii^j 
witness  has  a  knowledge  of  th6  allege 
1  enables  bim  to  judge  and  form  a  i 

t^M    I  had  never  known  sUdh  loose  \ 

dmitted,  or  ^en  oflered,  and  it  struck 
issidn  of  it  Would  produe^  irtUch  niis- 
endangct  written  secutities.''  The 
irt  of  the  defendant  of  th€  siibsetibing 
lirrant  Of  attorney  and  dtblfrs,  ivnM  §o 
[ity  dcjclared  thetbselve^  Satisfied,  ^nd 
fo^  the  defendant.  KHalvlt/^y  in  la^t 
<A)tained  a  role  nisi  for  a  ne#  ttiali  6n  j 

his  evidence  was  admissible,  and  hAd  {• 

nd  now,  I 

QftfTi}^  shewed  eause^  and  suggested 
Q  issue  to  satisfy  the  conscience  of  the 
A  ought  not  to  be  granle<l,  unless  evi- 
t  nature  had  been  rejected.  And  they 
whether  this  was  admissible  or  not, 
^v^nts,  it  could  not  have  produced  any 
i^erdict^  i' 

7Ai//y,  contra.     Goodtitle  dem.  Revett  v. 
Bex  Y.  Caiat  (b)f  esUblish  the  admis- 

497.  (A)4S4»^117; 

sibility 
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1822. 

Gourxr 
againii 


sibillty  of  the  eyidenoe*  In  Birch  v.  Crewe^  London  Att 
after .  Trinity  term,  1 821,  the  sftDie  evidence  jti«e  offi 
was  received  by  AbboU  C  J.  It  is  impaiiiMti  to 
what  e&ct  it  might  have  produced  <ni.  the  jncy,  teott 
if  not  overruled,  it  would  hove  been  folkwrod  vsf^ 
evidence  of  many  other  skilful  .persons  ^  to  the  « 
effect.  And  whoi  evidence  has  been  wboUy  cukm 
the  Court  will  not  weigh  very  nicely  what  eflbct  it  Bfl 
have  had  if  recrived* 


Abbott  C.  J*  I  have  long  been  of  opinioOf  \ 
evidence  of  this  description,  whether  in  strictness  of 
recdvable  or  not,  ought,  if  received,  to  have  no  gi 
^weight  given  to  it. .  This  was  an  issue  directed  by 
Court,  in  order  to  enable  them  to  come  to  a  satisfiict 
conclusion  upon  a  rule  pending  before  them.  *] 
other  evidence  in  this  case  was  of  so  cogent  a  desa 
tion  as  to  have  produced  a  verdict  satis&ctory  to 
Judge  who  tried  the  cause;  and  I  can  pronounce 
judgment  much  mdre  to  my  own  satis&ction  upoi 
verdict  so  found,  than  if  this  evidence  had  been  adn 
ted,  and  had  produced  a  contrary  verdict.  For  I  th 
it  miich  too  loose  to  be  the  foundation  of  a  judi< 
decision,  either  by  judges  or  juries.  The  mle^  Ac 
fpre,  for  a  new  trial  most  be  discharged.  < 


Bayut  X  concurred* 


i 


HotRotD  J.  I  have  great  doubt  •  whether  this 
legal  evidence ;  but  I  am  perfectly  clear  that  it  is. 
received,  entitled  to  no  weight;  and  this  being  an  isi 
directed  to  satisfy  the  Court,  we  shall  btet  ezerase< 
discretion  by  refusing  a  new  trial. 

•B] 


Lanqi^akos* 
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in  be  no  doubt  that  this  is  not,  in        1822. 
latural  hand-writing  of  the  party;  • 

at  the  time  he  wrote  it  he  had  the  _  against 
the  deed^  he  would  not  sign  it  in 
he  eridence,  therefore,  if  received, 
no  weight.  It  is  impossible  for  any 
hand-writing  being  an  imitotion, 
le  original ;  and  it  does  not  appear 
bilow,  that  an  inspector  of  franks 

of  ascertaining  imitated  hand- 
at  all  events,  this  evidence  was 
liBcient  ground  not  having  been 
eceiving  it.  But  still,  even  if  it 
n  satisfied  that,  on  the  ground 
hief  Justice^  this  rule  ought  to  be 

Rule  discharged. 


U£R  against  Simmons.   ^SAA  tro  i.i^?^^^N 
the  plaintiff  an  auctioneer,  airainst  ^^  ag«nt  con- 

'^  ^  templmted  by 

not  taking  or  clearing  away  or  pay-  Uie  nth  sect. 

of  the  statute  of 

»ney,  being  842.,  for  a  lot  of  turnips,  frauds,  m-Ho  is 
n  certain  land.     Second  count,  for  fendlLtbjUs 
^ed  and  sold,  &c.,  and  the  usual  Jf^wljir' 
,genend  issue.    At  the  trial  before  ^;,-^»^^ 
anizes  for  the  comity  of  Sum,,  the  ^^^^l^:^ 
faether  there  was  a  suffident  con-  «>  auctioneer 

wrote  down  the 
defendant's 
■te  to  the  kit  puKhaied  t  Held,  that  in  an  action  brought  in 
the  entry  in  locb  book  wei  not  sufficient  to  take  the  case  out 

Z  tract 


s»^ 
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8upi«iit« 


tract  in  writing  tq  fatisiy  tbe  statute  of  fraud». 
peared  that  the  coptract  given  in  evidcjPce  waa  tb 
in  vhiish  th?  plw^tiff  himsdf  had  written  4pyP 
ferrnt  biddi^gfii  opposite  to  the  lotf»  and  whjpl 
had  b«en  duly  stamped.  The  learned  Ju^gt  i 
a  verdict  for  the  plaintiff)  reservipg  to  tb#  dei 
liberty  to  move  to  enter  a  nonsuit.'  Marryaiy 
MMaelmas  term,  obtaiqed  a  rule  nisi  for  that  p 
and  cited  WrigfU  v.  DannaA  (a). 


Gumey  and  Abraham  now  shewed  cause*  Tt 
no  interest  in  land;  for  the  turnips  having  ce 
grow,  the  land  merely  was  a  warehouse  for  them, 
even  if  this  be  not  so,  the  book  is  sufficient  to  Xi 
case  out  of  the  statute.  For  the  plaintiff  may  I 
sidered  as  the  agent  of  both  himself  and  tbe  def 
for  the  pni*pose  of  reducing  the  contract  into  v 
The  case  of  Wright  v.  Dannah  is  distinguishable, 
the  party  who  wrote  the  memorandum  was  the 
who  made  the  sale  for  his  own  benefit  Here  it 
case  of  an  auctioneer,  who  has  no  personal  inte 
tbe  transaction. 

Abbott  C.  J.  The  most  favourable  way  fi 
plaintiff  is  to  treat  the  question  as  a  case  of  goo^ 
and  delivered ;  and  then,  the  goods  being  above  th 
of  10/.,  the  case  will  fall  within  the  17th  section 
statute  of  fraudsi  which  requires  some  note  or  met 
dum  in  writing  of  the  bargain,  to  be  made  and  sigi 
the  parties  to  be  charged  by  it,  or  their  agents,  the 
lawfully  authorised.     Now,  the  question  is,  whetl 


(a)  3  Camp.  S05. 
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fas 


bndanl'fl  name  by  the  plaintiff,  with 
lefendant,  be  in  law  a  signing  by  the 
g^eral)  an  auetic^fieer  may  bo  con* 
and  witnosa  of  both  partial.     But 

in  thus  ca«ei  from  the  auctioneer 
!  contracting  parties.  The  case  of 
ems  to  me  to  be  in  pointi  and  forr 
at  wKieh  I  have  arrived,  vix.  that 
ited  by  thtr  legislature,  who  it  to 
ilia  signatDre,  must  be  some  third 

oth^  <90Qtraeting  party  upon  tb^ 


I82g. 

Farebrothir 
agninst 


Hule  absoliiteu 


Another  against  Bionold* 


plaintiffs,   who  were  printers,  to  A  printer  can-  ^^^^^/ 

^                                        .                               not  recover  for  l       J 

of  92/,  55.  for  printing  a  pamph-  labour  or  ma.  /^  /--// 

^       ^       '^        terials  uaed  in  ' 

Uucidation  of  the  System  of  Fire  printing  anj  /  <%*^Jii^ 

Part  of  the  charge  was  for  print-  Sx«  hit  Mme  /  *  ^   / 
T.    At  the  trial  before  Abbott  C  J-,  ^  X^^^l 

ngs   after   \ds!t  Bilary  term,    the  c- 79.  «.  27.  f'^lj. 


led,  and  it  purported  to  be  printed 
nderj  267,  Strand,  and  not  by  the 
yected,  on  the  part  of  the  defend-* 
Ifs  could  not  recover,  the  39  G.  S. 
enacted,  "  Tliat  ^ery  person  who 
r  or  book  whatsoever,  which  shall 
led  to  be  published  or  dispersed, 
hall  be  sold  or  given  away,  shall 
of  every  such  paper,  if  the  same 
Z  2  shall 


z 
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1822.       shall  be  printed  on  one  side  only,  and  upon 
■  and  last  leaves  of  every  paper  or  book  which  s 

agamu  ^ist  of  more  than  one  leaf,  in  legible  characte: 
her  name,  and  the  name  of  the  city,  town,  p 
place,  and  also  the  name  (if  any)  of  the  squai 
lane,  court,  or  place  in  which  his  or  her  dwell 
or  usual  place  of  abode  shall  be ;  and  every  pe 
shall  omit  so  to  print  his  name  and  place  of  a 
every  such  paper  or  book  printed  by  him, 
every  person  who  shall  publish  or  disperse,  or 
publishing  or  dispersing,  either  gratis  or  for  m< 
printed  paper  or  book,  which  shall  have  been 
after  the  expiration  of  forty  days  from  the  p 
this  act,  and  on  which  the  name  and  place  of 
the  person  printing  the  same  shall  not'  be  p 
aforesaid,  shall,  for  every  copy  of  such  paper 
lished  or  di^ersed  by  him,  forfeit  and  pay  tl 
201"  It  was  contended,  that  the  statute  bein^ 
tive,  the  printer  must  print  his  name,  &c.,  and 
case  must  be  governed  by  the  same  principles 
which  had  been  applied  to  other  prohibitory 
and  Ribbans  v.  Crickett  (a),  Lightfoot  v.  Tenant 
V.  Hodgson  (c),  and  Langton  v.  Hughes  {d)j  w 
The  Lord  Chief  Justice  directed  the  jury  to  fii 
diet  for  the  plaintiff,  with  liberty  to  the  defe 
move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
having  been  obtained  in  last  Easter  term, 

Scarlett   and   F.  Pollock  now   shewed   causi 
omission  to  insert  the  name  of  the  printer  on  the 


(a)  1  Bot.i  Put,  264.  (c)  2  Campb.  147.     11  East, ; 

(6)  1  JBos,  4  2V.55L  (d)  1  Matde  *  Sdw.  59*. 
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not  constitute  such  a  breach  of  the        1822. 
t  the  plaintiffs    recovering  in  this  ' 

established  inile,  that  where  an  act        agahist 
,  by  prohibiting  what  was  lawful  be- 
fic  remedy  against  such  new  offence, 

pursued.  But  if  it  bfe  an  offence 
i  indictment   is  also  maintainable. 

And  where  newly^reated  offences 
by  the  general  prohibitory  clause  of 
>  an  indictment  will  lie ;  but  where 

prohibitory  clause,  specifying  only 
those  remedies  must  be  pursued. 
The  omission  to  insert  the  name 
Dt  an  offence  at  common  law.  It 
;tatute  which  contains  no  general 
lit  a  particular  clause,  which  is  not 
ig  a  particular  remedy.  It  is  not, 
ble  offence ;  and,  if  not,  it  is  not  % 
LW  as  to  operate  as  a  bar  to  a  de- 
It  is  true  that,  in  Marchant  v, 

of  Common  Pleas  decided  that  an 
[laintained  by  a  printer  for  printing 
eekly  periodical  work,  printed  on 

distributed  as  newspapers,  unless 
lis  name  at  the  stamp-office  in  an 

name  and  place  of  abode  printed 
e  publication,  as  required  by  the 
In  that  statute,  however,  there  was 
y  clause,  without  any  specific  pe- 
te clause  with  a  penalty  annexed. 
e  is  no  prohibitory  clause  whatever, 

(6)  1  Burr,  544.  (c)  2  B.  Moore,  14. 

Z  3  but 
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I H22*  but  merely  a  portictiliir  regulating  clause^  protect 
a  specific  penalty.  That  case,  therefore^  confirix 
diBiincUon  which  has  been  laid  down  in  many  fi 
casesi  between  a  pvohibition  and  a  penal  enactment, 
cgtes  cited  at  the  trial  are  inapplicable  to  the  pr 
2^vp  T.  Hodg$(m  was  decided  on  the  ground  of  fraud 
the  other  three  ca^es  cited  werecases  of  actual  prohib 
In  Suttivan  v.  Greaves  (a),  GalKni  v»  Laborie  (6),  i 
V.  Lashlet/  {c)f  Brown  v.  Turner  (d),  Camden  v.  A 
son  (f ),  Mitchell  v.  Cockbum  (/),  Booih  v.  Hoelgso) 
Aubert  v.  Maze  (A),  Buck  v.  Buck  (i),  L&f house  v.  fl 
ton  (*),  Parkin  v.  JOic*  (/),  JVM  v.  jBrooJt  (w^  j 
chant  ▼.  fixiTu  (n),  and  Cannon  v.  £ryc^|  eithe 
indictment  might  have  been  supported  at  commou 
or  the  statute  in  each  particular  case  contained  di% 
words  of  prohibition,  or  «uch  as  rendered  the  con 
null  and  void  ab  initio.  The  cases  of  Tenant  v 
liott  {0)9  Farmer  v.  Bttssell  {p)f  Bobimon  v.  Bland 
Faikney  v.  Meifnous  (r))  and  Petrie  v.  Hannay  (f)] 
authorities  to  shew  that  a  defendant  is  not  allowed  1 
all  occlusions  to  avail  himself  of  illegality  as  a  prote< 
against  a  just  demand,  even  in  transactions  in  coi 
veution  of  the  policy  of  particular  statutes.  In  Grei 
V.  Le  Clerc  Bois  Valon  {t)%  it  was  held,  that  a  pe 
not  licensed  as  a  surgeon,  according  to  the  3  ^ 
c«ll«>   niay   recover  for  business   done    on   a  qi 

(n)   Park  on  Insurancef  8.                  (/).  3  Taunt.  6, 

(ft)  5  r.  R.  949.  (m)  2  B.  IfMrf,  14. 

(c)  €  T.  R.  61.  (n)  5  JBarn.i  A,  179. 

\d)  7  r.  i2.  650.  (o)  1  Bos.  4-  iV.  5. 

(0  1  Bou  i  Pul.  Vi7t2.  (p)  1  B90.  i  Pui.  296. 

{/)  2  H.  ML  37*^.  ^                 (y;  2  i?urr.  1077. 

fe)  6  r.  i2.  405.  *                 (r)  4  Burr,  2069, 

(fr)  2  Boi,  i-  PtU.  371,  (*)  5T.B.  419. 

(0   1  Camfft.  550.  (J)  2  Camp^  141. 
{k)  2  Campb.  2^1. 
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oot  being  prohibitory,  but  merely       1822. 
of  the  act  «re^  "  no  person  shall  ■ 

(o  exercise  phyuo  (u:  surgery,.  &c.  against 
er  peiudty  of  j/«  per  montlu"  In 
a),  it  was  heldj  that  a  person,  selling 
der,  wbo*^is  also  a  distillert  which 
>hibited  by  the  26  (5, 3.  c.  73.  «•  54, 
;b  he  knew  that  the  spirits  were  to 
lery ;  and  in  Johnson  v.  Hudson  (i), 
unlicensed  dealer  in  tobacoo.  might 
\n  for  tobacco  sold  and  delivefied, 
statute  29  Geo.  9*  c*  68.  s.  70.  which 
rsoa  who  shall  deal  m  tobacco  shallf 
tberi^  take  out  a  license,  #nd  by 
to  be  renewed  yearly,  under  a  pe^- 
ground  of  the  decision  in  that  case 
a«  no  clause  whatever  making  the 
;  that,  at  most,  it  was  a  mere  breach 
ilation,  which  was  protected  by  a 
'he  three  cases  last  cited  are  strong, 
r  of  the  plaintiffs'  fright  to  rea>ver 
les,  in  this  case,  a  great  part  of  the 
arises  in  respect  of  th^  paper  pro* 
rinting,  ^nd  for  tha^  at  all  eTmtBf 
recover, 

iras  stopped  by  the  Court 

am  of  opinion,  that  the  mle  for 
t  must  be  made  absolute.  Where 
^articular'  thing  to  be  done,  it  must 

there  b"?  aa  omission  to  do  the 
>  not  any  excuse  that  the  party  did 

iSl.  (b)  n  East,  190. 

Z  4  not 


I 


■Ddhit 

■■K^  (not  the  MOie  < 

«f  Uf  or  her  pboe  o 

coBtahii  a  poHthpe 

^SD  printed.    Herc^  tl 

to  print  thensai 

And  lam  of  op 

Id  tne  either  far 

profided,  wbei 

adject  matter, 

of  an  act  of  I 

a  DOBsnh  must  the 


BciUT  X  TW  J»  GL  SL  c  79L,  estafaBsbes  » 
tepdadoBi  ferpdbfir  povpoKk.  It  reqaires  that  c 
•cts  AaS  be  doKv  ad  ai^es  it  penal  for  any  f 
to  neglect  to  do  thoK  acts.  The  omitsioa 
^hein  is  a  direct  mhtin  of  the  law :  and  a 
earmtn,  be  pcnntted,  m  a  comt  of  bw,  to  recoi 
work  and  iabov  done  m  fireot  vioiation  of  tb< 
Where  a  proriaoo  is  enaettd  for  peblie '  pi^ 
I  thfnk  that  it  makes  no  diffiraice  #be*€T  th6 
be  prohibited  absolntdy  or  only  mider  a  penalty, 
public  have  an  interest  that  the  thing  shall  n 
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t)jeotion  in  thi»  m^  mufll  preyay,  iK>t       1822. 
^Msidq»t^}m  for  4tfat  j()f  fjb^pi^blip. 


ISiepiiiioiplQ  appUqable  tp^  ttie  prewit 
ibHshed.bjr  many  dociMed  authorities, 
ppoar  to  me  to  be  mys0nDAdiatwtion  > 
P9  wh^te  a  statute  rfquireB.athiog^be  < 
i|  prohibits  k  hom  bekig  dofie.    Hare 

the  printer's  name  to^  appeiair  on  the 
a  eflbot  the  ebme,  as  if,  it  prcliilHtad 
g  any  work  vUhout  affixiag  hid  name 
^  hfowevetf  that  there  is  a  distinctipn 
Mas  where  a  thing  is  prohibited  gea^ 

it  is  prohibited  only  under  a  penalty, 
not  merely  prdiibited  under  apefudty, 

expressly  requires,  that  the  printer's 
inted,  which  is  the  same  thing  as  if  it 
'ohibited  him  from  printing  a  work 
»    The  rule  therefore  must  be  absohite. 

distinction  betweeamahipn^b^ti^and  ) 
t>een  long  since  exploded.    It  was  not 
ly.aound  principle^  for  it  is  eguidiy  un- 
hffa\d  be  aUowad  io  take  advaiitage  of 
lys  he  ought  not  tp  do,  iwh^her  the 
fd,  because.it  is  .against  good  mqral^  or 
olubitfef^r  because  }t  is, against ,  the  in- 
1^    T^  pbject  of  the  a9  (j.  ,?!•  .w»  *<>  1 
4  i^eqtual  ^lesDs  of,  discp^erfng^^the  I 
r.puj^llGajtiqn,.  ia  order  that  they  ipight  ; 
h)4^%^e^c(^atenfs,  and  for  that  pur-  ! 
Qtedy  that  (all  the  parties  oopcemed  in  ! 
»li^<m4nto  the  world,  whether  printers 

or 


Bwnnr 

qgmnst 
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or  publishers,  •ball  be  made  knows.  Here,  the  px 
tcr's  9ame  bai  not  been  printed  upon,  the  publication 
required  by  the  act  of  parliament,  and  that  being 
there  it  no  legal  contract  on  which  an  action  can 
founded,  inasmuch  as  the  thing  was  done  m  dii 
violation  of  the  law.  The  case  of  Marehmii  v.  £oan 
pr06ii»ely  in  point*  I  am  of  opinion,  therefore,  that  I 
pamphlet  having  been  sent  out  without  the  name  of 
priliter,  he  cannot  recover  for  the  labour,  or  for 
materials  used  in  printing  it.  The  rule  muit  therei 
be  made  absolute.  .  ,• 

Rule  absola 


Sleat  and  Others  against  Fagg. 

^SliTw  DECLARATION  stated,  that,  in  consideration  t 
banker's  note.,  the  platntifFs,  at  the  request  of  the  defendant,  1 

130«.  and  ad-    caused  to  be  delivered  to  the  defendant  a  parcel,  o 

dressed  to  their        ...  r  ^ 

clerk,  in  order  taming  prOmissory  notes  for  payment  of  money,  coun 
nature  of  its  bank  notes,  and  other  notes,  of  the  value  of  SOOO/.,  a 
dkUvJlSi  to'iiie  certain  promissory  notes  by  the  plaintiffs,  for  the  p 
^*^l^^r'  ™^"^  ^^  money  on  demand  to  the  bearer  thereof,  to 
itov^ue.^tobe  forwarded  by  defendant  for  plaintiffs,  towards  CAr 
mail  coach,  and  ckurck^  in  the  county  of  Hants,  for  a  certain  reward 

was  accepted  " 

defendant  In  that  behalf,  defendant  undertook  to  forwi 
such  parcel  towards  Christchurch,  by  a  certain  coj 
called  The  Pool  Mail.  Breach,  that  defendant  did  i 
forward  the  parcel  by  the  Pool  mail,  but,  on  the  c( 


by  him  to  be 
so  carried. 
The  parcel  was 
sent  l>y  a  dif- 
ferent coacbi 
and  was  lost 
The  carriers 
had  previously 
given  notice 

that  they  would  wAh%  aMwerable  for  any  parcel  abow  5/.  in  value,  if  lost  or  damaf 
unless  an  insurance  were  paid.  No  insurance  having  been  paid  in  this  case,  U^ld,  i 
ihrithstan^ing  that  the  earner  ww  responsible  tor  the  Toss, 


trai 


Fi^QG. 
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parcel  to  be  sent  by  a  certain  other        1822. 

e  parcel    and  contents  were  lost   to        

on-as6umpsit.      At  the  trial,    before        agaijt$t 
le  London  sittings   after  last  Hilary 
;  appeared  to  be  the  facts  of  the  case. 

baukersi  resident  at  CAristchttrcA,  in 
t/5,  and  issued  .promissory  notes,  pay* 
5'  in  Londonj  Messrs.  Rogers^  Tovogood 
evf  for  a  considerable  tim^  had  been 
ndingy  on  the  first  of  every  month)  a 

a  large  quantity  of  noteSy  paid  by 
f  the  plaintiffs  during  the  preceding 
•to  Mr.  Angier^  Christdmrchy  Hants^ 
head  clerk  in  the  plaintiffs'  bs^iking 
reels  were  sent  to  the  office  of  the  de- 
i  and  Crown,  ffolbom^  for  the  purpose 
d  by  them  to  ChriUchurch  by  the  Pool 
t  insured  as  parcels  of  yalue.  On  the 
0,  Rogers^  T&wgood  and  Co,  delitered 
he  defendants  in  HolborUj  a  brown 
itaining  notes  of  the  plaintiff  to  the 
It  was  addressed  to  "  R.  Angier^ 
nts,  per  mail,"  and  the  defendant's 
Led  it  to  go  by  the  mail.  It  was  in 
tJiampion  light  coach,  which  went  fron^ 
t  half  past  four  in  the  evening.     It 

at  the  office  to  send  all  parcels  ad- 
hurch,  which  arrived  at  the  office  before 

light  coach,  and  the  defendants  had 
d  preceding  months,  tlie  parcels  which 
ed  to  Mr.  Angier,  and  which  had  been 
by  the  mail  The  Southampton  light 
L  io  Holhom  at  half  past  four  5  it  stop- 
ped 
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ped  for  supper  and  other  purposes  on  the  road  ;  ai 

Southampton  the  parcels  are  taken  out  to  be  ready 

the  mail  arrives.     The  mail  leaves  the  Bell  and  C 

in  Hdbom  at  half  past  seven  in  the  evening,  an( 

rives  at  Southampton  about   twenty  minutes   after 

light  coach,  and  then  any  parcels  coming  by  the  ( 

coach,  addressed  to  Christchurchy  are  put  into  the  j 

and  forwarded  to  Ringwood^  where  such   parcels 

then  put   into   a   mail-cart,    and  conveyed   to  O 

church.     Neither  of  these  coaches  went  the  whole 

from  Londxm  to  Christchurch.    The  price  of  the  carr 

of  such  parcels  was  the  same  by  both  coaches.     It 

peared  that  the  defendant  had  given  notice  that  he  w< 

not  be  answerable  for  any  article  exceeding  SL  valu 

lost,  stolen,  or  damaged,  unless  the  article  were  insui 

and  the  plaintiffs  were  cognizant  of  that  notice.    WI 

an  article  was  insured  as  a  parcel  of  value,  it  was 

practice  in  the  defendant's  office  to  place  it  while  tl 

in  an  iron  chest,  and  upon  loading  the  coach,  to  pi 

it  in  the  boot  of  the  coach,  with  the  heavy  luggage  c 

it,  so  as  that  it  could  not  be  taken  out  without  remov 

the   superincumbent  articles.     The  parcel  in  quest 

not  having  been  insured  as  a  parcel  of  value,  was  pla( 

under  the  seat  in  the  inside  of  the  coach,  and  was  1( 

The  defendant's  book-keeper  stated  that  he  had  alwi 

supposed  the  parcels  sent  to  the  plaintiffs  Co  contain  so 

monthly  publication.     On  that  day  on  which  the  par 

in  question  was  lost,  a  person  who  booked  himself  li 

in  the  evening,  in  the  name  of  Jones^  for  Southampt 

as  an  inside  passenger,  and  who  was  present  when  t 

coach  was  loading,  and  heard  the  names  of  the  perso 

to  whom  the  different   parcels  were  addressed  call 

over,  went  by  the  coach  as  far  as  Famham^  saying  th 

he  meant  to  sleep  there,  but,  upon  enquiry,  no  infori 
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^ards  be  obtained  there  respecting  him,        1822. 
y  little  doubt  that  he  was  the  person  - 

he  parcel     On  the  following  mornings        agpiiui 
s,  to  the  amount  of  1050/^  were  pre- 
ent  at  Messrs.  Rogers,  Towgood  and 
The    defendant,   W.  G.  Rogers  and 
the  proprietors  of  the  Pool  mail ;  the 

0  other  different  persons  were  the  pro- 
'outkampton  light  coach.  Upon  these 
Chief  Justice  was  of  opinion,  that  if 

1  mail-coach  travelling  the  whole  way 
^hristchurch,  the  plaintiffs  would  have 
Bcover;  but  the  fact  being  otherwise, 
jury  to  consider  whether  the  risk  was 
iding  the  parcel  by  the  light-coach 
i! ;  telling  them,  if  they  were  of  opi- 
k  of  loss  was  increased  by  sending  the 
ibstituted  mode  of  conveyance,  they  / 
their  verdict  for  the  plaintiffs.   A  ver- 

for  the  plaintiffs  for  1050/.  A  rule 
obtained  in  last  Michaelmas  term  for 
)e  ground  that  the  carrier  was  in  this 
J  the  terms  of  his  notice,  the  parcel 
nsured. 

ra^,  and  JP.  Pollock,  now  shewed  cause. 
s  not  protected  by  his  notice;  for 
of  negligence  in  the  course  of  the  per- 
,  but  of  non-performance  of  the  con- 
idant  contracted  to  send  by  one  coach, 
sent  by  another.  If  a  purchaser  of 
)  vendor  to  send  them  by  a  particular 
is  them  by  another,  and  they  are  lost, 

the 
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the  v#«dp»  would  clearly  be  respeosible.  HeFa 
the  jury  hav€  foupd  that  the  risk  wa^  increased  by 
defendant  having  seut  the  parcel  by  the  light  co 
imiefiid  of  the  mail.  The  wwt  of  notice  to  the  ew 
of  the  wine  of  the  pt^rcel,  might  poMibly  hav^  been 
ftDswer  to  this  action,  if  the  parcel  had  been  seat  by 
Pdol  mail,  and  leat  in  the  oourse  of  conveyance. 


JUttledak  and  Parke,  contra.  No  notice  having  b 
given  to  the  defendant  of  the  value  of  the  parcel, 
la  discharged  from  liability  by  the  stipulation  in 
notice,  that  he  will  not  be  an^wer^ble  for  any  gw 
above  a  certain  ^^lue  unless  insured.  In  BmUon 
Dmown  («),  it  was  held,  that  any  unfidr  ooncealmefit 
the  value  of  the  parcel  by  the  party  sending  it*  d 
charges  the  earrier,  and  Baj/l^  J.  there  says,  <<  Xl 
Ihe  holding  out  as  an  ordinary  risk,  what  i»  renUy  \ 
extraordinary  one,  is  a  legal  fraud."  In  this  ^ase,  t 
notes  were  inclosed  in  a  brown  paper  parcel,  and  a 
dressed  to  a  clerk  of  the  plaintiffs,  for  the  v^ry  purpc 
of  eoBcealing  the  nature  of  the  contents  from  thi 
persons,  but  the  defendant  wa^  thereby  also  deoeivc 
and  was  induced  to  consider  it  as  a  pared  of  no  valu 
and  to  place  it  in  a  part  of  the  coach  where  parcels 
little  value  are  usually  placed.  It  is  true,  that  the  d 
feadant  undertook  to  carry  this  pargel  by  the  Pool  ma 
but  that  special  undertaking  cannot  vary  the  cons 
quenccs  of  any  breach  of  the  contract.  The  de^dai 
enters  into  the  contract  to  carry  by  a  particular  cpi 
veyance»  on  the  condition  only,  that  the  papty  shall  de 
&iriy,  and  not  coQimit  any  fraud.    In  Baison  v.  Dohomh 


(a)  4^,  ^^.21. 


•ther 
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ni^on  on  the  part  of  the  pluinHjf, 
Dtice  of  the  value  of  the  parcel ;  here 
nal  urcumstance,  the  parcel  is  ad- 
>f  Uic  plaintiffs,  for  die  very  purpose 
ature  of  Us  content^  and  thai  was  ^ 
;fendaDt^  and  niilliiied  the  contract. 
Ian  (a),  the  defendants,  who  were  pro- 
and  heavy  coach>  contracted  to  send 
I ;  it  was  booked  for  tlie  heavy  coach, 
Xhey  were  held  not  to  be  liable  for 


IS22. 


Si,  EAT 


I  am  of  opinion,  that  there  is  no 
mg  thia  verdict,     I  cannot  say  that 
ition  of  the  contents  of  the  parcel  to 
he  directing  of  it  to  a  clerk  of  the 
rpose  of  concealing  its  contents,  was 
the  carrier  as  to  niake  his  contract 
has  been  held,  indeed,  that  a  plain- 
iwcd  to  complain  of  a  negligent  per- 
ritract  by  the  carrier,  where  that  neg- 
accaiioned  by  the  plaintiff  *s  own  act* 
[  the  parcel  as  a  tbUig  of  no  vake. 
not  the  case  of  the  negligent  perform* 
tt,  but  of  a  refusal  altogeiher  to  per- 
rndaiit  did  not  *eml  tlie  parcel  by  the 
lad  contracted  to  do-     This  forms  a 
1  between  this  case  and  that  of  Baison 
des>  ill  this  case,  the  jury  have  ex- 
it  by  the  substituted  mode  of  con- 
!rty  wai  exposed  to  greater  risk  than 
I,  had  it  been  sent  by  the  mode  elected 

by 
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by  the  plaintifis.     For  these  reasons,  I  tfaink  tint 
rule  for  a  new  trial  most  be  discharged. 

Baylby  J.    InBatson  y.  JDontMrn,  the  vetygp 
of  action  against  the  carriers  was  a  ni)§jigPHt 
formance  of  their   duty,  and   it  was  held,  that 
plaintiff  in  that  case  could  not  make  that  n^i^jgn 
ground  of  action,  because  he  had  superinduced  i 
his  own  neglect,  in  not  communicating  the  value  o 
parcel  to  the  defendants.     If  that  had  been  done, 
would  probably  have  placed  it  in  a  more  secure  pi 
the  coach.     In  that  case,  the  carriers  in  performaa 
their  contract  placed   the  parcel  in  the  coach,  ani 
foundation  of  the  charge  against  them  was  mere  s 
gence  in  the  course  of  performing  their  cpntrsct. 
is  a  case  not  merely  of  negligence,  but  of  misfea^i 
for  the  defendant  received  the  parcel  for  the  pur 
of  conveying  it  by   the  Pool  Mail,  'of  which  he 
a  proprietor.      H^    however,   divests   himself  ol 
charge^  and  sends  it  by  another  conveyance,  ci  w 
all    the    same   persons   were    not  proprietors* 
defendant,  therefor^  did  not  carry  it  in  pursoanc 
his  contract,  but  substituted  a   different  carrier, 
that  being  so,  this  case  is  governed  by  the  deddoi 
the  Court  in  Gamett  v.   Willan.  {a)      If  the  defeni 
had'^ent  the  parcel  by  the  mail  in  pursuance  of  his  < 
tract,  I  should  have   been  of  opinion,  that-under 
circumstances   of  the  case,  he  would  not  have   I 
liable  for  the  loss.     But  having  sent  it  by  a  diSk 
mode  of  conveyance,    I  am   of   opinion   that   hi 
liable,   and  consequently,  that  this  rule  most  be 
charged. 


(a)  Am,  6$. 


HOMU 


Sleat* 
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am  also  of  opinion,  that  in  this  case        |^22 

»  be  a  new  trial.     The  question  is, 

•  IS  protected  from  the  loss  in  ques-       ^gt 

rf  his  notice.    I  think,  that  in  coses       ^* 

arrier  is  not  thereby  exempted  from 

rly'a  case  of  misfeazance.    It  is  not 

e*  course  of  performing  the  contr^ct^ 

isal  by  the  defendant  to  execute  the 

into  by  him ;  for  here  he  contracted 
Aveyance,  the  proprietors  of  which 
He  in  case  of  loss,  and  he  sends  by 
ifferent  proprietors.  This,  therefore, 
I  in  the  mode  of  performance,  but  is 
ion  of  his  contract,' and  therefore  a 
The  plaintiffs  in,  (his  case  might 
:  they  having  delivered  to  the  de- 
br  a  particular  purpose,  lie,  by  a 
converted  it  to  a  different  purpose, 
>ver  might  have  been  joined.  I  en- 
ibts  in  the  course  of  the  argument, 
WW  the  proper  form  of  action,  on 
?  concealing  from  the  defendant  the 

might  be  considered  such  a  fraud 
plaintiflft,  as  to  annul  the  contract 
n  the  party  must  have  had  recourse 
le  misfeazance.     But,  upon  further 

of  opinion,  that  the  contract  was 
7  void  by  that  a^l  jjf  the  plaintiffs, 
lat  the  defendant  would  have  sent 
me  coach,  even  if  the  plaintiffs  had 
eel  of  value,  inasmuch  as  all  parcels 
ore  a  certain  hour,  were  forwarded 
,  therefore,  the  concealment  of  the 
ause  of  the  non-performance  of  the 
A  a  contract, 


CASEP  IN  HILARY  TERM 

contracti  in  which  respect  this  oase  is  distin^is 
from  Batsan  v.  Donooan.  There  the  foondalioa  i 
action  was,  the  negligence  gf  the  carriers  in  the.cou 
performing  the  contract ;  here,  the  ground  of  act 
an  absolute  refusal  to  perform  the  contraqt  For 
reasops,  I  am  of  opinion,  that  the  plaintiffs  in  thi 
are  entitled  to  recover,  and  that  the  rule  for  a  ne? 
must  be  discharged. 


B£ST  J.  I  had  the  misfortune  to  differ  from  Ih 
of  the  court  in  Batson  v.  Donavany  and  the  opin 
delivered  in  that  case  continues  unaltered.  Th< 
circumstance  from  which  fraud  is  attempted  to  b 
ferred  in  this  cose,  i^  that  the  parcel  was  direct 
Mr.  Angtevy  (who  was  not  the  owner,)  in  order  tl 
might  not  be  known  to  be  k  banker's  parcel, 
liowever,  is  not  a  circumstance  which  affords 
evidence  of  fraud  as  to  avoid  the  contract;  there  mi 
a  positive  fraud.  Here  there  is  a  mere  conceal 
which  does  not  amount  to  fraud.  For  these  reasons, 
of  opinion,  that  the  plaintiffs  are  entitled  to  recovei 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  disdia 


Wright  against  Snell  and  Others. 


A  SSUMPSIT  for  money  had  and  received. 

general  issue.     At  die  trial,  at  the  London  si 
after  Michaelmas  tem^   1820,  the  jury  found  a  v( 


A  carrier  had 
given  notice 
that  all  goods 
would  be  sub- 
ject to  a  lien, 
not  only  for  the 

Jreight  of  the  particular  goods,  but  also  fbr  any  general  balance  due  from  thetr  m 
owners.  Goods  haying  been  sent  by  the  carrier  addressed  to  the  order  of  J.  &  < 
factor ;  Held,  that  the  carrier  had,  not  as  against  the  real  on'ner,  any  lien  for  the  balai 
from  J.  S.  Query,  whether,  if  the  notice  had  been,  that  all  goods,  to  whomsoeTer  beU 
should  be  subject  to  a  lien  for  any  general  balance  that  nuiy  be  due  from  the  per 
whom  they  are  addressed,  be  would  have  any  right  to  ratain  ihe  foods  for  the  biiUi 
fron  J.  S,  - 


BittLi, 


WD  Ybar  or  GEOROE  IV.  *** 

58/.,  dabjcct  to  the  opinion  of  th«       2922f. 
inflf  fcase :  ^ 

I   manufkcturer  of  eartb^nwftre  in       ^P^ 
brwiird^  by  the  defendants,  wbd 
i   thefice  to  LmdoHy   80  crates  of 
th  May^  1890,  ftnd  20  cratet  on  the 
iressed  to  the  order  oi  E.  BMnsotif 
in  the  goods^  except  as  commission' 
5  due  for  carriage  on  the  two  parcels 
s.  4d*    Robinson  was  a  person  who 
jondon  to  procure  orders  for  goods 
knd  other  manufacturers  in  Stafford^ 
May^  he  was  indebted  to  the  defend-^ 
58/«  for  the  carriage  of  other  goods^ 
elonged  to  the  plaintiffs     The  plains 
3  the  defendants  to  deliver  the  goods 
»r  refused  to  do  so,  without  an  ofdtr 
Tbinson^  and  without  being  |)aid  the 
»  to  them  from  Bobinsofiy  including 
58/. ;  and  the  plaintiffs^  in  order  to 
f  the  goods^  agreed^  under  protest^ 
ndants  to  receive  the  sum  of  207/.^ 
»  be  paid  for  the  goods  by  the  pnr« 
The  defendants  accordingly   re^ 
and,   after  deducting  the  snm  of 
was  not  disputed,  and  also  the  sum  of 
the  question  arose,   paid  oycv  the 
g  to  92/.  %s.  to  the  plaintifig.     It 
weea  SeptembeVf  1819,  and  Fehruary^ 
nts  had  delivered    to    the    plaintiff 
)ill,  in  which  they  stated   ^^  that  all 
isidered  sijbject  to  a  lien,  not  only  for 
I  particnlar  goods,  but  also  for  any 
A  a  2  general 
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general  balance  due  from  their  respective  owners, 
subsequently  to  the  present  dispute,  the  defei 
delivered  to  the  plaintiff  other  freight  bills,  by  whic 
stipulated  "  that  all  goods,  from  whomsoever  rec 
or  to  whomsoever  belonging,  should  be  subject  to 
not  only  for  the  freight  of  the  particular  goods,  bi 
for  any  general  balance  thatmay  be  due  from  the  ] 
to  whom  they  are  consigned  or  addressed." 

Campbellf  for  the  plaintiff,  was  stopped  by^the  C 

Chtttt/9  for  the  defendants.  By  the  terms  i 
freight  note,  "  all  goods  are  to  be  considered  sub 
a  lien,  not  only  for  the  freight  of  the  particular  j 
but  also  for  any  general  balance  due  from  their  r 
tive  owners."  The  goods  here  were  cpnsign 
Bobinson*B  order;  he  therefore,  although  in  rea 
factor,  had  the  apparent  ownership  with  the  o 
of  the  true  owner.  Now,  if  an  agent  be  permit 
deal  as  if  he  were  a  principal,  the  party  dealing 
him,  and  ignorant  of  his  representative  charac 
entitled  to  the  same  right  against  him  as  if  he  w 
fact  the  principal.  Thus  he  may  set  off  against 
mand  from  the  principal,  a  debt  due  from  the  fac 
himself.     George  v.  Claggett.  {a.) 

Abbott  C.  J.  Where  goods  are  consigned  i6 
or  order,  the  carrier  has  a  right  to  consider  Ai 
the  owner  of  the  goods  for  the  purpose  of  deliver 
not  for  the  collateral  purpose  of  creating  a  lien  c 
goods^  as  against  the  owner,  in  respect  of  a  g 


(«)  7  T.  R.S59i 


I 
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a  the  consignee;  nor  will  any  prgudice        1822. 
ier  from  our  holdinc/  this  to  be  the  law,  ^     "Z 

f  '         Wkight 

deliver  the  goods  in  any  case  till  the        against 
iage  for  theih  is  paid.      I  think,  there- 
s  case^  the  defendants  had  no  lien  for 
and  that  the  plaintiff  is  entitled  to  o\ir 


rhe  foundation  of  the  lien  claimed,  is 
s  had  given  notice  that  all  goods  should 
ibject  to  a  lien,  not  only  for  the  freight 
goods,  but  also  for  any  general  balance 
espective  owners.  Now,  perhaps,  as 
I  owner  of  the  goods  and  the  carriers, 
inding  bargain ;  the  real  owner  however 
ot  Robinson,  the  consignee,  from  whom 
3  the  defendants,  but  the  plaintiff,  who  is 
ir  to  that  debt  It  has  been  argued,  that 
nduced  to  believe  Robinson  to  be  the  real 
:t  of  the  plaintiff,  who  had  consigned 
the  order  of  Robinson.  In  the  ordi- 
trade,  however,  goods  are  consigned 
T  on  his  own  account,  or  in  the  cha- 
.  There  was  nothing  in  the  maiXner  in 
3s  were  consigned  to  Robinson  to  induce 
jlieve  that  they  were  consigned  to  hin^ 
lunt,  and  as  his  own  property,  rather 
racter  of  factor ;  and  if  they  were  con- 
L  that  character,  it  would  be  most  mijust 
rier  this  lien.  For  it  would  follow,  that 
amount  of  5000/.,  the  carriage  of  which 
01.  only,  be  sent  to  a  factor,  he  at  that 
bted  to  the  carrier  in  1000/.,  the  latter 
A  a  3  would 


9H 
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Wkuwit 


>)(»J» 


CAtSSS  iM  HILARY  TERM 

would  biivie  a  right  to  k^ep  those  goodt  until  be 
paid  the  whole  6um  due  to  him  from  the  factor, 
would  however  be  most  unjust,  i^nd,  in  my  op: 
contrary  to  law. 


HpLftPTP  J«  I  am  of  opinion,  that  the  mere 
consigning  goods  to  another  cannot  give  to  a  thin 
son  any  right  to  retain  the  goods  of  the  consignor 
the  payment  of  the  debt  of  the  consignee.  The  c 
George  y.  Claggett  differs  materially  fi'om  the  pn 
there  the  goods  were  consigned  to  a  factor^  who  a 
on  business  ^Iso  on  his  own  account,  and  be  spldi  s 
under  the  authority  given  to  hims  but  m  his  own  n 
and  it  was  held  that  the  purchaser  of  the  goods 
right  to  set  off,  in  an  action  brought  by  the  prii] 
the  debt  due  from  the  factor.  It  is  clear,  thi 
mere  possession  of  the  factor  does  not  give  him 
to  depil  with  the  goods  beyond  the  authority  giv 
him :  be  may  sell^  but  he  cannot  pledge.  Now, 
could  not  pledge  these  goods  to  the  carrier,  as  a  se( 
fpr  his  debt,  by  any  subsequent  agreement,  bow  a 
do  it  in  this  case,  in  consequence  of  any  prior  ex 
or  implied  agreement.  I  am  of  opinion,  that  he  ca 
by  any  agreement,  either  express,  or  implied  froi 
course  of  dealing,  subject  the  property  of  his  cons 
and  employer  to  the  payment  of  his  own  debts:  no 
^e  authorise  these  defendants  to  retain  the  goods 
pledge  and  sectirity  for  the  money  owing  by  him. 

l^EST  J.  I  am  of  the  same  opinion.  The  casi 
which  a  party,  dealing  with  a  factor  who  does  not,  s 
time  of  sale,  disclose  the  name  of  his  principal,  has 
allowed  to  set  off  a  debt  due  to  him  from  the.faeto 
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by  tbe  principal,  do  not  apply  to  the        1922. 
Those  cases  proceeded  on  the  ground,       ^ 
be  goods  had  allowed  the  factor  to  as-        ngainti 

Smzll* 

of  owner»  and  thereby  induced  others 
aey.  That  doctrine  has  no  application 
«  carriers  are  not  in  the^habit  of  ad-* 
the  consignees  of  goods«     They  have 
>  &LBct  payment  upon  their  deliveiy* 
ig  that  these  goodsy  instead  of  being 
tor,  had  been  addressed  to  the  reid 
Tier  would  have  no  right  to  say,  if 
esclndedi  either  from  the  itiability  of 
payi  or  his  refusal  to  complete  the 
riginal  owner  of  thd  goods  should  not 
ithout  paying  all  that  might  be  due 
vendee.    I  should  dOubt,  if  iidy  form 
>e  sufficient  to  establish  a  liability  of 
owever,  sufficient}  in  this  case,  to  say^ 
is  the  owner  of  the  goods,  and  there 
!  from  him  to  the  carriers,  the  words  of 
mpose  any  liability  upon  him. ,  If  any 
rise  that  falls  within  the  terms  of  tbe 
t  would  be  very  fit  to  consider  whether 
ke  so  unjust  a  regulation  as  is  there 
the  reasons  already  givei^  I  am  of 
plainttf  is  entitled  to  the  judgment  of 

Judgment  for  the  plaintiffi 
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Mainwarino,  Baronet,  agamst  GtLBt 

Jin'medoat      'r|£CLARATION  stiUsd,  that  the  plaiotifi^ 
wOi  not  lie  for  and  at  the  time,  &c  was  and  thenoe^  unti 

another  in  the  had  been,  and  still  was  lawfully  possessed  of  a  t 
^^ITun^  the  xnessiiage,  with  the  appurt«ialiceS|  situate  in  the 
tolhSJ!^'^  of  jBosrtmi,  in  the  comty  palatine  of  C»^3<CTS  and 
thepwidu  j^^  during  all  the  time  aforesaid,  inhabited,  an 
did  inhabit  with  his  £unily,  and  by  reascm  tl 
untilt  &c«  of  right 'ought  to  have  had,  for  hinwdf  a 
£unily  inhabiting  in  the  said  messuage^  with  die  a 
tenances,  the  use  and  benefit  of  a  certain  pew  i 
parochial  chapel  of  Over  Peooer^  situate  in  the  ] 
aforesaid,  to  hear  and  attend  divine  servioe  oelet 
therdn,  as  to  the  said  messuage  iqppertaining. 
that  defendant  disturbed  him  in  the  enjoyment 
pew.  Whereby,  &€•  In  the  second  countt  the  pli 
after  alleging  his  possession,  &c«  as  ia  the  first  < 
claimed  the  right,  privilege^  and  liberty  <^  sitti 
the  pew,  as  to  the  messuage  belonging  and  apperti 
yet,  &C.  The  third  count  stated,  that  the  said  ph 
before  and  at  the  time^  &c.  was  and  thence  untii 
^ntinued,  and  still  was  lawfully  possessed  and  ai 
to  the  use  and  benefit  of  a  certain  other  pew 
certain  chapd,  in  the  parish  and  county  aforesi 
hear  and  attend  divine  service  cdebrated  theceii 
^  Flea  the  general  issue.  The  cause  was  U 
tlie  laat  Summer  assizes  for  the  county  otCieski^i 
plaintifi*  gave  in  evidence  an  instrument  ubderftfa 
of  the  chancellor  of  the  diocese  of  Oiaifer,  by  « 


F* 
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there  was  a  certain  cause  or  business  of 
firming  the  taking  down  and  rebuildii^g 
r  Peaver^  in  the  county  and  diocese  of 
I^,  and  with  convenient  pews  or  seats, 
Kly  of  the  said  chapel,  as  in  the  said 
p  at  a  vestry  meedng  held  ApirU  19tb, 
Lo  public  notice,  it  was  unanimously 
ersons  pi^sent,  that  three  individuals 
illot  aand  appropriate  the  several  pews 
dy  of  the  said  chapel,  and  also  in  the 
longst  such  of  the  inhabitants  or  land- 
e  said  cbapelry,  who  had,  or  should 
I  defraying  the  expences  of  the  said 
pews;    the  bishop  decreed  a  feculty 
authority  to  the  individuals  so  ap- 
vestry,  and  assigned   and  confirmed 
Dt  and  appropriate  the  several  pei^n»  or 
of  tl^e  said  chapel,  and  also  in  the  sliid 
aoDg«t  such  of  the  inhabitants  or  Itod- 
le  said  chapel^y)  who  had,  or  should 
s  defraying  the  expences  <^  the  said 
>ews^;  the  tight  and  jurisdiction  <^  the 
bei<^  in  the' said  galtery,  and  also  in 
s  tbcflrehi,  and  the  power  to  approve 
tb^  futdre  disposition  thereof^  aft  froth 
i  to  him  seem  expedient^  being  dt  all 
reserved^    The  ptafntlff  then  gaVe  iii 
id  nkde  by  Ae  three  cointtiissioneris  in 
M  itUottied  to  the  pfaintiff,  expressly  in 
(nskAi  house  in  his  own  occupation,  and 
ipctoding  the  pew  in  question, 'wer^  ialso 
Idtitffl^'ltat  witJiout  speeiiying  ftny  pat- 
si, :  hi  tW^t  of  which  they  were  so 

allottedf 


1822. 

MikurvrARiira 

againtt 

GlLKf,     ' 


35B 


CASES  IN  HILARY  TERM 


]822. 


against 


allotted.     The  plaintiff  was  proved  to  be  the  owr 
other  farms  in  the  township,  in  addition  to  the  land 
longing  to  the  mansion-house  in  which  he  resided* 
disturbance  ot  the  right  was  fully  proved,  and  the 
found  a  general  verdict  for  the  plaintiff,  damages  1( 


/>.  jp.  JoTies^  in  last  Michaelmas  term,  obtained  a 
nisi  for  a  new  trial,  on  the  ground,  that  the  docui] 
as  given  in  evidence,  was  in  fact  merely  a  comnii 
for  the  purpose  of  informing  the  conscience  oi 
bishop,  with .  a  view  to  his  subsequently  granting 
ferent  faculties  for  the  several  pews,  and  was  not  iti 
&culty«  Thi^  instrument  only  delegated  a  right  U 
commissioners  of  allotting  conditionally  the  pew 
different  persons,  reserving  expressly  the  right  of 
proval,  and  of  subsequently  disposing  of  the  seats  to 
ordinary;  now  a  faculty  should  at  once  have  allotte 
the  plaintiff  the  pew  in  question. 

But  even  supposing  the  document  to  be  a  facult] 
was  invalid,  foi  the  allotments  were  to  be  in  respe 
subscriptions  towards  the  repairs  of  the  chapel,  instei 
being  in  respect  of  the  inhabitancy  of  messuages  wi 
the  township,  (a)  It  should,  also,  to  be  valid,  I 
specified  the  particular  messuage  to  which  the  pew 
annexed.  Rogers  v.  Brooks,  {b)  Nor  could  the  awar 
coupled  with  it,  for  it  did  not  appear  that  the  bishop 
ever  approved  of  such  award.  Besides,  even  su{^o 
it  could  be  so  coupled,  still  it  did  not  allot  the  pei 
respect  of  any  particular  messuage,  of  which  the  gra 
was  the  inhabitant.  Stocks  v.  Booth,  (c)  In  the  t 
place  the  plaintiff  ought    to   have  proved,   upon 

{a)  1  BurruEccUs,  Law,  5G0.      {b)  1  2\  R.  451.      (c)  IT.B.- 


t 


oNp  Year  of  GEORGE  IV. 

is  being  the  occupier  of  a  particular 
have  connected  the  pew  with  that 
le  cited  Watson's  Clergyman's  Law^ 
Ibert  (fl),  Brabin  v.  Tradum  (6),  Gii- 
S.,  Kenrick  v.  Taylor  {c\  GriffUh  v, 
ks  Vt  Booth  {e\  i  Burn's  Ecclesiastical 
y  Case{f\  Langley  y.  Chide,  {g) 
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182:^. 


Maikwarin* 


ed  cause.     The  original  grantee  of  t 
y  may  maintain  an  action  at  common 
e,  although  the  pew  be  not  in  the 
a  house.     In  Pettman  v,  Bridger  (A), 
\  possessory  right  in  a  pew  was  suf- 
n   a   suit   in    an  ecclesiastical  court 
turber.     Sir  John  Nichollj  in  deliver«- 
jf  the  Court  in  that  case  says,  "  The 
implies    either  the  actual  or  virtual 
B  having  power  to   place.     The  di»- 
that  he  has  been  placed  there  by  this 
t  justify  his  disturbance  by  shewing  a 
0  tlie  ordinary  itself;  namely,  a  faculty 
nary  has  parted  with  the  right ;  or  if 
[  of  a  faculty,  there  may  be  proof  of 
such  immemorial  usage  as  presumes 
:ulty.     It  is  necessary,  in  case  of  pre- 
¥,  that  the  use  and  occupation  of  the 
Dm  time  immemorial  appurtenant  to  a 
."     In  this  case  the  pew  was  allotted 
in     1812,   by   the   award    made   by 
:ulty.     In   Watson's  Clergyman's  Ltm^ 

(e)  IT.  JB.  428. 
(0  12  Ctf.  105. 
{g)  Sir  r.  Raym.  240. 
{h)  IThillm.  Rrp.  524, 

Pf  298^ 
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18««. 


MAJVWAUira 

against 


>p.  298,  it  is  said,  '^  prescriptions  to  have  seats, 
longing  to  houses,  are  not  reasonable ;  for,  first 
been  adjudged,  that  if  an  ordinary  make  a  grar 
seat  to  one  and  .his  heirs,  it  is  not  good,  and  the 
given  is,  that  a  seat  cannot  belong  to  a  person  b 
house;  for  otherwise,  when  a  person  goes  out  of  i 
to  dwell  in  another  place,  yet  he  shall  retain  thi 
which  is  unreasonable ;"  and  Brabin  v,  Traa 
is  cited.  He  then  proceeds  to  say,  "  And 
ordinary  may  not  make  a  grant  of  a  stot  to  a 
and  his  heirs,  I  see  not  how  he  can  make  such  gi 
bind  posterity,  for  he  cannot  make  a  grant  to  a 
not'things  but  persons  only  being  capable  of  gr 
and  Hainei  case,  12  Cohe^  113  is  cited.  It  af 
therefore,  to  have  been  the  opinion  of  that  Ic 
writer,  that  the  original  grant  of  a  pew  could  only 
a  person,  and  not  to  a  person  in  respect  of  a  hous 
Kenrick  v.  Taylor  (i)  it  was  held,  in  an  action  fo 
turbing  the  plaintiff  in  his  pew,  that  it  was  not  necc 
as  against  a  stranger,  to  prove  that  he  had  rcpaii 
[Best  J,  In  that  case  the  pew  was  alleged  to  be  an 
to  the  plaintiff's  house,  and,  consequently,  the  distii 
of  him  in  his  enjoyment  of  his  pew  constitute  a 
poral  injury  in  respect  of  an  easement  which  he  1 
virtue  of  his  house.  It  may  be  very  fit  that,  fo 
purpose  of  preserving  decency  and  decorum  in  pla 
worship,  there  should  be  a  remedy  in  ecclesi{ 
courts  for  disturbance  in  such- a  cas0;  but  car 
action  be  maintained  at  common  law,  except  in  r< 
of  the  temporal  injury  arising  from  the  disturl 
of  a  right  to  a  pew  where  it  is  annexed  to  a  h 


{a)  Poj)fuimf  140.  ^  2  MoU*s  Abr,i87.  n.  7. 


(*) 


Ififs, 

A 
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»  case  has  4  person  a  right  lo  the        1829. 

analogous  to  the  right  which  he  has        — -— 

•        .    .  IAaivwahikq 

;  for  trespass  would  lie  for  an  injury        against 

Gluts. 

>r  an  intrusion  into  the  former,  the 
^  is  by  an- action  on  the  case^  That 
Lson  for  thinking  that  the  action  is 
n  the  ground  of  the  pew  being  an- 
as an  easement,  because  an  action 
roper  form  of  remedy  for  the  disturb- 
nt  of  any  easement  annexed  to  land, 
right  of  way  or  a  stream  of  water.] 
cspass  does  not  lie  against  a  wrong 
lone  to  the  pew*  of  another  is,  that 
le  parson.  A  faculty  for  a  pew  can 
tee,  and  the  pew  cannot  be  enjoyed 
ticular  messuage.  The  ordinary  has 
seats  of  the  church,  and  he  may  from 
rtion  them  according  to  the  circum- 
;h.  In  BramnlonjD  and  Goldesbrough's 
laid  down  by  Lord  Cokey,  that  a  pew 
house. 

itri,  was  stopped  by  the  Court. 

Without  giving  any  opinion  whether 
ren  in  eyidence  be  a  valid  instrument 
)inion,  that  this  being  a  pew  in  the 
[1,  and  not  in  a  chancel,  which  might 
an  individual,  no  action  at  common 
ained  for  a  disturbance,  because  the 
I  to  any  house.  The  disturbance  is 
Eistical  censure  only.  The  rule  for  a 
refore  be  made  absolute. 

BavleyJ. 


Sit 


I  Sid. 


MjklWWAntJUQ 

against 
Giles. 
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Bayley  J.  I  am  of  the  same  opinion.  We 
the  question  untouched  as  to  any  right  which  the 
may  have  in  the  ecclesiastical  court.  We  only  < 
that  we  cannot,  in  a  court  of  common  law,  inter 
such  a  case  as  this,  unless  by  the  faculty  the  pew  I 
nexed  i(f  a  house  in  the  parish. 


HoLROYD  J.  Where  a  right  is  annexed  to  a 
in  the  parish,  an  obstruction  to  that  right  is  a 
ment  to  the  occupation  of  the  house,  and  I  appn 
that  it  is  only  on  account  of  the  pew  being  annexe 
house,  that  the  temiwral  courts  can  take  cogniza 
any  intrusion  into  it.  Inasmuch,  therefore,  as  tl 
is  not  in  this  case  annexed  to  a  house,  this  is  as  n 
matter  of  ecclesiastical  cognizance  alone,  as  the  qt 
which  was  discussed  in  this  court  as  to  the  ri| 
burying  the  dead  in  iron  coffins.  I  am  of.opinioi 
the  mere  right  to  sit  in  a  particular  pew  is  not  s 
temporal  right  as  that,  in  respect  of  it,  an  acti 
common  law  is  maintainable. 

Best  J.  concurred. 


Rule  ab{ 
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the  Demise  of  Charles  Earl  of 
;uRY  against  Wilson,  Esq. 

to  recover  lands  in  the  county  of  Staf-  By  a  privato 
luse  was  tried  at  the  Summer  Assizes,  S^e  y^^^720 

nty  of  Stafford,  before  Best,  J.,  when  certain  esuoes' 
^  //        '  »      '  ^ere  settled  m 

strict  settle- 
ras  reserved  to  the  respective  tenants  in  tail,  by  deed,  to  lease  any 
>y  settled,  "  for  the  term  of  three  lives  or  twenty-one  years,  or  for 
years  determinable  upon  the  death  or  determination  of  three  lives, 
tase  there  be  reserved,  and  made  payable  yearly,  during  the  con- 
%ua\  and  accustomed  yearly  rents,  buuns,  and  services  for  the  same ; 
lined  therein  a  condition  of  re-entry  for  non  payment  of  the  said 
\o\ye  reserved."  By  lease,  dated  the  6th  Janunrj/j  1785,  a  tenant  in 
mised  a  part  of  the  premises  thereby,  settled  to  hold  from  the  date  of 
e  years,  if  three  persons  therein  named  should  so  long  liTe,  yield- 
md  every  year  duringj  the  said  term,  unto  the  lessor,  the  yearly  rent 
March  and  29th  Sejitemhcr,  by  even  and  equal  portions,  tho-  first 
I  the  25th  March  ensuing  the  date  of  the  lease.  There  was  a  pro- 
•uld  not  be  paid  on  those  days,  or  if  certain  amerciaments  and  fine* 
er  reasonable  demand,  should  not  be  paid,  it  should  be  lawful  for 
d  assigns,  to  re-enter  and  distrain^  and  tiie  distress  to  take  away» 
the  rent  be  satisfied  ;  and  there  was  tlie  following  proviso  for  re- 
le  said  yearly  rent  should  be  unpaid  for  the  space  of  twenty-eight 
e,  being  lawfully  demanded,  it  should  be  lawful  for  the  lessor,  bis 
2-enter.'* 

;  of  passing  the  act,  the  premises  demised  by  this  lease  had  been 
her  premises  by  die  settlor's  ancestor,  by  a  lease  bearing  date  2d 
ainety-nine  years,  determinable  upon  three  lives,  at  a  yearly  rent  of 
ne  days  as  those  mentioned  in  the  lease  of  the  6th  January,  1785, 
0  commence  on  the  25th  ^farck  ensuing  the  date  of  the  lease.'* 
ilar  power  for  the  lessor  to  distrain,  and  a  power  of  re-entry,  upon 
'or  twenty- eight  days,  upon  its  being  lawfully  demanded,  and  »ot 
>nt  distress  being  found  upon  the  premises.  It  did  not  appear 
ie  was  granted  between  that  period  and  the  year  1756.  At  that 
the  preraii-es,  demised  by  the  lease  of  the  6th  January,  1785,  was 
IL  payable  at  the  same  period  as  in  the  other  leases,  containing  the 
s  and  re-entry  for  non-payment  of  rent  as  those  in  the  lease  of  the 

vas  not  a  valid  objection  to  the  lease  of  the  6th  Janunri/,  1785,  that 
able  on  the  2Jtli  March  and  the  29th  September,  (although  the  term 
:h  January^  and  therefore  there  was  a  forehand  rent,  which  might 
?r-man)  inasmuch  as  the  rent  was  made  payable  on  tiie  same  days  by 
tlierefore,  this  was  the  usual  and  accustomed  rent : 
the  same  reason,  that  it  was  no  objection  to  the  lease  that  the  rent 
half-yearly  payments,  although  the  power  required  it  to  be  payable 
lu  meaning  a  ]):iyment  of  rent  in  the  year  : 

it  was  no  objection  to  the  lease  that  by  the  terms  of  it  the  landlord 
L^r  a  ruasonablc  demand, 'and  that  he  was  bound  to  detain  the  distress 
tisfied;  for  this  being  a  clause  introduced  for  his  benefit,  he  was  not 
\j  right  of  distress  which  he  had  by  common  law,  or  of  sale,  under 

the 
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1B22*  the  jury  Toiina  a  verdict  for  thp  lessor  of,  the  pu 

<^fTEf  suWect  to  the  opinion  of  the  Court  on  the  foil 

.  £«rU£d-  case:.                            ,                                  ^^  ^ 

js'^^'  Tn  file  year  A.D.  1 720,  a  private  act  of  pack 

Wilson.         :.  .^,  ^....;.-»y,:v      ^^^^^  -      •'  -^    -       *   ■'■     cc-f^*^  "^^W* 
passed  for  annexing  the  Duke  of  Skrercsbunim  «|^ 

Meld,  fisutili-   c"***      »*      '^.•.«  *      .  '  i       '      .  T-aV '^MB^f**-    *^^ 

Iv  that  it  was'  the  earldom  of  S/ir^ttisttti^,  and  confirimnirGi^gi 
Sisi^A^'*  wS^r^^^Ws  settlement.  B^  this  ajct  o|rt^j|Ja^ 
the  clause  of      hereditaments,  of  which  the  premises  mentiaiifdJ 

reentry  reserr-    ,.».^,        ..  ^.^^,..!     .;,.  .  ».»..-         -^n  ^v,A*f   ^rMIV^R 

ed  ihe  right  of   declaration  were  parcel,  were  settled  to  the  uaeaJ.L 

entiytothe  ^  ^-''^'     -      '     "'>  v       .-^^  >  *^Kr  T^*Wi^ 

landlord  upon  'Tfl?Jo/,  brother  of  G/7i^r^  then  Earl  of  ^iteM&l8i 
the  rent  being      'k-    /*~      "  '*   ^^x^^f^^^^ 

t^renty-eight      lifc,  remainder  to  trustees  to  preserve  &G.  ,^,j^^ 

days  in  arrear,      ;•  •'  'i    '         '     n  \  <  ^    !^  rr^  .."  *    "        % 

for  this  wa*  a  the  decease  of  the  said  George  TaliH^  P^^^ 
reasonable  con-     '   ^  '    '     ;.     •  -  *    '  '         n  ^^r^  \       *  It.     •    • 

dition  of  re-       trustees  for  the  term  of  200  years,  to  secure  t^^oi 

Jo^mllbie^to   of^^^  FitTmlliam  his  wife,  anjl  after  cbedeC^ni||| 

Nor^'wailiniy    ^^  ^^^  ^^^'^  ^^^"">  *^  ^^^  "^®  ^^  ^^  ^"^  ^^.  ^^JMP 

objection  that  the  said  Georrre  TalhoL  on  the  body  of  the  MldJ 
the  right  of  re-  ...     ^  ^  '  ^  ,y..l?*r^ir 

entry  was  made  iFitTvoilliam  to  be  begotten,  in  tail  nmle  succfssiyobb 

to  depend  upon        '   '\   '-     ■'  ^     •  >  ^^ '         -.ivi^^gm 

the  rents  being   remainders  over,  and  with  an  ultimate  reniaindfii£iQib 

lawfully  de.  *"      ^  >l'  ,    '-  '  .  '      ,  ^    '     -     ^^^  ^T/T 

manded,  for  ot  all  persons  being  issue  male  of  the  bo^y^^Joj^ 
was  not  thereby  ^^^^  o( S/irewshuti/^  to  whom  the  title,  bonpuv^  «^  ^ 
be^efltlfl^'   of'^^rl^^Shremlm^^^^  virtue  of  the  lettepifl 

and  rons'e^^  of  the  creation  of  the  said  earldom  deifend,  in  Iwyj 
quently  was       to  attend  and  wait  upon  the  said  earldom,  andrtoin 

enutled  by  that  :,-     -  "  .        *  -       ''    '     ^     *^ 

statute  to  enter    nexed  t6  and  descend  with  the  same.  The  actcoi^ 

without  making       •»';*..  ^       •';-      \  <•    v'5 

any  demand :  a  restriction  from  alienation,  except  ^on  ccrujn^c 
that  part  of  '  tfens  therein  specilSed,  and  the  followin|f  tcwa 
Sly"dei^Md,  l^^sfjig;  «  that  it  shall  and  may  be  lawful  tf}  »d 
ouTcra,  It ^ne  *^  sudbessive  tenants  in  tail,  and  every  other  fjeiy^ 
I  .  ^ghtb^ht  P^i'^^^p  to  whom  tlie  said 'manors,  lands,  &c^.areim 
under  the  terms  by  this  act  of' parliament'^ successively,  by  anv  de^ 

I  of  thjs  power,        T.         .         -^     /    .,      ^     <"     '  /.    -^  Jf^r-f   JT  iM>!Wf* 

I      ,       at  a  rent  bearing  deeds,  writing  or  Writings  by  them  respectively  tfi 

the  same  pro-  /,;     *  .^'|    ,,..  U     .».    F   yr      \*     ,r- -,  *-.^.-^-^**WT  * 

fiortion  to  the  ^  9    -' 

pldrent  that  the  priilis«kllhiiitd IJT  th^  i«tn^  b<»» to  thi  wfi^e  ^tS^^  iWmd(f4S 

sig 


Y&iB  or  GEORGE  IV.  S« 

lOMM*  oT  two  «r  iMM  cnttle  <««(-       IMI. 
•  "  *•■*  all  or  Miy  part  or  poll     BtaT^ 


ns  In  dbe  ooanty  of  OiffM^  to  wy 
k^poMMMi^  and  Mt  kivwnkii^ 
ikMB  Iho^,  or  tmnty-one  jwi%  «r 
WHiriMr  of  jwmi,  dfltenuBoUe  v«i 
■HMtMB  of  dmw  livt%  W  «(  igwn  4^ 

»«Ntf  Im«^  tf«rr  A;  romnf  Mtf  nMOk 
>^  ^  tm^nuame  tkere^,  tie  umU 
or^fwtf^  bomu,  tmd  teroteetjir  Oe 
•  caayoiek  Utue  tkere  he  wkbunei  a 
l/JiirmniM^mem^tie  said  nut  ami 
rmeroed,  and  so  as  the  kawe  and  Ic»> 
1  lease  and  leases  sball  ba  Tni\  dp 
Bonteiparts  (rf*  sach  lease andkaso.^ 
'  of  Jammy,    I78S,   Gmgv^  Am 
h  the  eldest  son  and  heir  of  dw  said 
■Ibry  i%iNPK«ass'Us  wiftk  WW  soiMd 
•ud  settled  estateib  under  the  Hwd  aot 
I  beiB<gso  seised  s^gBed,  and  me- 
DM  of  two  oredibl^  witnesses,  an  Jn- 
rdttt  dat%  "ft^ppning  die  prenJsM 

■Mtionad,  by  wfaioh  hi  ooaddfntiDn 
Md  dslivwy  np  of  «iM  hidaMw^  <tf 


"»  17J6,  gMMtd  hy  tke  «M  «i»l 
fa  Ihelbiteof  thvee  |MMm  tfMN- 
►  of  ^s^eaa  vsn  swea  dsad},  wd 
iea  «f  the  SMS  «r  l«M,  p«d  hy 

■%  »ir  t4dh«  «i*»li««S  iv  BHd  i» 
Bh  tl» 


%€6 


|3<jffWri»^HttiLjlY  TWM. 


isst. 


the  nasn^  of  a  Cmtwifkwmef  be  the  «mI  ^^^i 

gnMt^  lfa£|«di,&c^i  ^  iM^d  to  &itvi  ](?t  unto  ^ 

K  viPolfefb  aH  Aoie  wird^milfc,  41^  T«r^«yi(^ 

bafldiogp^.ioaUed  or  Imown  \>y  tbe  piMficii  riurNSRa 

Mon  MOif  iipo»  ttie  ri^cr  CiiiniiA  a^j  .«b 

lillfom  bk  the  Gcnft^or  iSAs^bn^  tei,  to  hmf{ 

(hdU,  firMi  the  day  of  the  dat^  pf  the  iMf 

6r  tb?  term  of  mifiety-nioe   yeatSi  if  thf|9f^j 

tberein  meMioned  ahould  &o  loi^  iiiff^  ^i^diu{ 

payUigt  tber«fot!r^  yearly  and  ftfvy  yfSfcrj^  dftrfi 

said  term  thereby  granted,  mito  ihemimtltM 

ind  aMlgM,  the  yealrly  rent  or  tmii  of^Mi  at  0w 

the  two  usual  fisait-days  and  iacmh  In  the  jreati 

the  fta#t*day  of  di^  tanunciation  of  the  blesied 

jkfb^  and  the  ftast^day  of  S^Mickad^  the  ard! 

by  etea   and  equal  portionsi  dear   ovier  and . 

all  dinner  of  taxations,  mpositbns,  ai^  piQrffle 

wbaknatul^  or  kind  soever,  the  first  paymepti^ 

to  bsjgin.aiid  be  made  on  the  £9«3May  of  fh^r^ 

eiatiou  of  the  blessed  virgin  Jfory  nei^t  en#^p 

dgte  thereo£    Thiire  thcsi  Aiilawed  cov^umpitft  a 

part  of  the  lessee  for  pnyneat  pf  rent,  aud  form 

it^  tjbie  pi^tms^  and  eoDcrenjog  the  bUUs,i  yrVid 

ibnacrly  been  Used  as  water  oom-mithi  ^kto  t)^^. 

ti^iidUieii^as  they  w#re  before  they  i«erg  eoo^fertsc 

ukre-nuUsf  and  Ibr  4olng  sidt  of  oouri  to  ib^  i 

boUen  for  ^le  jnauor  of  jUkmt  and  to  obey,  |^ 

aoitoitllritsb^  and;  pay  all  ofdiMnoss,.  painw  foies 

a|iieiMainflntB,.inade  mkd  ^et  firoii(>^eto  Ihne  ii 

saideourty  by  the  stewaide^  homa^  or  aflb^eers  t 

Md  thai  in  ease  the  flimsi  ftc^orkifai-boiasc^aiOi^d 

remain  out  of  reparatiicm  for  three  inMitbs  ^^l^f^ 

b^^wMko^iic^  or.if  th«  aaidr  anil  o^eotti^  si 


aSicit^Mil^ 


'tile  letMft  lhbll?d  fAy  t^  thi^  l6ss<^       f^ftHi 

!he  kftfle  then  «o«tfltafld  A#  Mltturtnj^ 
nd  pINHriib  fo  rtHrtitryj    n.  And  If  tl 
M  ytAvhfnAi  AA\  nol  1m  pifM  «< 
IB  ifefesAtd)  iiv  If  tb«  'taUt  niMriMi 
ly  wd  ^ttltidiy'ttomlfib'tkiittfi^'tfAiff 
d   In  Ibat   feipm,   mwi^  h&  fil&t 
I  tMcftAing  to  Ibe  trM  bit^il  ind 
ndMtiire)  then  ftoia  fitri#  10  timtf 
te  Uwfid  to  ttnd  ftv  th«  Mid  S^^ 
pM^  ioto  the  «aid  domlMd  fifiMlsoi^ 
itniin>  imd  the  difltfeis  and  dllir«isai^ 
e»  ttd  oftrrf  swiiyi  dutaifi  and  ki^i 
M  of  thi^m  be  fhlly  feliiflttdi  tM* 
fVovidtd  aluniyft  then,  that  In  ease  It^ 
ud  Jftarljr  icnt,  or  any  pwri  ther«b^' 
unpaid  by  the  tpaoa  of  immi^^' 
f  0r  eiiherirf'thB  tvtpeethre  ibasmlaya^ 
I  ihe  aame  ought  t»  be  ^id^  ar  flltt»^^ 
Ty  Ammukil^  dkB^  it  «ball  be  hi#fhl^ 
Ead)  his  iirira  and  aistghl^  inl^  all' 
le  BftU  demiied  premiseiy  or  Into^aoy 
b0  name  of  the  lehele,  wholly  t»  tm^ 
nrlo  hai/^  agafa]^  lepeiieii^  ttad'<M» 
«id'  tbekr  fonHBreitatet''any'iUfl|f 
te^  4ie'^ennl#aiy  thei^0bf<]n  «oyiliiir 
Go^nuo^  by  Ihe  kiiot  <bl»i  ^liiei 

B  b  8  demised 
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1822*       demiaed  by    the  sboye  lease  were,  wilfa  oth^ 
;,     VuaeSf'  demi^  by  a  fo;rmer  indeiiiture  of  lease. 

EtiAdi  February  2d»  1708,  by  the  Duke  qf  Shrmsh 
consideration  of  a  sum  of  2002.,  habendum 
hfUB^  from  ^  date  thereof  for  ninety-nine  y( 
three  persons  therein  named  should  so  Jio^g  ii?^  ^ 
and  payiog  therefore^  yeariy  and  in  every  yei^r^ 
the  said  term  thereby  letten,  uiito  the  duk^  hi 
imd  assigns,  the  yearly  rent  of  82iL,  at  the  tw( 
feaat  days  of  the  year,  called  the  fef^t  day  of  thf;  / 
elation  ^f  the  blessed  Virgin  Mary^  and  the  feast 
Michael  the  Archangel,  by  even  and  equal  portioi 
over  and  above  all  manner  of  taxations,  impodtioi 
payments  whatsoever,  the  first  payment  to  be  m 
the  25th  March  then  next  ensuing.  The  lease  coi 
covenants  similar  to  those  in  the  lease  of  1 785,  i 
payment  of  rent,  repairs,  &c.,  and  to  do  suit  of  coui 
and  to  pay  all  fines  and  amerciaments  made  firom  ( 
time  in  thejKX>urt;  and  that  if  the  premises  should 
of  reparation  for  three  months  after  notice^  or 
8\iit  of  court  shpi44  ^^^  be  done,  that  the 
should  pay,  for  every  time  the  prepuses  were  i 
repaired  for  the  space  of  three  months  the  sum  o 
in  nomine  poenpe,  and  for  every  time  the  suit  of 
should  not  be  done^  the  sum  of  10%  in  nomine  ] 
There  then  followed  a  power  to  destrain  in  pn 
th^  same  terms  as  those  used  in  tlie  lease  of 
The  proviso  for  re-entry  differed  fro^n  that  ip  the 
of  1785y  in  this  rcnipc^,  that  the  right  to  re^eoM 
made  to  depend  ''  upon^the  rentibeuig  in  arfear  £ 
space  of  twen^-eight  di^s,  and.  i^^ioa  jits,  be^ig  la^ 
d^mimded  and  not.  paid,  and  no  ^^jgiciem  difi^re» 
found  upon  the  premises  whereby  the  rent^  niig 

•    "  satis 
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was  reserved  a  liberty  to  the  lessee  lS22. 

,  and  ti  stipnlation,  as  to  what  was  D^ITdiBi. 

5  livefc  should  drop  in  the  first  ten  u-^JjlfL 


of  lease  of  the  ISth  January^  1756, 
t  of  the  eth  of  January^  1785,)  granted 
of  Shrewsiury  to  Thomas  Patten^  of 
s  as  wer6  demised  by  the  indenture 
6th  ^of  January^  1785,  and  on  the 
etirery'up  of  which  the  lease  of  the 
5,  was  executed  by  the  said  George^ 
embaryy  was  granted  in  consideration 

therein  mentioned,  and  reserved  an* 
32/.  105.,  payable  at  Lady-day  and 
every  year,  in  like  manner  as  the 
T^jfuary^  1708,  and  the  6th  January^ 
lined  the  same  powers  of  distress  and 
non-payment  of  rent  as  the  said  lease 
ry,  1785,  contained.  None  of  the  other 
mises,  (HP  any,)  nor  any  counterpart  or 
easQS  had  been  preserved.  T.  Patten^ 
m  the  lease  of  the  6th  of  Jamtary,  1 785, 
a  the  making  thereof  sealed  and  ex- . 
rpfttt  of  such  lease.      George  Earl   of 

on  the  21st  of  J%,  1787;  Charles^ 
\6my,   the  lessor  of '  the  plaintiff,  was 

of  George  Talbot  and  Mary  Pltz^ 
?re  his  grandfather  and  grandmother, 
to  the  said  earldom,    and  the   settled 

death'  of   George  'SmI  of   ShremS" 

endMt^  at  the  commencement  of  this 

possession  of  the  premises  in  the  de- 

ited,  and  claimed  to  be  entitled  to  hold 

*  B  b  3  'the 
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oT^ai^i^mtlit  Thftt  pew!9r  muii  be^MD9n«i«lik 
ii)^^ 'Oi^  ftiliolitfati  Hf  ibe  vetltor;  Hb^  gng/iU 
8^iii8'ti3'  Uvio  fieeqi  tM  th«ro  AovM  olvi^p  I 
ttS^ttt^  filrta)^  to  tttj^rt  &6  tlD«»    Tbiifrr^ 

tb^eJfbni  1$  in  ftaitd  0f  tb^  power.    TImi  lept-i^i 

thb  dtb  of  J(tiii«^ry  178A  hulMtiMliim  #»si  t)i9<  lb 

tBe  }#gfle^  with  the  fMermtian  of  «Mi  m^piuNihte 

ye«:fy  <)ii^0  35ih  of  Mmh  snA  th^Wth  ^^bgff$ 

1]^  ftt^  pgyment  to  be  ma4e  on  ^  i^&tb  J|«ifA4| 

k^tbe  dsip  of  the  lebia    Ifewf  tlie  power  0ic{f«il 

quin^  tk»t  ther^  abi^H  b^  made  pnyaM*  y^7«  di 

tl^tt  cfttitinnanqB  of  the  laaae^  theuwolaiNliicausti 

yearly  rwtSt    Tbi^  f^nt  is  jipt  paynUe  doriog  dm 

dnufirncodftbekiM^  Ibr  mtiispainof  tl|epnidi< 

tile  lapd,  and  can  6n\f  b^  ^abb^  respeot  of  tbi 

(jupation  oF  Ibe  pfBiMaes.    If  any  tbbif  Ut  to  be 

b^ftire  the  tictu^tk>n)  Irfti  DOl^at^  bnt  i9|iher  n 

n^re'of  a;  fliii;  bere  Ae  iM  f^yiQeeoe  beingHflil 

|4aok'  ob^  tbe  SSihiMn^chf  axx  itiiMtiie'rehit  is  fpy^fl 

atf  Wupflitbm  of  t#o  mtindic  and  nineteen  dajb^iu 

tl^i^lnii  df  the  teitn'tb«^  am  be  tbne  mimthaiattd  s 

()ayi  for  which  no  rent  will  be  payaUe^  becaufe  the 

r^t  19  pftyable  off  ibe1)M|  fijAwA^.    Tbii^  may 

terially  ;iyiire  the  remaii^jder  inani  for  if  t)ie  title  w^ 

4e8< 


tovn  YMAm  tor  G2|OK0|:  IV.  871 

iia  mmM  W*ib»  Wtitlfd  tp  «qr  i9pi|     jmz 

tfin^m<lbt.6f|iiKim94]r&UQi^  It. 
ilioQ  of  the  pe«er»  for  the  rent  ia  nol 

^ib^'pflHrery  tlw  wlnJa /of  the  ^t/kA 

d  thtr^mamdef-ipAti  might  l?^  &FWr . 
rithoAtr  any  lUiig  Ip  wiippit  Ac. I|t^ . 
M.^},  U  J4  sMd  by  PoiDe^ i^  tll^  JC  4^ 

^}  yfil  if  it  WHS  tmrj^  upon  A'd^r  bet 
upi  i»  }f  th^  yeiMr  fii^e^  Ht  ChnttUmi 

rri  to  wbiah  J9U^  &  J.  it  ^Worfefl  (» 
kt»  holwirert  Wf|B  #  niecer<it»ter  diptom 
•odieaot  ap  #«th<»rity  eotillecttoaiqr 
finpfef^  <MtPMmb  6Qe,  aiMi  S13^  thi| 
k  ud  tb9:0M  of  D^  ^m*  WihMy^ 
I  support  ^  tb0  #i>ptmry  4fif6triPf^  U 
itmtMi  ify  tk^  U^  Sir  V1ca$3/  Qiltbh 
wmit  tbpt  tbBt  ynt^m  Wf*mm 
IT  paiM»«iQB  <^  Lan^dfii^mif^omfk  «4 
1  mmi^ifivl^  Pt  J.,  at  tbf  MdfO^sejf 

w  twonqp-ooe  y^fiA  (F9Pt^  by  t^ft 

lam40wn$f,  gf  .0)^;  pr^s^  i^.  qmefr 
^tfiot  1^49  vdi4»     The ,  p^equ^  he4 

B  b  ^  taineq 


fif 
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d»  &Ibirfii|f  pober  of  kMbg?:  :^  iaial< 
be  lifWbl  fnr  die  Matqok  of  Ikmnte^ 
li»^)KNielr>>  AeEevl  of  ll^panifi^  enL  LqM  dybvj 
nqpeptireljry    vAmd^  anil  ai^  tbcjr  aiaAiitt  hiem 

imnm^Uo^'  to  demisei  kaN^  <or  grant  an^^Bt 

l^lidi  %nil  'jj^wiSMft  hertinbeibiie'gnBited,  iJf^rkk 

t^  fBBp^tKBtr^he  m  powiiBirti,  fanany eggma 

bir  of  ^fiMPB  obaolatelf  not  adecdingntucki^kN^ 

iiMils  'ench  leaatt  reipeetividy  bemadeito^talBa^ 

pOiitrntoPf  and  not  in  revenion;  «kl  so  as  dwri 

•Itfved^  bi  and  by  sooh  leateiy  deiiiiae%  ^r  gm 

wfkffiniyf  tke  ieti  and  moti  tfpviKd  yofiyrmi 

bMkkntlothe  refmionof  die  laid  praBue%  il 

bij  raaMBeMy  bad  or  gotten  to  tbe  mae,  iriliui 

Aims  pHtaakaOf  or  fbngift^  or  anything  inthe  lals 

flb^beteg  made  or  taken  tbereo£^    TfaelcaMiir|u 

Ih^  r4tk  Sqitember^  1809,  and  it  was  liiadebyitl 

i^Wfcombtf  then  Marqnis  of  Lmmbm$ef  oE  dmm 

and  Mito  G^fbnl  of  die  odieri  and  thepiManiau<?ii 

tidn  w^e  demised  to  Mite  Gs^iortHbf  di^  te^ 

6i^yeBnJr&m  ike  dm/  ^Me  iftM^of  tbeleaHg^ai 

fef  ISOMi^  pfftJrlMebyt^o  er^n  hal%6feudy  payhna 

tb^'Ntfidity  of  &piMM&^  wd  tbe.  S^ 

mid^Nly  yiMil^  d«tt4ig^ tbit  toiitfaiaadte'if  dw  dtea 

fbit^pdl^iiMr  to^  be  HMe  en  dbe  Mdi  dajr^  Jlon 

1^69^'   ^Ai^  oli^eetkm  tiwi  made^  tUat  iinaHfa^ 

f«^Vee  medd  i^^bledn  Uie  «tfli^  Jfinti  kM  tf* 

a^^lM^tA^  aifj  Ibe  tenn^  <tf  tfae-l«aiej<ii«iiid)ebf 

A^  I«#ft  AfMiJipn  4beiie  r^oidd/br^Ki^vrAt  fi 

under  jt  from  tbe  25th  March  preceding  the  ezpi 

of  the^termf  and  on  diM'giWind  JMfd^SBfM^ 

P  X  was  of  opinion,  diat  the  lease  was  ymd,  ai 


i>Mb^7%KitfiDK!(XeBaBOE  IV.  «^g 

rGodmI  »  pricm  jMrigd|^itndr.tlie29ay9 

.  OBteotTftiy  the  <Kfiisl&ryMS0D.  «Cttbd 
fig  tx>:diel5^Mkid  ^pymJ^Jjstpfitf^ 

Mt  wlb^  |K>wer  cactoept  to  pi2«H9i»iit|ii|S 


am 


ih§  tilft^  Ibfc  pewer  was  ertattid^  wora  held  to  > 
m/MVttfap  the  pttipose  of  tbeiviDg  how  A$  rent^ 
^blf^eflft^i^)  or  ratber*  to  tha«r  i^ba4  w»  a  Teaa 
piUfir  of  f eMilry,  Tba  ^uatkm  in  ihi^  oaac 
whtthtfT  tilt  rentfl  w0Ve  ixiually  bfsnofidialy  Mdrin 
to  asttertaiii  ftbat,  Urn  fimaer  kaaes  wefe  ne^i 
ihdr  wbat^pnitruattoa  wat  to  be  pot  a|K)»  tbt^ 
10  "ttie  powari  <<  lo  as  there  be  contained  ia  eyfur; 
leae0iB|Kiwer  of  re^otry  for  noo^paymenit  o(Jb^ 
tIie»M>y  to  be  reaerred ;"  and  tbqr  weie  bald  t^^ 
aaisslbli^  on  tbe  ground  tbat  $liere  was  m  emlNgt 
tb#  pewe^  Hare  tbure  is  no  ambiguity  vrbaievor 
iM)rd0  of  the  power.  Then  toQi  ^  Mase  was  gl 
by  tbi  maker  of  the  powert  but  that  i«  pot  ao  in  d|u 
Itte  forofier  laasesi  indeed^  eannot  afford  any  iafej 
tbAt  the  maker  of  tbe  power  or  tbe  lagisla^ufe  i 
that  tbe  future  leases  should  reserve  a  rent;  in  die 
manner,  and  payable  at  the  same  period.  Tbe« 
pnA^bly  saw  tbe  inconvenience  likely  to  arisef^ 
old  finrm  of  leasee  and  cautiously  guarded  egaipst 
being  made  for  the  futare^  as  they  bad  bep^  t] 
Ttiis  ol^^tian  eoold  not  bafve  been  mad^;  s^  has 
suggietlediniS^fM  v%  Datdem^E.  ^JiTAji^  became  i 
qate  there  was  a  covenant  in  the.  base  to  ^jfvg  ^  pr 
tponible  pan  of  the  rent  that  jniight  aecrae  di|e  bo 
the-  hiSt  quaiter  day  and  the  expiration  of  thet  \m^ 
Tbeseooiild  objection  to  this  Ittiae  i$»  th^t  itha  | 
re^iriHy  that  t^e  rent  shall  be  made  pi^aW^  J 
dvMilg  the  continuance  diereo^  and  itisiJWde^p^ 
oadi^  half  yearly.  If  Ae  woxde  of  the  poareri  ^#4 
niei^y  <^  the  yearly  rent,"  this  olge0kiQn.Cov^.Jnol 
vail#  but  the  power  requires,  not  only  that  there 
be  a  yearly  rent^  but  that  it  shall  be  payable  y< 


DND  Y#Ai  pr  OBCKSaS  IV.  3^*. 

T  obmlutely  requkan  »>  y^s  r^,      l|ffW 
»t  hem  duly  0K«cut«4*    (?^6^/  49fi. ,  j^^Y^ 
Wtfaorily  to  •bew>  tbal^  if  tb^«  b«     ^'Vo^"" 
rmt  or  5tf.  yearljTi  tb»t;  p^qst  b^  §.^     agahist^    ' 
F  tfae^e^,    Aqd  if  tkfr^  wef^.im        **^'^" 
ii9  fit  ft  yewAyxmtf  p^aU^yewlyi 
oubt  tb&t  a  ooQit  cS  ^ttity  woi|l4, 
111  of  ft  lease,  maMng  ihp  ven^  p^-p 
dio  year.     Here  toO|  theye  n\»jf  b#  ft 
qiaioder  mftn,  for  if  $be  lasaor  ^icft 
hviH  year,  tha  remaiiidep«nif  n  irlft  ^ 
raqt,  and  theirs  qm  be  no  ftpportifi^ 
lae^  ^  tbe<  statute  11  G.S.  r.  19»| 
sre  the  lesser  dlef  in  the  middle  0f 
barth  resolution  in  Lor^  Mptm(fqifu: 
nity  to  shew,  tbat  a  reBer?|itiat|  qf 
rhere  the  rent  was  before  reserved 
ir  days,  makes  the  lease  ygi^    In 
hapter  x^  Worcestefs  case  (^)^  the 
ion  the  validity  of  a  lease  granted 
abeth^  c  10^  which  gives  a  powe^  U> 
as  to  grant  letBes^  whereupofi  the 
rent  or  more   shall  be  reserye^,. 
served  had  formerly  been  payab}ft 
ras  made  payable  half  yearly.    The» 
;ed  the  power,  did  not  say  that  the^* 
pble  yearly,  but  only  thai  the  4C- 
II  should  be  resenred,  ftnd  tbere  Ihe- 
to  have  said,  «'  It  is  sufficient  if  thii 
»  reserved  yearly  at  pne  tin^ei^'^  fwd 
i  are,  <^  whereupon  the  aiceustenfid^ 

(6)  6  JRfp.37. 

yearly 
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yearly  rent  or  more  shall  be  reserved,  and  ther 
tbe  rent  be  yearly  reserved,  the  statute  is  sat^ 
reason  of  the  word  yearly."  Now  here,  there 
words  payable  yearly.  It  may  therefore  be  fa 
iferrecl,  that  if  the  rent  had  been  not  only  resen 
made  payable  yearly^  it  would  have  been  held 
objection.  In  Campbell  v.  Leach  (a),  the  power  i 
only  that  there  should  be  reserved  the  best,  ai 
approved  yearly  rent  The  objection  was,  t 
rent  was  made  payable  quarterly  instead  of  y< 
which  it  was  answered,  that  the  power  was  silent 
respect,  and  only  required  a  yearly  rent  to  be  r 
In  The  Earl  of  Cardigan  v.  Montaguej  reporta 
Appendix  to  Sugden  on  Powers^  p.  690,  the  poy 
nearly  resembled  the  power  in  this  case,  but 
jecdon  was  never  taken,  and  therefore  that  case 
be  considered  as  any  authority. 
'  The  third  objection  is,  that  this  lease  restrs 
power  of  distraining,  and  takes  away  the  power' 
In  Ten/lor  dem.  Atkyns  v.  Horde  (6),  Lord  A 
says,  ^^  It  is  not  sufficient  that  the  ancient  ren 
served,  it  must  be  reserved  with  all  the  benefit 
cumstances."  For  that  purpose  the  remain( 
should  have  reserved  to  him  all  the  rights  giver 
by  common  and  by  statute  law  to  satisfy  himself 
rents  in  arrear.  By  common  law  he  might  dij 
soon  as  the  rent  was  due;  and  by  stat.  5  W.  & 
i.2.  he  might  sell  the  distress.  By  the  terms 
lease  the  lessor  can  only  enter  to  distrain  after  a 
able  demand  in  that  respect,  and  when  he  faas 
Jtc  he  cannot  sell  the  property  distrkine4;  t 


(o)  AmbUr,  740. 


{b)   1  BWT.  1 
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^tain  the  distress  as  a  security,  as  he        i^%* 

before  the  statute  of  the  4  and  5  W.  -  t 

Dos  dJem.  I 

lant  must  be  construed  for  the  benefit      '^ZMoT 

and  lessor.  In  return  for  sbme  extra- 
f  distress,  which  the  lessor  would  nojt 
1,  he  must  be  taken  to  have  renounced 
law  would  otherwise  have  given  him, 
rained  himself  to  the  acts  which  .are 
md  defined. 

K:tion  arises  upon  the  proviso  for  re- 
Is  of  the  power V  are,  "  So  as  in  every 
be  a  condition  of  re-entry  for  non- 
jid  rents  thereby  to  be  reserved  f.  and 
ght  of  re-entry  is  postponed  for  twenty- 
inconvenience  not  before  adverted  to, 
interval  between  the  day  the  rent  be- 
3  day  of  re-entry,  is,  that  in  this  way 
xvi  is  deprived  of  all  possibility  of  re- 

1  the  last  quarter-day  to  the  day  when 
ry  accrued.  In  ejectment,  he  must  li^ 
tie  twenty-eight  /lays  are  expired ;  be^ 
recover  rent  during  the  interval  in  an 
urbfits ;  he  caimot  bring  covenant  on  the 
Be  has  expired,  and  the  forfeiture  has 
the  period  of  re-entry ;.  nor  will  use  and 

2  holding  being  under  a  demise  by  deed* 
;ingttishable  from  Smith  v.  Doe  dm. 
be  ground,  that  here  a  demand  as,  r^ 
ords  ar^  "  being  lawfully  demand^*?' 

unreasonable  restriction  on  the  right 
rives  the  remainder-man  of  the  benefit 
.  2.  c.  28.     Coxe  v.  Day  (a)  is  an  autho- 
(fl)  15JBa3t,118.         ^  '   * 

rity 
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li^2.  ffty  to  l^oifit^  atid,  iti  thd  opinion  givM  My  JiS 
,jf~       iSiiiMY.  Z>)*  (ton.  Earl  of  Jersey  {a\  in  th«  H 

iSiiti'^  L^i^  that  learned  Judge  says,  <<  Such  a  prcrvfa 
iMHl)<t  sufficient  tmder  such  a  poweh*^  It  is  ttii^ 
B^  demJ  SdhJokfiOd  v.  Jlexander  {b\  it  was  held 
nlajdHty  of  the  Court,  Lord  Ettenbdh>ugh  C.  3.  dki 
tiiat  where  a  lease,  granted  since  the  slat.  4  G.  Q 
contained  a  pcywer  of  re-entry  upon  the  rent  b^g^ 
for  twenty-one  days,  the  saUie  bdng  la^uUy  dei^ 
iMydefnaUd  wte  necessary.  It  is  to  be  observed,  faK 
thftt  the  fttMute  4  0. 9.  r.28.,  btaly  places  the  ral 
prteUely  the  same  situation  in  which  the  kii^  was 
th^stntute.  Before  the  statute,  if  the  idug  g^ 
Icaie^  with  a  pbwer  of  ren^try,  it  was  eon^ei 
ntath  Ms  tfignity  to  demand  rent  on  the  last  diiy 
yenrv  c^ud,  without  so  dofng,  he  might  prbCelNl  i 
forfeimtie;  but  it  had  been  expressly  hdd  (^),  tt 
ret evsion  came  to  the  king  of  a  leasee  in  whkh  thi 
a  right  to  re-enter  for  iion-payment  of  rent  on  di 
be  tould  not  maintain  ejectment  without  mil 
d^kitatldi  and  riso,  if  the  king  himself  made  a 
nsudrving  a  rent,  with  a  p6wer  of  re-entry  on  n^ 
metn  of  relit  on  demand,  he  could  not  proc^  l 
a  demand,  (c^  This  is  an  authority  (and  it  w 
reftrred  to  in  the  ease  of  Doe  detn.  SchoUfidd  t 
«ftdk^)  td  skew  that,  inhere  there  is  an  agreement  b 
the  parties  Aere  must  be  a  demand  before  ejectmc 
bn  broogbti  and^  if  so^  then  the  oonditibn  ann^ 
the  right  of  re-^ntry  in  this  cas^  that  the  rent  si 
lawfully  demanded,  is  a  restriction  of  the  righ 
the  lease  i^  not  a  doe  ezeeutkm  of  the  power* 

(o)  2  Jftwf.  i  Bbtg.  504.  (c)  Dyer,  S7.  9ia 

(»)  2M<natS.  ^85.  (^)  Mkoh*s  Abr.  tit  Mmi^ 
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Ml  i%  tbftt  tbia  ii  a  toase^  of  f rfmbea        IBS^ 
merly  domieed  jointly  with  othera^  at 


WfPi 


rbe  rent,  if  appoitionablei  1$,  ia  thii  „  ¥»i«^ 
ti^Md;  but  it  cMmot  be  apport 
e  person  in  poss^ssiott  of  tba  eslaie 
rsuf,  or  hy  together  two  fatms  wh{«h 
Mfately;  for  if  be  does  either  of 
«6iud  and  acouatpmed  rent  ii  Dot 
cwtainly  ia  the  practice  of  eoivvey^' 
10  express  authority  in  0ett]iemeal$ 
The  fifth  resolution  in  Lord  JUhmOr 
lority  expressly  in  favour  of  tbia  o^ 

Tirinder  {a)  a  similar  question  awHW% 
L  The  statute  89  and  40  0«  8«  a  41« 
Euration  of  the  law  upon  that  8«bje6l» 

ecclesiastical  persons  mighty  under 
»  grant  leases  for  twenty-one  yeam<»r 
ig  the  rent  most  acGustomably  paid 
\  next  before  suoh  l^ase^  and  it  bMi 
bat  eGdesIastical  persons  could  not 
ptrt  at  a  pro  rata  rent,  and  the  $9^ 
was  passed  expressly  to  remedy  that 
to  enable,  them  sq  to  do ;  but  il  does 
B  in  tail)  or  at  all  interfere  with  pri- 
id  i^  befote  that  statute,  ecolesiatiieal 
^ra»t  a  lease  of  a  part  at  m  pro  ratii 
at  persons  hanng  such  a  po^wer  «f 
tteali,  oannol  now  grant  a  kasoof  a 
eiit* 

3ootf  a^  was  etopped  by  the  Court. 

.(sXCta>a»vS«.  .   *. 

Abbott 


iso 
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DoK  deal. 
Eariof 

SnUEWSBOBT 

agabm 


Abjkvtt  C.  J.  I  am  of  opinion  that  this  Is  a  gc 

vriid  lease.  The  objections  taken  to  it  arise  upon 

pwed  vftriance  between  the  terms  of  the  letfie  i 

{lower  under  which  it  was  granted.     By  the  p 

Jmk  may  be  granted  for  twenty-one  yeatif  or 

term  mf  years  determinable  upon  three  H^es,    ' 

open  all  and  every  stich  lease  and  leases,  there 

eerredand  made  payable  yearly,  during  the  conti 

Aereofj  the  usual  and  nccustomed  yearly  rents, 

and  services  f-^r  the  same*"     It  appears,  that  on 

JMnuny^  1708,  {which  was  before  the  act  of  pari 

by  which  the  estate  was  settled,  and  prior  to  the 

of  the  4Lh  G.  2»  c,  28)  a  lease  had   been   grai 

these  and  other  premises,  in  which  there  wag  t 

^wing  reddendum^  "  yielding  and  paying,  ihi 

yenrlyand  every  year,  during  the  said  ternti  1 

ktten  UBto  the  said  duke,  his  heirs  and  assign 

yearly  rent  or  sum  of  82/.,  at  the  two  usual  fea 

or  terms  in  the  year,  called  the  feast  of  the  aanun 

of  the  blessed  virgin  Mary^  and  the  feast  of  St^l 

dbe  arohangcl,  by  even  and  equal  portions."     W 

any  lease  was  granted  betweeiT  that  lease  and  th 

of  die  ISth  January,  1756,  does  not  distincdy  e 

The  next  lease  stated  tn  the  case,  is  one  of  the  \t 

mmryj  1756,  by  which  the  premises  which  arecon! 

in  the  lease  in  question  in  the  present   ciyse  (b 

part  only  of  what  had  been  detnised  by  the  li 

I7O8)  were  demised,  and  die  rent  res^-ved  was  S2 

pier  awitini^   payable   at  Ladtj-daif  and  Mtchael] 

eifeiy  year.     The  leiusc  of  the  6th  Jiinnari/,  I  78 

rent  of  501,  per  annum,  payable  at  the  sail 

I  are  mentioned  in  the  two  former  leaiea. 

observable,  too,  that  each  of  those  leases  is  grants 
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bfljf  a  jmr  h^&m  the  first  iky  of  pay-      .18Z2. 


X)oz  deal. 


.o^ecti<m  loade  to  th^  presept.leiMeisi 

ng  reserved  haU-yjeady^  tbe  first  {My-    "^  £ari  of 

U)G9  at  a  penod  less  tiiau.  half  a^year   '     against' 

d^  of  the  dcmiae ;  aad  in  «|ipport  4>f    **  ! 

0^9m.x^  Doe  y«  Giffmd  has  been  eitad.  i 

«9aif  jis  Yery  dtetinguisbaUe  fipoA  the  » 

^<Me  the  .power  was  tQ  lease)  at  the    . 

iipn^iAsd  yearly  rent  that  conld.be.o^ 

ver  under  which  this  lease  is  granted, 

d  b«  resarved  the  usual  and  .accustoined  . 

Wf  as  far  as  we  have  any  evidence  what 

mstcHned  yearly  rent  was,  it  appears  lo 

ly  rent  payable  at  Ladyrday  BXkd  Mi" 

bes^finre  ofopiuioi^j  tliat  a  rent  payable 

^iQvgji  the  right  to  demand  it  arosa  in 

rear^  is  a  usual  and  aceustomec^  rent, 

B^  of  those  words  in  the  condition  con- 

piqg  power*    Indeed^  when  wo  coii- 

ra  lease  for  lives,  granted  upoo.t^e 

ther  lease^  we  cannot  help  seeingy  thft 

in  egOansion  of  time  upon  fresh  terinsi 

me  only  is  extended,  it  is  most  reason^ 

y  of  1^  payment  of  the  rent  shou]^ 

e  sam^\a|id  should  not  vary  according 

biefa  tlie  new  lease  may  hajpfwn  to  be 

ijfCtioB  is»  that  there  is,  in  the  kfue  fa 
"eai^y  Mcervation  of  renly  whereas  it  ia 
h^ygoifdB  of  t^e  oondition  contused  in 
NT  (Bmnot-^be  satisfied  unless  the^r0«t 
nUlis  '^  onca  a  year:  <mly,  viiSf  :>  at.,  tfa^ 
the  BSalofg  .c^  the  -  lease..  Ti)e 
C  c  observation 


M2  V  l^A8£i&  k)f  HILAR¥  TfiRM'  ^ 

^~T^    ^payable  at  Laefy-day  and  Mickadimi^^  ^^kt»  '^ 
t^l^     iM4eemtotti€!dyeatlytent^ 

Ilk  iiAytted,  dM^  if  llie  iMmbt>r  A^ 
<*t0ll|il  thek  b«'  vMfirtd  md  'aml»  fiyiil 
l9k!^eoildAiilM»iteito^  the  fis^       aeetMia 

mt^'bcsn  siiAeientj  thil  by  thut '  a  pi^futisit-  bj 

af  Ae  Md  6f  etich  hal%ear,  of^t  tim  «iick  of  i«m 

df  tke  yeaf,  dees  not  prevtnt  the  f«nt  from  Mi 

^omibcm  ntidertfaiidiQg  of  nanMod^  and  1^ 

piertano^  a  yearly  rtat    I  cannot  see  any  *tk 

A^  wohli  ^  (Mtyrirte  yearly  during  tbe  o« 

Ato^**  ahoaM  mike  any  diflerence.  letting 

Ae  l«giKtati^e  to  have  intended  ift  tbh  etfs^ 

iM  Peidt  (liytdMe  only  tmoe  a  yeeit^  ivMcv  %i 

ttWsniil^  and  iM  henefidal  to  tbe  landbtd.     ' 

ftfe  iafliiflMticdoa  contended  Ibr  woiM  be  *io 

that  the  le^latnre  intended  tfadt  tbe  leiisea  tob( 

iinde^  the  act  of  patltement^  should  be^diffl^Mi 

fbHtt  and  cfi^  frbm  ordimty  leases  of  4^tid^4 

hieM^  gratit^  atbenellcial  tenti.    I  bintioc tl 

thfi^  #8S  ftiteiided,  and^  tteeN^ef,  I  eMilot  | 

'^n^tAetioh  to  Ae  woi^s  in  tbift  lease.     The' 

ieiAnhrMbii  of  teiit  m  leases  is   « yUUSng  m 

ytArfy  and  tvmi/  year.**     In  Ais  Case  Ae  W 

^^«KHy  durit%  tb^  edntihiiine«  ihet^,  ^e^iM 

aoMlbin^  yeitrtyTei^''  wbleh  t  ntideMand  <l 

yeitfjr  mit  dT  so  many  pontids,  by  sb  mahy  ifia 

or  qnarteHy  {iaymeittt  ih  the  yeart  Mhd'f  i 

46g}^  ^  oonttrile^  Ae^  ^N}s^^*^j%ttM^v^^ 

r^etJO^^O  ttiki  oolmbbb^  laffg^sge^^I^^ 


»N»  'yji4*  pp  PKOH0e  jv. 

ibs  for  It  i$  said  thf(W  M4«r:>hji0MrflV 
fi^itbout  making  «  4^nMdi  «lid  i«hil» 
nrMiptliathecwf)P(i«I}4  .}fiHB|iftb§a 

IBP)  hut  by  reaaon  of  Uf  b^i^  4m» 
I  nature  tnd  ol^ectr  vbich  W  tb4fc 
Sfiaa<at  •  yeiirjiy  renU  vilb  (bft  MMWl 
19  irf  mlbrcmg  pnymRt,  J(ktob(| 

dilM  it^  ne&fS  mPt  loeri^y  tp  li)ft  ' 
t  of  JrQ^  but  iapfgri|)tilt«  w  WmMft 
W  *'  if  i(  9b«tt  bftppm)  t)MlJMK4,;«wIr 
M  D«t  be  i^  41  th^  dey  A  aa4  tjiQAi 
said  ^ffiprfiaiiiantfL  muns*  &xibu  .aad 

I  Insum  amy  ^trvn,"    I^  ^[^rnn* 
claw«wfls  ^ed;froq)  4be.l««w.f^ 

ever,  thst  the  kadlf^i  m  abri4ie4 

j^e.  i«iuUprd  bAft  ft  ^ws^  ta  dJAtmise 
1  nuder  jtb«  4|«M'i9Mf    Ml.mm 

Cc  2  Tbt 
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DoK  d«m. 

Earl  of 

Sbuwmurt 

jagainU 

'  WlLSOK. 


The  true  con^tructiou  of  it  appears  to  me  to  be. 
sider  it  as  introduced  in.  furtherance  of  the  pow< 
the  common  law,  and  I  think  that  we  cannot  gi 
construction' contended  for,  unless  we  see  clearly 
landlord,  at  the  time  of  grating  it,  intended 
away  the  power  under  the  common  law. 

The  fourth  objection  is  as  to  the  right  of  re-e 
is  said,  this  is  to  be  only  at  the  end  of  twenty-elj 
after  the  rent  is  in  al^rear,  and  the  same  "  be 
fully  demanded."  Now  as  to  the  right  of  re-e 
accruing  till  tiie  expiration  of  a  givea  number 
the  case  o{  Smith  v.  Doe  dem.  the  JE.  of  Jersey  v&  di 
point.  It  was  there  decided,  that  the  words  cent 
this  power,  "  so  that  there  be  conditions  of  re-c 
non-piQrment  of  rent,"  are  to  be  interpreted  to 
usual  or  reasonable  condition  of  re-entry ;  and  if 
so,  it  appears  from  the  lease  of  1708,  that  twen 
days  are  there  given  for  the  payment  of  the  rent 
the  landlord  can  re-enter;  with  this  additional  c 
favour  of  the  tenant,  that  if  there  be  no  sufficient 
upon  the  premises,  the  landlord  may  then  re-en 

Another  objection  is,  that  by  the  terms  of  ti 
the  landlord  is  "  to  re-enter  on  the  rents  being 
demanded ;"  and  it  is  said,  that  this  puts  the  1 
to  the  necessity  of  making  the  demand,  notwiths 
the  Stat  4  Geo.  2.  c.  28,  which  was  made  genci 
the  purpose  of  relieving  the  landlord  from  the  n 
of  making  that  demand.  In  Doe  dem.  Schofield 
ander,  three  of  the  judges  of  this  court,  Lord  J 
rough  C.  J.  rather  doubting  than  dissenting  decidi 
notwithstanding  the  words  "  lawfully  demanded 
lease,  the  landlord  Jbas  a  right  to  the  benefit  of  the 
of  4  Geo.  2.  c,  28.,  mid  may  re-eqter.,  ^  certainly 
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ty  the  oommdn  law  the  landlord  never       1822. 
itbout  making  a  demand.  .  Every  clause     Doe  denu  ' 

reforc,  contained  the  words   **  lawfully    SKmrumwr 
ffect,  though  not  in  terms ;  and  therefore        agamtt  .. 

708,  those  words  were  quite  nugatory.  : 

ably  copied  inadvertently  into  the  sub- 
fthout  considering  their  effect.  I  am  of  ' 
ich  a  proviso  for  re-entry,  which  was  * 
uced  for  the  benefit  of  the  landlord, 
construed,  in  consequence  of  the  intro- 
words  (which  were  nugatory  in  the  fbr- 
deprive  the  landlord  of  the  benefit  in- 
ferred upon  him  by  the  statute  4  Geo.  2. 
i  ihight  have  been  otherwise,  if  the  lease 
I  express  covenant  that  he  would  not  r^ 
^mand,  or  that  having  entered  he  would 

:he  last  and  remaining  objection,  which 
ition :  whether  the  rent  can  be  appor- 
er  or  not  it  is  competent  to  the  owner  of 
state  to  make  any  improvement  or  alter- 
ode  of  disposing  of  that  estate  ?  If  he 
farm,  but  is  bound  to  let  it  altogether, 
as,  improvement  must  in  many  cases  be 
jd,  and  the  remainder-man  be  deprived 
Independently  of  authority,  Ircertainly 
ught  that  that  which  was  for  the  benefit 
ight  lawfully  be  done,  and  that  an  ap- 
rent  might  be  made,  and  that  the  land 
rided,  provided  care  was  tiaken  to  appor- 
ts  of  the  farm  so  divided,  as  much  rent 
served  Th  respect  of  them  in  the  lease 
whole.  Lord  Mountjqi/s  case  has  been 
C  c  3  cited 


£firlUr/!,HaC!ottrt  tb<^^  (ledided,  Wn4  tVe  Very  l^i^iied  pet« 

^^^^'  mUtiU^  W  ££«fafon,  expre^ly  latd  k  A>Wn  as 
lllitt  tfai^r^  mny  lie  #  letfeitig  cfft^ti  radeHing^li 
^Ki»i^  tlie  iMIxfie  pf^partton  to  tb^  Ibtm^  rent  I 
pKrt  leM^  bore  to  t|ie  whole  hx^fSi.  Hi^  say^ 
(eM^  jti  tiiA  bt  pun  of  the  Ubd  tMcct»t6itia%  1 
9^(ifiamrrp  «  rept  pro  rata,  or  niore,  fbU  iv  ^ 
tbiH^I*  i(i  syil'itaQce  t^e  accoitopnable  rent.^  iki 
4|*  $.  iuiii  Xxir^  Jtfoiifi(;«7y's  case  is  reftrred  to  1 
•eii^lice.immodiattly  preeeding.  I  am  of  opfiii^nj 
1^  Ikyff  as  sq  laid  down  by  I^oi^  Cok^  in  coifsod 
r^aiQki,  ^  t^at  it  is  competeot  to  lease  f,  pairt,  ^ 
jjgij  a  tru^  ax^  $t  proporUoQ  of  t^t  |«iU  ipbieb 
fiihnerly  been  reserved;  The  case  of  Smitk  v.Ti 
fif  im  j^^t^ip^  upo|>  that  poii^^  It  ia  thi^  ttii 
;^  aikd.  ^  Qeu  9-  c.  ^U  aftar  recitiBg  that  dsMt 
hfSfif»f  ifbqt^^r  ecple^iastical  pqsbiia  4^1*  tiii 
grant  »e(MirM»  leases  of  par^  df  lapdi  ntHaUf  <^ 
tv  one  lease  ftm)  under  one  renti  enabtes  tbem  ^  i 
I^t  life  are  not  necess^ily  to  infer  from  thepd^ 
fbose  dontfts  ^ere  well  founded.  Attaof  pai^nne 
tb^  p^ltpoie  of  rembving  dou^  are  very  belieBd« 
eljlW  tbl^  ]^0vef|t  that  tsrpence  of  Ik^atida  ^ 
otti^HK^tkniit  takephu;^  in  order  to  h$v^  siMJh'^ 
r^Mtted.  ^  th^  reiison^  I  lun  of  ofHoic^iis,  tU 
isi]|ii^  Md  tttUd  l^ease,  and  t^atOtte^eet^  shoii 

Bayi^^y  J.    X  am  of  tbe  same  opinion.    The  ( 

tiooto  the  lease  is,'  that  it  is  ioi  eoiiformable  t 

^  l^fising  power  <x>ntained  in  ^he  statute  6G.I.    Tfa 


WW  to  flW5  to  .+?»§ifr««9  %  .JOt^Bs  's^^l  i 

h  W9tmn|  A  k#iii«  ffftwiiii  wil;l|  Aw 

iqppp.^ll  9^  AK^F^  ^^^  \fis^  ftnd.  I 

I  Md  v^iTYk^  ^  4ifi.«»i9^" ,  Jljpfr#i .  ^ 
i««»  ^POR  thfM  .w|iiid|i  ^  ip4  if) .  QKdfw 

Hi  tf  uwQiiii^le  t«  t^  what,  ^wi  tj^a 
l«e%  Ji^/^  cm  H  b»  %9^qftmedi  w\mK 
adk    lit  baft  biitti,  soidk  ihafc  tbA^  id^ 

^nm*.  bin,  «flit(  liv  <^  futm^si 

i!AQ4  111?  WQflP  «C>iWin|«l^  4irs  .tfliM^ 


C  c  4,  Chapter 
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IBBt.      :€fttt|Mr  of4f^Cittet^%^:$ae,  the  Coart^rdid  Bdfei 

iiY 


^|[*°r      ddmiwrifag  the  new*  aad  the*  old'xeriervaliiHis,- 


<««it       obgciotions  were,  mide ito  the :  exMaa^  ^oufUkLn  H 


'  cbuld  not  have  taken  pkce,  iinleasMit 

•  peten^'ibr  thenicto  look  at  the  cUtleaany'  tb- 

mode  in  which  the  old  rent  wtere^erred^  fior^i^ 
rpoie'of  considering  whether  it  was  sL(Vtsaaak  i 

dbalmned  rent  '  i  the  dd  'iMt  i>  reacm^  i^ 
:  Jibe  new^  rent  reserved  is  not  usual  and^aecnttpw 
'  lessiitbe  aqujurtoply  rent  also^  ,  In<thi6<aiM^it]|< 
^ ^f> the  power  At^  <<  soas  upon  «U'«ii4ieTe6jP^«iiE 

aod4eaaes:  there  be  reserred  and  made^pigEalA^ij) 

>  Oraat  stress  has  been  kid  upon  the  word,  j^aiv^ 
Jias  been  contended,  that  the  true  coastrmrtioii  < 
word^requires,'  that. there  should  be  one.ait^' 
pbymait^ '  li  however^  cQn8id^tliewosd8r.^f:«WMfe] 

jfMer^/'' the  same  as  if  the  words  had  be^r^i 
eoetgyettr."  In- leases  there  laususftlyaTiemiinirt 
thrlesseeshall  pay  yearly  and  every  ymr^  audi 
reddtadum,  he  is  to  pay  thryearly.imt  'of  >sdf:m 
half  yearly' or  ^qqaarterlypfiyn)ents«i  JlrapitaaniA^ 
that  the  word;  yearly  does  not  nceopsarilSf  mo 
entiire  Isoit'^finr  4he  year,  atad  in  this  oise^  vsMi< 
jmudy  *retit  inigbt  be  more  ^benefioial  ^  Hbe< Jbe 
yet  it  would  not  be  the  usuri  and  accustlmed  Hi 
it'tqilpearB  -fcQm  the  pM  lease^  thait  the  n^ual  m 
c<to9lbraedrrent  ^raii  by'a  half (yearly^pq^mqnlb*  *:r 

>  GUniiDtibr  Ai^posti, '  that  wAl  r^)>ecl  flo  ^dkum 
\  pdbsQsnfonsjf  it  w^  tiH^lided  (onglretani  imdiela^ 
,  to  "the  i^emAinilerfman*  Thia  HyiaMriDvHVre  ^ 
J  ^enauiyikf-man.  mfistiiaveribeeii^  in^ 

ion  fiw  9Ai  «^iialr«efi^%  and-1i)fif!?iU)ipa^ 


Wfuoir, 
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MuxBOBTw^  .voder  i  the  \ii«»rlefM»iiie      1S92. 

ft-ia^i|^eanj.  tbak  by  the^old  leases  Ibe  ^^<^ 
1  -Juilf  rjearirf)  wiutiirwas  .m  little  betie- 
lakidep^man  *aB  tlie  )F6MFvation  in  this 
t]lidrefiMid,  ^at  thi»  does  not  conHitulie 
rtlsB  leMe  in.' cputotioBw 
e€lran.:is,ilhftfctbelaDdk»>di8  festfidied 
^»aBd  fretn-^liag.  Thtt  ddeainatip- 
«"tcl»  it  k  a  rule' of  con8tniction,^ut 
H'inttodiiced  into  a  deed^  or  into  as  act 
r  order  to  confer  a  benefit,  it  k  not.  to^be 
io  work  a  prgndice,  or  in  other  wteds, 
n^endon i0f  the daose  i»to givea fiirther 
)0  be  construed  so-  a»to  tidce  away  uny 
Kttg'withoat  it.  New,  applying  that  rale 
lee;  tbifi  clause  must  not  becomtraed^to 
tb«f  keeor  any  right  he  had^  At  common 
ifid'an  nnqoallfied  right  to  distrain,  and 
tl  the  distress^  There  is  another  answer 
P'that  thift  it  A  resertation  in  die  nsnal^and 
1^  for  the  lease  of  1706  contains  almost 
000 '  profrision  •  with  respect  to  ^  the  'rent 
mdf  then  this  rent  being  reserved  exacdy 
cirfmmstatlces,  it  becomes  in  tliat  respect 
tienstMifed  y«arfy  rent.  -  >  '  ^ 
ii  (hat  twcnty-^cfight  days  are  allowed, 
gnt^^tf  the  rtot,  before  re-entry,- i*- also 
h^^^^d^'UMejtihd  'the^diHalsilcb' iDvthe 
s^ '  da*  ibc  >^ibe>of  Smiths, Dee  dem^  ,E.  of 
OHisftor  theiconditioti  in  the  power  are, 
r'^ftirf  sa^h^  lesiso  there  -be  cdntained  a 
^ntl^ft>f  i»>n>jpctymtoC  of  the  said  rent 

^nd 


3i0' 
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coi^aUi  •  cot^dilion  «f  jrQ^nM7  fof  <ioiiTp»;i4Ml 
peat  It  ia^  mdf  bowQiref^  iU^  h  is  qiuiUfitd  ibi 
wwdb  f"  being  lAwfuUy  dmao4^!^whidl  VQtilp^ 
notiatliQ  Um»  in  ibmxMa^oZSmiiir^J)(mdm^&  % 
s€^  Ia  the  «14  le«0^  in  tbis  c«M  bflir^iiii^  ii  is 
of  theprotbo  of  rorWtrjrV  tbc^t  tbe  «$nt  4mU  t^ 
fbU]^4w«ind^ upcle  tberofoff)  ih^pngviMe^iA ib^ 
lofAfiikwrr^ond  in  t^is  resprnt,  9»A  tl^  teymi;!] 
in  |iP9fi^«»io%  m4  the  t^nwt  in  tail  in  DSQWAdti^ 
to  pU  inb^ntA  ^d  iHirpp9«i9»  ^pp«^  tb«»9wi0i^toti«ji  I 
a«'tbey  W«re,fU^  tb#  Ufn.<»  wM  tb^  miQ^v^mtMi 

:7b9  r^p>^iQg  ol^^QH  i%  t}^  Uw  M  ft  H^ift  nC 

of  cfe^^t^ii^  pTfw^^  wbicbt  ^t  the  Xim^  of  pifwiii«4by 
pf  |>9i^Uiiinent,  wey«  in  lea^  jpintly  with  Qthe?  prop 
i#d  tbat  it  WAS  npt  ^mpfAwt  tP  ^  le^MPv^i 
pvQp^rty  ^aratoly  ^  ^  pmi:ata  jrmti  wbH^ii^fofii 
b#w>intiy  dwMcd.  J  think,  bf)»vm«rr  H  if^ 
innst  ^nra^on^ble  so  to  con6tr4;ie  tliif  1^^  /'Chft 
tijUbQiiity  in  feyanir  pf  ^w^h  #  pqn9tr<ji6tioiK^>  \»tJi 
4Uiwi^q/s  as«»  Tbtit  c«#,  hqfFi^ry  )|¥a«  ^<pM<)I 
upon  that  poii^  Ther^  a^i  apre ^  wasle  iw^fni 
tmducf4  ii)tQ  the  lease,  ^nd  thf  «ntN  ^r^6  wn^  Mfc 
Q^tof  t^  9(cr%  as  w«U  as  out  pf  th^  ancifotliy  dfi 
lands.  The  group4  qf  tbi^  deoisipn  wwb  that  tbfl 
afCcmtQfnod  ren^  w^  ttot  coofin^  to»  ap^l  th«iM^ 
Qcit  kiitting  out  of  tba  <dd  accustomed  l^tan  Jwdfu 
opinicip  atatad  to  barn  been  delivered  tbjttbe^Jv 
upon  the  other  pinnt  wa$  extra^jiididai  ii  ond  ivhft 
consider;  that  LgMdCoke^  in  bis  epmmey^tagy  iqpQB^ 
^/afon,  whioh  waa  publisbied  aojne  ye^cs  ^^  I 
ifyua^'s  fcaac^  }a^  it  down  as  pkav  l^p^  ^ jtl|«(  ti 
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et  {i^rt  o(  the  }ittd  accQstomably  tett^n,        1  $j)$^« 

t  pro  rata,  or  more,"  it  appears  to  me,  ^7^ 
mast  have  been  some  mistake  ia  th^        Bari  6r 

3ai^,  or  that  the  opinion  of  the  profit-  '  ^5**^*^ 


f  against  the  doctrine  there  laid  down, 
opinion,  in  ttiis  casc^  upon  reqtson  a^ 
r,  t^9t  ^be  tenant  in  tf^ii  b?^  ^  H^bt 
I  lan^Si  ^bich,  at  ^he^  tin^  of  ti)e  p^$«- 
f  pigr|iiKiieqt,  were  unc^er  one  ^eiqiae 
(,  pyq^yided  I^f^ tool?  car^  tor^ervir ^q 
lat  old  rei^t  which  ^e  land  divi4^ 
e  property.  For  theee  reasons^  I  ^ 
the  lea^  cannQt  tie  impeaebed,  wdf 
It  tbe  poetea  must  be  delivered  tq'tb^ 


I  ^  qf  ppinip^  th^t  the  leas^  \^  qqfp- 
;)pwer,  a^d  therefore  a,  valid  Ipas^e.  T^e 
bat  thi^re  b^  *^  r^si^rved  and  made  p^j- 
in^  the  continuai^c?  pf  the  ^s?*  tti^ 
omed  yearly  rents,  b|oons,  ^xid  servicejs 
I^  thePy  tber^  be  re;served  ii;i  ^be  le^se, 
le  during  the  continuance  thereof,  th^ 
omed  yearly  fentS|  boons,  and  servip^s, 
id.,  Wliateyer  might  have  been  TPy 
ome  of  the  points,  if  the  case  of  S^nith 
7f  Jersey  had  not  been  decided^  I  niust 
NT  to  be  sQoh  as  it  wa^  finally  decided  in 
t  case  established  two  points,  first,  that 
It  be  had  to  the  former  le^es,  for  the 
coining  what  was  tbe  usual  and  accns- 
1  for  «ach  other  purposes  as  form  the 
Bt  upon  the  preaent  C|CCa$ion ;  secondly^ 

that 
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that  the  same  constlruction  is  tiot  necessarily  to  1 

to  the  words  of  the  power,  as  the  same  words  m 

received  if  they  had  been  used  in  the  lease  Itsel 

objection  is,  that  this  rent  in  this  leas^  is  reseri 

yearly,  and  that  the  power  requires  that  it  si 

reserved  and  made  payable  yearly,  during  the  < 

ance  thereof  &c.'*     It  is  admitted,  that  if  tl 

yearly  had  referred  to  the  reservation  only,  an 

the   mode  of  payment,  this  would  have  been 

dent  execution  of  the  power,  though  the  rents  t 

payable  half-yearly.     I  think,  however^  that  in  c 

parlance  the  word  yearly,  used  in  this  and  othei 

means,  not  a   payment  of  rent  once  a  year,  I 

the  same  is  to  be  paid  in  or  during  every  year,  a 

seems  evidently  to  have  been  the  meaning  of  the 

who  prepared  this  lease ;  for  the  words  of  the  i 

dum  are,  "  yielding  and  paying  yearly  and  ever 

the  yearly  rent  or  sum  of  50/.,  upon  the  25th 

and  the   29t)i  September^  by  even  and  equal  po 

So  that  the  person  who  framed  this  lease,  states 

a  yearly  rent,  and  still  makes  it  payable  by  tw 

yearly  payments,  and  that  is  consistetit  with    t 

leases.     In  one  sense  of  the  tvord,  therefore,  this 

payable  half-yearly,  but,  in  another  sense,  it  is  ] 

yeariy,  because  it' is  payable  during  the  year;  atii 

Iktter  sense  call  be' given  to  the  expresslbn  in  thi 

t  think  it  ought  to  be  construed  to  have  that  m( 

Besides,  if  we  tefer  to  the  former  leases,  which,  i 

ing  to  the  ctise  6{  Swith  v.  Doe  dent.  jE.  of  Jersey  W( 

liberty  io  do,  this  appears  to  be  the  usual  and 

tbmed  yearly  rent ;  for  it  is  payable  yearly  in  the 

toined"  mariner,  that  is,  every  year,   by  the'  two 

half-^rly  payments. 

A 
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tion  is,  that  the  rent  reserved  was  made 
rlier  day  than  it  would  have  been  pay- 
een  made  payable  at  the*  end  of  each 
been  said,  that  the  power  must  be  con- 
une  manner  as  if  the  very  words  of  the 
ained  in  the  lease  itself;  and,  undoubt- 
iendum  had  been  yielding  and  paying 
»aying  any  thing  as  to  the  times  of  pay- 
[>uld  have  accrued  due  until  the  last  day 
Smith  V.  Doe  denu  E.  of  Jersey^  a  similiu: 
sed,  for  it  was  contended,  that  if  the 
Lse  had  provided,  that  a  party  should 
re- enter,  on  non-payment  of  rent,  he 
imediately  upon  default  being  made. 
Lords,  however,  decided  otherwise^  for 
the  words  giving  the  right  of  re-entry 
nse  from  that  which  they  must  have  re- 
ad been  used  in  the  lease  itself.  In  this 
made  payable  half-yearly,  and  whatever 
L  the  case,  if  it  had  not  appeared  from 
IS,  that  that  was  the  usual  and  accus* 
paying  the  rent,  I  think  it  does  appear 
this  was  the  usual  and  accustomed  rent, 
isual  and  accustomed  manner, 
ction  to  the  lease  is,  that  the  clause  of 
way  the  right  of  the  party  to  distrain 
\  demand  of  the  rent,  and  also  that  when 
ed,  it  takes  away  the  power  of  selling 
e.  I  think,  however,  that  this  being  a 
\  benefit  of  the  landlord,  it  d.ocs  not  takj3 
which  he  bad  by  common  law,  or  by 
>n8equently,  that  notwithstanding  that 
ght  distrain  without  demand^  and  might 

sell 
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ICf^k        tell  the  distrass*      Besides  this  objection  goes  to 

Dai  Jtuu      ^^^B  ^^^  usual  and  accustomed  rent.     Nov  it  i 

mj^f^^    thff  ^\kh  cla^9e  hff  been  a4opte4  froijfi  tjie  fornijC^ 

^g**'^        and  therefore  that  this  is  the  us^al  and  accustoou 

resenred  in  the  usual  and  accustomed  manner. 

Another  obgeatkm  is^  that  tfieadgbt.of  ^e^lff^i 

.   ,  potted  for  twentgr-eight  da^^  that>poi«lb  Im^ffm 

iatma^iu^  in  &nMYiI^d€m*E.^Ji^rt^^ta^)i 

liiefbrmer  leases  had  thb  very  clause,  and  tb^8n»tet 

aa  am^ner  to  that  obgaetion.    The  same  answer, 

akoto  the  qualification  as  to  the  rent  besngj^ 

demanded,  and  I  am  of  opinion,  that  the  4  QtQ^!i 

appljr  to  a  case  of  this  kind^  and  that  notwithsK 

those  woirds  the  landlord,  without  making  angr  dc 

alight  eatert  distrain,  and  selL 

I  am  also  of  opinion,  upon  principle  as  mil  af(  i 
rkff  that  a  party  may  demise  a  part  of  premises  jGpiy 
demised  jointly  with  others,  provided  be  roienrp 
vent.  The  passage  referred  to  from  Cote  uptm  IM 
44.))^.,  is  a  strong  authority  upon  tbat-poii4 
think  the  doctrine  there  leid  down  byr  X<oi4  i 
right  exposition  of  the  law.  For  these  reiiioi 
addition  to  others  which  haiFe  been  givw  kgr  pnyJU^i 
my  brother  Bayley^  it  is  my  opinion  that  since  the 
sion  in  the  case  of  Smith  ▼.  Doe  4em,  E*  t^Jene^ 
evev  might  have  been  the  case  previously,  this  laatt( 
be  considered  as  valid. 

Judgment  for  fiefeodan 

(a)  Mem  i,  iMtt  alMwiil  «t  ^tunban. 
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Another  against  Williams  and  ' 
Others. 

ecbver  JTrom  the  defendants  the  vAue  A.  ind  b 
rf  India  warrants  fot  the  delivery  of  a  ^  purehST* 
,  and  certain  quantities  of  cotton  stated  j^lJt^"  JST' 
n    ,  At  the  trial  before  Abbott  C.  J.,  tt  ^'"t"'^  *^*^ 

'         brokers  to  pur- 

rs  after  last  Michaelmas  term,  a  verdict  ^f^  «*>«  "»«• 

'  '  These  pur- 

i  plaintifls,  damai^es  7337?.,  suWecC  to  ci**^"  having 

.  ,  been  made, 

!  Cotirt  on  the  following  case  :  warrants  or 

orders  for  de- 

[8,  John  Moorif  who  then  carried  on  Uvery  were 
hester  as  a  cotton  met'chant  under  the  i^gie  of  the 
nd  Son,  having  agreed-with  the  plains.  ^^^^^ 
Ty  on  business  at  Manchester)  to  mike  J^**^  *"i 

nt  account  with  them  of  cottons,    imve   •»  the  broken 

°  ot  A.    Imme- 

)rokers,  Hunt  and  Shaty  of  London^  tb  diateiy  after  the 

purchase,  J7« 

!a^  India  Company's  sales  cotton  to  ft  paid  a.  one 

1  t*  -r   mw  -rr     .  half  the  value. 

ont,  on  the  account  of  J.  Moon.    Hunt  After  consider- 

dingly  purchased  at  several  sale*  bo-  Sad't^ntJiTe, 

I  cli  January  and  June  in  that  year,  cot*,  ^ere  hlfomed 

t  of  20,00(«.,  and  'obtained  orders  for  «****^:  ^^^ 

'  '  interest  m  the^ 

*  goods  pur- 
iirected  tlie  brokers  to  procure  him  a  loan  on  the  security  of  the  war- 
[  money  by  discounting  biilft  drawtt  by  A*  •  opon-  the  brokers,  as  a 
le  whole  of  the  warrants  were  deposited  with  C.  by  the  brokers, 
icposited,  tlie  brokers  received  directions, 'both  horn  A.  and  B.f  to 
Boods  held  on  tlieir  joint  account,  which  tliey  did,  by  appropriating 
£  party,  and  which  division  was  approV^  Of  by  both.  Before  the  ' 
uokers  were  directed  by  ^.  to  get  one  half  renewed,  which  C  agreed 
fresh  bDlsy  and  the  brokers  then  left  in  the  hands  of  C,  as  a  security 
«noed,the  warrants  belonging  to  i7. ;  C  however,  not  then  knowing 
st  in  them : 

first  pledge  did  not  transfer  to  C  any  interest  in  that  part  of  the 
I  lo  B,  Semble,  that  a  sale  by  one  of  two  tenants  in  common 
,  is  a  conversion  as  to  the  share  of  one,  and  consequently  that  trover 

tttdttr  the  partitiim  had  taken  place,  the  tenancy  in  common,  if  it 
I  determined,  and  that  being  so,  the  second  pledge  was  the  pledge  of 
raging  to3.>  wliidi  the  bfoken  b«d  no  •utfaority  to  make^  and  that 

the 
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jvluak  wane  iMiiB  out  in  ilw  aaBi»aCiiii«44Wl|wii 

Tbe  DiMjytfk  UHMdMtdT  aftwr  Jfae  jwadbMH 
4lom  and  Co,  om  lirif  ot^h^  vphMLiOfibrr^ 

nUgnin  theiiabili  of  mitring,  pmidiiiin  Mt/jmit  <w 

biit^  tlir.ti«0^.i9ilBiiig.  tbv  fint  pMdHMteJn 

ticm,  had  no  knowledge  that  the  plaintifr  ivwbk  i 

wgr  coQceoMd.    Whea  half .  tb^ 'pwokatet  nvoe 

j^eted,  they  were  afipriwl  that  ikm  jimolaSk  had 

iDlemri  in  the  purchases  in .  qnettiiin. .  It  waa. 

qoietiAy  ageeed-  between  the  piaintiA  and  J^  ifiMM 

the  oottens  should  be  divided^  and  aQeordiQi^  ja-i 

of^  IBlBj  written  dtvectiohs  ware  given  by  the  pb 

to  JSuni  and  Sharp.to  make  diviaiaaof  the  4MMi 

by  dieaiLtKi  tibe  jomt  account  of  ifiBOftrnd-tha  pU 

aad  tli^  haviag  receiyed  stmilar-difeGtions  Gema 

atti  Cio.  proceeded  to  make  the  cBvisnki  byapee 

in  Mpioate  eoluou  the  WBrranla  ytdiMk^  we«e  m 

tMreiyof^pm^nriated  to  tkeplai&tMb<«id  ifemand 

and  on  the  80th  AtrMryi  I^M,  they  coflMmHii 

Bueh  diiriaioii^to  both  paiiies,  aadreeeived  their  ^ 

batioB  of  the  MNpe.     At  the  Jatler  end  of  Jfim 

IU6,  Moon  directed  Bbad  Bod^Siarp  to  fMreeura^ 

loan  oCirotn  ^OfmL  to  36fiML  on  the  secoiJI^  c 

JSm^  Jiadia  ixraf ffiuia  ifaeu  in'  nieir  paiccinaii)  nnri 

irtbtta6dthedifondiints^*4hc'TOqw^^ 

appMUi  t»  thiwn  lo  jinmaiit  tihe  Mcaptaacet  lof  i 

MM  and^Mopp^  <>g^biHr  dimm 4»  ihenn  %  Mam 

Coii^  oR<llia  aiGar%  ^4te  wta4e  dfi^e  iMiiri^^ 

die  defttoihaits^iwd.  to  do^iaid «fiiM%^^gltl 
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m/mAa  wA«r  dutB^  were  dmwn  by  J.       I8M. 

Md  SA  liiky^  all^f  vhich  ulire  duty 
TIm»  bilb  ime  diwwDted  by  tbe 


%egifinfiig  of  Di0ie:MMki>  1819-^  and  at 
finf  ^  BioiMy  ftoiii  die  deftadaiils^ 
r  ibr  Ihe  payneni  of  the  bills,  Skm^ 
iMl  wilh   tbe   dsfendanls  die  wfacie 

Amaiy,  HurU  and  fSla^p  iWMied  Ffom 
le  ftiUowkig  direelHHis,  -oontaiDedte^a 
Febmuy,  1819:  *<  Half  the  aittwmt 
I  all  I^vtmld  Vfuhf  or  even  nelimg^  if 
^wmy  baleof  eottoB  I  have  in  Lotkbrn* 
half  sfaoukl  be  done  by  Hmam  aad 
unantB  plight  remain.''    And^  in  con* 
lieationwas  made  hy  Htmt  tmd  Skarp 
toveneir  I^OOOJl  of  tliea«io4lnt  6f  the 
jeh  die  defendento  agreed  to  do^  by  ik^ 
Ul%  idaiihnr  to  the  fimiier^  on  a  soAeieiit 
MRaou  to  cover  them  tO'tbat*a«i6imt 
mrityfiNrMGhvMeind.  HmUmad^Skmp 
nefmvieaeto  Midi  renewal^ 
odflMi  that  any  altemlion  had 
ipcrlyy  or  that  die  pkdntiffii  had  amy 
)athe  9d  Mai^ht  SUrp,  of  Ihaftraiof 
I  leMoiiedthewawmnta  from  the dafettd^ 
pvaai  pnrgme  of  dividiiig  tfaem»  -aa  aa. 
» nwA  of  ftpm^avri^,  $mA  to,  Miwii 
»  the  defarimttk  to  raiam  a»  a  eip»> 
«ad  bttl%a»d  took  them  to  hit  oanntti^ 
of  pel^  1Mb  aqiaaeti0a;  and 
D  d  having 
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leaving  clopnc  s%  retutnipd  to  the  deEsndatits'tl^e  ^ 
b^lQQgiQg  tQ  the  plaintiffs,  and  retattled  thois 
lud  been  approprntod  to  MMn  and  861^;  'cLll 
doiq^  apted  by  tbet  directibn  of  Moati  aiHt  & 
without  any  conl^iuiucation  with  dr  atithdrit jr 
pjaintifis.     The  defendants  discounfeid  tw6 
2490L  Ss.  and  2569/.  12^.  respectively  drawi 
fore,  by  li^bon  and  Son,  upon  and  accepted 
i^^d  Sharps  on  the  2d  o( March;  and  two  Other 
2496/.  155.  and  2564L  155.,  on  the  1  Ith  March 
foux  bilk  amounted  to  10,121/.,  and  which  wer 
poured  when  they  became  due.    The  d^nda 
t^9.  cottons  in  question  for  7337/. 

The  question  for  the  opinion  of  the  G)urt  v; 
ther  the  plaintiffi  were^  under  the  circumstancesj 
to  maintain  the  action  of  trover. 


K  PcUocky  for  the  plaintiffs.  The  original  p 
«Il  ihe  warrants  cannot  be  sustained  as  aga 
pUintiflfs.  And,  if  it  could,  at  all  events  the 
pledge^  made  subsequently  to  the  division  of 
perty,  cannot  be  sustained.  There  is  a  mate 
tinction  between  a  sale  and  a  pledge.  In  the  c 
sale^  the  purchaser  trusts  the  property ;  in  the  c 
pledge  the  party  lending  his  money  trusts  th 
dual  wh^o  borrows ;  and  if  the  latter  has  no  a 
to  pledge^  the  pledge  is  not  available.  In  diis  c 
brokers,  in  August,  knew  the  property  to  be 
Moon  an.d  the  plaintiA,  and  then,  by  Moon\  d 
pledged  the  whole  with  the  defendants.  Now,  1 
kers  had  no  authority  to  pledge  the  plaintifis' 
and,  therefore^  the  pledge  is  not  aviiilable  as 
them;  and»  if  that  be  so,  supposii:^  thb  htdketi 
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le^gmg  the  l^arr4^^  ^  %  W^  ii^^e^'i        1 83lt< 

E>inwpn  w<t^  the  p}w«i^  pf  tlj^>#qte.      ?#wt«i 
J  fgle  by  tbpfn  i?  ^  cqpyewpft  f«  <9*    ^*t*uiw. 
n^;  J^E  Ijbe  l|^  lMtviflg^ffl.pIf»f?«4p, 
Ate  w  wrtet  ov^;  «n^  t^^fofij^ 

str^Qtiw  pf  the  eropfirtj,  f^^  m\9^ 

Wpp  of  the  prpp^ty,  the  brokeyjhftd. 
^Y^r  ta  pledge  th^  ^h^^  be]Q^giqi  Xg^ 
U  thp  wairf^te  were  r^tmrx^^  ip^  tl^ 
iq^  it  was  theif  duty,  ^  tli^  ^geut«  qjf 
ail)  those  whiqh  belpnge4  to  tb^m.  Id^ 
m^jfer,  ^hf  Ji.  Iv  the  dh^ectWQ  of  4fop?| 
13^  which  wer^.  theu  th^  prqp^ty  flf 

s^urity  fQC  money  acfvan^ce^.  lo  J^p(^^ 

th^r^by  cqnyey  wy  interest  ix\  th^ 
I  pr9pe>rty  tp  the  d^!?pdaiits;  a^d  th^ 
^t  pr^^y  18  ^  Qpj^veraipji. 

Thi?  ^as,  ia  the  first  iuatfmce^  ^  4^ 
er  of  warrimts  belonging  to  hi$  PfiQ'- 
the  Truest,  ^d  for  ^e  b^Q^t  of  t^^ 
f  i^hiph  the  principi^l  ha4  th^.  sQlg 
il,  9^  between  hiw  ^4  tl\e  brplften 
[rations  to  tjie  broker  to  purcb^^  00 
a^d  the  purch^^e  was  so  mi^e^  an4 
>  (Jeposit^  with  Hu^  ^n.4  S/ia^^  ^ 
7C9f,  MooH^  thereforej;  at  th^  tinii^  Vf 
[i^d  the  sole  right  of  disppsipg  p(  the 
e  hAvjpg  authorized  the  brokers  to. 
dants  by  that  pledge  acquired  an  ab- 
the  pcpp^rty.  Put  even  if  that  were 
D  d  2  not 
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not  so,  and  the  brokers  only  had  authority  to  pi 
undivided  share  of  Moon^  the  defendants,  by  tal 
pledge,  became  tenants  in  common  with  the  p 
and  then  it  is  clear,  that  trover  cannot  be  maint 
one  tenant  in  common  against  another.  An 
does  not  amount  to  a  conversion.  In  this 
the  subsequent  division  of  the  cottons,  and  tl 
the  brokers  having  returned  the  plaintiffs' 
instead  of  those  of  Moon\  as  a  security  for 
newed  bills,  cannot  make  any  difference,  for  all 
were  subject  to  the  lien.  The  warrants  were  ( 
to  the  brokers  for  an  express,  specific  purpose 
divide  them,  and  to  return  one  half  to  be  subjc 
lien  of  the  old  and  the  renewed  bills  for  10,00< 
warrants  were  never  out  of  the  defendants'  p< 
for  the  brokers  for  this  purpose  were  their  ag< 
the  possession  of  the  brokers,  therefore,  was 
session  of  the  defendants.  If  the  bankers  tl 
had  made  the  division  in  their  own  office,  ii 
that  they  would  have  had  a  lien  upon  the  war 
tained*  The  warrants  were  carried  to  the 
counting-house  merely  for  convenience,  an< 
quently  the  lien  continued.  If  there  had  i 
any  previous  division  of  the  property,  there  wc 
been  no  donbt  upon  this  point,  but  such  divisic 
make  any  difference,  being  done  without  the  k 
of  the  pawnee,  especially  where  the  plaintiffi 
lowed  Moon  to  hold  himself  out  to  the  worl 
ostensible  owner.  In  Rabone  v.  Williams  (a),  it 
in  the  case  of  a  factor  dealing  for  a  principal, 
cealing  his  principal's  name,  that  a  person  co 


(ft)  7  7.  JS.  56Q. 


ND  Year  op  GEORGE  IV.  401 

t  to  consider  hkn,  to  all  intents  and        1822. 

pal,  and  that  though  the  real  princi-        •— — 

I  in  his  own  name,  the  purchaser       ^^^ 

1  he  has  against  the  factor.     And  so      ^«•"^^• 

artner  unknown  to  the  defendant  at 

cts  with  the  plaintiflp,  the  plaintiff 

such  secret  partner  in  the  action, 

int  of  his  right  of  set  off  against 

>eei/.  (a)     It  is  clear  too,  that  if  the 

ers  with  Moon,  the  original  pledge 

rs  was  valid. 

am  of  opinion  that  the  plaintiff  in 
I  think  it  clear,  that  the  pledge  by 
not,  in  point  of  law,  operate  so  as  to 
ts  any  right  or  interest  in  that  part 
belong  to  the  present  plaintiffs.  It 
ever,  that  trover  cannot  be  main- 
s  was  no  conversion,  on  the  ground 
e  original  pledge,  the  plaintiffs  were 
vith  Moofi,  who  was  the  owner  of  an 
It  is  laid  down  by  Lord  Chief  Baron 
e  sells  the  goods  of  another,  the  very 
t  is  such  a  conversion  as  to  entitle  the 
over  (i),  and  if  that  be  so,  it  follows, 
session  of  undivided  shares  belonging 
the  whole,  it  must  be  a  conversion 
«rt  belonging  to  one,  over  which  he 
le  whatever.  I  inclme  to  think, 
it  ground,  that  the  pledge^  could 


n  on  the  Case  upon  Trover,  E.  and  2  S(ilk.  655. 

D  d  3  not 
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I  f§Mk      not  opcratp  Upon  the  prbpetty  of  the  plftitttii 

.    '!        th^at  pfph  if  th^re  had  been  no  partition^  the  sal 

I  i^oiuMi       ppprersjio^  of  the  undivided  interest^  and  thi^ref 

trove^f  taay  be  maintainable.  Upon  the  otbel- 
dp  npt  entertain  any  doubt  In  thid  case,  i 
Warrants  were  in  th^  hands  of  the  defendant^, 
(ion  wa9  made  between  the  plaintiffs  and  m 
ther^y  the  tenancy  in  cohimon  was  determh 
fAer  that  partition^  an  entire  neV^  transactic 
pj|ae^^  f(k  Moan  arid  Son  agree  not  to  hold  the 
aqts  to  the  payment  of  the  bills  originally  i 
but  fresh  bills  are  drawn  in  the  same  niannti-j 
|h^  danie  parties^  It  is  a  new  pledge,  and  hivi: 
place  after  a  partition  tras  made  between  two  te 
common^  it  was  th^  pledge^  not  of  an  undirided 
but  of  a  specific  chattel^  of  which  the  property 
that  tilne  vested  in  the  plaintiffs^  and  made  by  t 
having  no  authority  to  pled^.  I  am^  tliereforc 
/of  opinion  upon  the  last  ground,  thill  the  pi 
^ititled  to  our  judgment 

Baylsy  J.  It  if  clear  law  that  a  pawnee  c 
no  better  title  than  the  pawner.  At  the  tim( 
original  pledge,  Moon  and  Co*  and  the  plainti 
not. partners  with  reference  to  these  goods  t 
Owners.;  ^cb  of  them  being  entitled  to  an  ui 
moiety.  Moon  and  Co.  then  take  upon  thenu 
.  pledge  the  whole,  the  legal  operation  of  which 
.would  be  tp  give  to  the  pawnee  no  belter  tii 
M^  and  Son  had^  which  would  be  an  m 
xpoi^ty  oi^y.  And  if  the  case  had  stoppet 
ilfooii  and  Son,  before  the  jpledg^,  and  tlic  dd 
Kfi^rljhe*  pledge  would  ba:i^  had  a  right  to 
lindivicl^  inoicty  onlv;  i^nd  if  they  bad  takei 
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1  without  any  authority  from  the  plain-        18M. 
ss  or  implied,  from  the  ntiture  bf  the  '." 

would  have  been  wrong  doers  with  re-        ogamst 
of  tlie  plaintifl^*  motety ;  that  would  be 
,   and   consequently   a   conversion   of 

There  may  be   ca&esin    which   the 
e  of  the  subject  matter  of  the  tenancy 

taise  an  implied  authority  in  one  to 

But  unless  there  be  such  authcnrity, 
Dr  implied^  a  sale  of  the  whole  l^ 
3mmon  is,  with  respect  to  the  other, 
ersion  of  his  undivided  ^art4  But 
>t  stand  upori  the  origifial  pledge^  for 
lewal  of  the  bills  took  places  add  all 
e  put  into  the  hands  of  the  brttkers^  in 
niight  be  withdrawn  from  th^  pl^g^ 
due  might  continue  liable,  not  for  the 
[lerely  in  respect  ef  the  new  bills  which 
[1  for  part  of  the  whole  debt;  and  the 
fi  that  transaction,  as  the  agents  of  Af. 
*ight  to  pledge  their  share  Only ;  for  in 
time^  there  had  been  a  bargain  between 
the  plaintiffs,  that  certain  of  the  war^ 
deemed  the  separate  property  of  each 
time  what  authority  had  the  brokers  ? 
ity  to  pledge  the  property  of  JiL  and 
latever  to  pledge  that  of  the  plainti£fs, 
pledging  that  over  which  they  had  an 
pledged  that  which  belonged  to  the 
le  present  defendants,  who  took  that 
It  the  peril  of  the  want  of  authority  in 
ig  it.  For  these  reasons,  I  am  of  opi- 
fendabts  had  no  right  to  dispose  of  the 
Dd  4  warrants 
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.  HwnosTD  X  I  am  aboof  opinion  thailbe  ] 
^une.eotided  to  reoovw  the  aitiottnt  of  tlwir  (^bdi 
pfOMiit  action.  It  itfxleart  tbat,'  orijpbaUy,  ike 
h$d  no  right  to  pledge  the  share  wfaishi  the^i 
.had  in  the  oottons  which  were  {mtohasod.  It 
Aat  thejr  were  purchased  by  thebrdceni;  «*  die  p 
of  Moonf  they  at  first  not  knowing  that  the  piaim 
#tiy  rintiieH  in  them.  All  the  purchases,  how^vc 
in  pcHnt  of  law,  made  on  theaeeonnt  of  Mtian ' 
plaintiffi,  for  Moon  and  the  plaintifis  had  agreed 
^nrobaaes  should  be  made  on  their  «ccbunt,i 
fplabitifi  having  paid  their  moiety^  of  the  pii 
4Bonegr^  had  an  interest  and  property  is  eil^  moieOi 
goods.  Having  tbat  property,  the  brokers^  *wfaet)i 
wappomdMoon  to  have  the  sole  property  br  not 
not^  in  poiirt  of  law,  by  the  direction  of  itfooB^ 
that  which  was  the  property  of  tlie  phunti&  Btf 
jeietion  is  then  made  m  the- form  of  thettdioii.' 
ground^  that  the  plaintilla  tad  Mmm  having  oi- 
i>een  tenants  in  common,  the  pawnee  ii  now  tei 
oonmcm  with  the  pfaufitlflb,  and^  conseqaeni 
action  of  trbver  is  not  mamtainable;  The  case  i 
son  r.'  Afklirscm  {a)  goes  strongly  to  Aetr,  that  ill 
•not  sooh  a  join^tenancy  or  tenancy  iii  commbn 
icaBe,'as  to  prevent  the  plaintifls  from  mafntaioing 
I'am^  howevtBT,  not  quite  aakisfied  uponf  that'poii 
inyiopiiiion  proceeds  ^ipon  the  seooad'  pohm.  i/ 
^^ase^.  adl  the  aeoeptwcea  ^  the  9tM)00l*^'^whii 
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rUioti  6f  the  wATrautA^  w&re  duly  paid  At 
the  whole  of  that  debt  wm  eictingiifshed. 
division  of  the  warrantSs  had  takeu  place, 
k&m\m  teiiaot*  in  commdiii  if  they  fever 
1  Moon  hfid  a  separate  propeity  m  one- 
xli  and  the  pliwatiffe  a  separate  property 
blf.  That  being  so,  I  think  it  perfectly 
brokerg  had  no  right  to  pledge  the  war- 
d  thas  become  the  property  of  the  plain- 
defendants  had  no  lien  at  all  on  those 
of  coarse,  that  the  objection  i^  to  the 
tion  dcM^  not  apply,     a  /<*'al  1o  tiiJo<i  oi 

am  of  the  same  opinion*  It  appears  Im 
the  commencement,  this  was  the  joint 
otm  and  the  plaintiffs :  and  if  Moon  were 
a-  with  the  plaintiffs  in  this  particular  - 
am  of  opinion,  that  he  had  no  right  to 
perty.  A  partner  in  a  trading  concern 
dispose  of  the  partnership  property^  be- 
>rity  to  do  so  is  imp  lied  from  the  nature 
I ;  bnt  that  by  no  meanti  extends  to  a  caie 
]p  in  a  portictibr  ifi^taoce.  Partners  in 
em  are  joint  tenants  as  to  the  partnorehti^ 
this  case  tlie  plainti&  and  Mooft  were  at 
riifi  in  com  mon  -  Now,  one  joint  tenant  may 
\e  of  the  whole  interest ;  but  one  tenant  in 
iL  do  w.  If  the  whole  property  had  been 
id.  by  Mooji  biniseli^  I  am  of  opinion  that 
f  die  plaintiffs  wodd  not  have  been  bound, 
a  ude  in  market  ov>ert,  and  tuoh  a  sale 
ng,  not  by  the  aothonty  of  the  persons 
»ni  the  general  policy  of  the  law.   Bnt  this 
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IB  Aot  a  ttile  ftt  all,  but  a  pledge.  In  casei 
in  market  overt,  ydu  look  to  the  property^  but 
of  sale  out  of  market  overt,  the  principle  o: 
emptor  applies  $  and  in  the  case  of  a  pledge^ 
spo^ibiiity  of  the  pawner  mttst  be  relidi  updn 
h^  has  no  aatht)rity,  the  pledge  i^  not  atailabte 
of  opinion^  that  ihik  being  the  property  of  the  p 
neither  Mom  and  Coi  nor  their  brokers  couhi, 
act  of  theirs^  convey  the  plaintiflM*  intefiSBt 
property  to  the  defendants.  It  is  said,  howev 
although  they  could  nbt  Convey  the  piaiiitiffa' 
they  could  still  convey  their  interest  as  tenailtls  \ 
mon,  and  if  so,  that  the  defendants  are  now  tei 
common  with  the  plaintifis,  and  that  upon  thdt 
thb  present  action  is  not  ipaintainable;  T 
of  Jackson  V.  Anderson^  is  an  authority  to  cbd 
Moon  and  the  plaititifis  were  not  toiants  ii 
mon.  The  ground,  however,  upon  whidi  I  i 
satisfied  to  found  my  judgment  is,  diat  the  ten 
eohimon  in  this  case  was  completely  determhi( 
that  afterwards  the  separate  interest  of  the  plaint 
ascertained^  the  whole  of  the  bills  were  given  up 
n^w  pledgH  made ;  and  then  that  was  an  entire 
ti'ansaction,  and  when  it  took  place^  the  first  dc 
extinguished,  and  the  brokers  had  no  aotkority 
ever  to  convey  the  separate  property  of  the  pi 
Upon  this  latter  ground,  I  am  clearly  of  opinic 
the  pbdiltifik  are  entitled  to  recover* 

JndgmeAt  for  the  Plaint 


(tt)  Tkulii  caw  Was  aftarwafds  tarnad  toto  a  speck)  Tetdlcl  V 
T.  RyUin4,  Gow't  AT.  P.  Rep.  132.  and  Tvppgr  v.  Ifof/thome,  ib 


licoK*  YiaA  of  GEORGE  IV- 


407 


IbwARD   Humphreys   agafnsi  "^ 

Roberts- 

^T  for  pranisei  in  the  parish  of  Holj^  ^.  byhUwUl, 

le  county  of  ^in^.      Plc%  not  guilty,  m^^simge  or 

ts  liried  before   Gatrm  B.,    at  tUe  last  jJ*^l['"Siti, 

e    county  of  .Salop,    .nd    the   question  ^TZh- 

cevtma    premises,    situate    in  Bakchome  "^^l;^^^^^ 

town   of    Holmveli,    passed    under    Uie  all  at>d  e* cry  bU 

^  buildrng*  Biid 

E  Hnmphrem,   under  which   the  les^ior  of  bereditamcuu 

Mmed-     Tho  will  was  dated  the  5th  June^  itreettolib 

,  ,  .     motUer  for  life, 

hfxl  a  marriage  settlement,  on  th^  marri*  ^^^  ^f^^,  her 
ator,  by  which  all  the  nies^Huages,  Imid^,  XL^onl; 
belonging  to  the  testator  or  his  mother,  2^']^^;'^"^^^ 
a^s,  situate  in  the  county  of  i^/i.^,  ^'^^^  r:uwt:h^^^^ 
LBdecca^,  in  default  of  issue  by  his  wife,  twoconage. 

front  I  og  a  lane 

lo  two  annuities  to   his  mother  and  his  calk-d  iSoit.- 
to  the  use  and   behoof    oi    himacltj  his  There  wa*  no 
gut  forever,     The  will  then  recited  that  tK°ou^1tlt"^^ 
jiy  issue  by  his  wife,   and  proceeded  as  ^^^J^^^^l^^J 
iw  1  do  give  and  devise  all  the  said  capital  "^l^^f"' 
^uages,  tenements,  lands,  hereditaments,  ^^f^^^^^^^^f- 
with  their  appurtenances,  in  manner  and  passed  uodcr 
ig,  that  is  to  say,  as  to  and  concerning  all 
^or  dwelling- houtie,  with  the  appurleiianccsj 
ih'&trccU  in  the  town  of  /fo/j/ttr//,  in  the  baid 
trt/,  wherein  my  said  mother  inhabits,  and 
ite  to  the  IVhile  Horse  Inn^  together  with 
joining  the  same  messuage  j    and  all   and 
iUlinjis  and  hereditaments  in  the  same  street 
J  devise  the  same  unto  and  to  the  use  of 
her,  Mar^  llump/nrys,  for  her  natnnil  life." 
r   theii,   lifter  declaring  that  the  premises 
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last  mentioned  were  to  be  exempt  from  the  annu 

his  mother  and  his  wife,  which  he  charged  up 

residue  of  his  estate,  devised  all  the  other  landi 

prised  in  the  marriage  settlement,  except  the  pi 

limited  to  his  mother  for  life,    to  trustees,    f( 

years ;  in  trust,  to  sell  or  mortgage  the  same,  in 

to  pay  his  debts,  and  certain  legacies  mentioned 

will;  and  then,  as  to  all  his  estate,  as  well  that 

was  subject  to  the  trust  term  of  500  years,  as  wh 

limited  to  his  mother  for  life,  from  and  imme< 

after  her  decease,  he  devised  the  same  to  his  b] 

John  Humphreys^  for  life,  and  after  his  death  to  h: 

and  daughters  in  tail,  with  remainder  to  HugfiHtan 

fo^  life,  and  his  sons  and  daughters  in  tail,  with  n 

der  to  Edward  Humphreys  for  life,  &c.      The  ti 

died  in  1 788,  his  mother,  Mary  Humphreys^  havin] 

in  his  lifetime;  John  Humphreys  and  Ht^h  Humj 

his  brothers,  died  without  issue ;  and  Edward  Hum 

is  the  lessor  of  the  plaintiff.     The  trustees  for  the  t( 

500  years  had  sold,  in  June^  17^9  the  house  in 

street  and  the  two  cottages  in  Bakehouse-lane^  to  ( 

Davies ;  the  latter  sold  them  to  David  Pennant, 

whom  the  present  defendant  occupied  one  of  the  cot 

In  another  ejectment  tried  at  the  same  assizes, 

,  respect  to  the  house  in  High-street^  which  nearly  fr 

the  White  Horse  Inn,  it  was  admitted  that  the  less 

the  plaintiff  were  entitled  to  recover.     Bakehous 

contains  thirty  houses,  belonging  to  several  ownen 

though  not  a  thoroughfare,  is  wide  enough  to  : 

carriages ;  the  entrance  thereto  is  out  of  High-i 

under  an  arch-way,  a  little  below  the  house  in  J 

street.      The   cottages   are   situate   in   Bakehouse- 

on  the  opposite  side  of  that  lane,  fronting  the 

of  th^  hous^    in  High^street^    having  that   and 


r 
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High'Strcct  iDterposed  between  them 
5  Horse  Inn,  The  testator  had  no 
in  or  near  Higk-streeL  The  learned 
nioHj  that  tlie  two  cottages  parsed  under 
directed  the  jury  to  find  a  verdict  for  the 
iberty  to  the  defendant  to  move  to  enter 
ule  nisi  for  that  purpose  having  been 
MkhaclmoB  term^ 
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\B22. 


Doe  dem. 


m  shewed  cause.     It  is  quite  ctear^  that 
[  not  intend  that  his  devise  should  be 
te  premises  which  were  occupied  by  his 
1  had  been  his  intention,  why  should  he 
jcription  of   those  premises  the  word^ 
e!y  follow^   **  all  and  every  my  buildings 
nls  in  the  same  street/'     In  order  to  as- 
Uoi'*s  meaning,  it  ifi  material  to  refer  to 
the  will.     It  begins  by  reciting  the  tes- 
&  settlement,  by  which  some  property  of 
1  well  as  his  own  was  settled  to  certain 
mentions  his  intention  to  dispose  of  the 
properly,  and  then  introduces  the  clause 
to  a  part  of  it,  which  clause  is  followed 
n  of  the  residue  to  other  uses.     It  ap- 
lere  was  no  other  street  to  which  the  two 
fstion  could  be  said  to  belong,  except  Ae 


S*  V,  Rkhards*  The  description  of  pre** 
II  of  Jl  Humphrofs  is  extremely  minute,  and 
►e  enlarged.  Ewer  v*  Harden  (a),  Blague 
\tiies/mm  v.  Uteris  {c)^  are  in  point,     Uoe 

rSt  «5S.         (6)  CVo.  Car*  447,  (c)  (>0*Ja€,  22. 

V.  Q^iJlS 
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18ill.  v«  Ctf/^  (a)  does  not  apply,  th^>e  all  tbe  prem 
'  been  o^xupied  with  the  house  deriaedi  Tlii^  o< 
Hw^vYs  w^ll  known  by  the  name  of  BakehouMe^ane 
^Mfum.  th#ye$3t^  would  hi^ve  been  |he  proper  desoriptic 
pisemiseft.  lAbboU  C.  J.  Suppose  a  man,  1^ 
bonUe  in  th?  mgh-^tre^ty  devised  his  hemse  in  tb 
str^^  iC  be  h^d  a  bpuse  in  this  Bakehouse-lam 
not  that  pass  ?]  It  \vo^\d ;  but  if  a  mai^  hav 
house  in  High^street  atid  another  in  the  lane,  dei 
his  ious^  in  ifighrstreet,  \b^  one  would  f^att, 
other  would  not.  Thf^  ^i^ri^l  words  M  nU  hi 
VO^Sh  &c^"  weire  intrpduced  for  the  purp<]\ii^  of  i 
more  effectually  to  the  deyisiee  the  premises  beC 
tioularly  dospribed.  2^  denh  TyrreU  ¥•  ^Affofiy 
poiiits  to  shew  that  the  Court  can^iot  re^ye  € 
ei^denoe  ^i  give  e^eqt  tp  a  will,  wber^  if  « 
ap  ef^tual  operation  without  it.  [A^Asf  J.  1 
ground  of  that  decision  was,  thai  there^  tbe?e  w 
perty  (o  satisfy  th^  ^ilt.  But  \yhat  other  buil$ 
there  in  Hi^^sbreei  to  Uttisfy  (he  will  in  thi 
brides  tbe  capiti|l  ni^essuage  occupied  by  the  q 
T^  e^r^siuo^  is  n9j|  o^k^r  buil^ingss  but 
huil4^ngi,  SBcjfie^  f*  The  word  and  is  aceunji 
4ii^(^  C  J.  The  appurtenances  to  the  priocip 
mage  are  (^cribed  as  being  in  the  High-isin^i 
were  they  situate?]  T^ey  di^  not  abut  on  th^ 
streetf  but  were  behind  the  house. 

AiporrrC.  X  Upon  the  words  of  the  V^ 
iippeaiss  to  have  been  an  ipt^tion  to  pas^  all  ti 
testator  had  iu  the  H^h-street ;  aifKl  lie  seeaofit 
(houghs  that  h^  bad  sometl^ng  nwre  t^  the  pi 
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e  occupation  of  hi»  mcitbcr.     In  fnct,         1822. 
d  no  piemiies  ia  tliat  itreet  eiccept  the  ^ 

ige,  uuless  these  cottages  are  to  W  con-      Hu^uhjult* 
fig  wiihio  ibe  description     1  here  was       HuaKt^m 
lo  ^'hjch  tJiey  coukl  be  said  to  belong. 
iTf^  that  the}'  passed  by  the  wilU     The 
tg  a  QQa-suit  must   thcrefur^  be  dii^ 


In  cases  of  this  kind,  we  should  en- 
over  the  meaning  of  the  testator •  If 
is  precise,  and  there  arc  premises  to 
iiere  are  other  premises  also,  there  the 
pa&i.  Ify  howeverj  the  deacription  is  not 
casuiot  satisfy  the  will|  unless  additional 
,  besides  that  which  is  described,  ihen 
ime,  tiiat  the  testator  intended  to  paai 
and  that  Im  description  in  inaccurate. 
sutiuning  the  capital  messuBgej  tiie  tcs* 
Lod  every  my  buildings  in  the  said  street, 
liier  property  fronting  the  High-street^ 
property  to  which  there  was  no  acceas 
Btreet*  I  think,  therefore,  that  tlie  \jt§^ 
J  is  to  be  extended  Lieyond  the  words, 
t,**  aiid  that  the  cottages  in  the  court 
will.     This  rule  must  thercl'ore  be  dis- 


In  thii  cose,  I  tliink  that  the  testator 
IS  th«  cottages  in  question,  and  that  the 
ill  arc  sufficient  for  I  hat  purpo&e.  Ho 
B  Other  leiienieDts  in  the  High-street  be- 
cjpal  messimgei     The  only  way  to  these 

cottages 
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1822. 
Dox  (km. 

HvMPMmVTI 

agaitut 
Roberts. 


cottages  was  through  the  High-9treet^  and  dtft^ 
thorougfa&re  tBroagh  B^ehome4ame.  V  d 
been  an  opening  from  the  Hi^t^tkreiU  toti 
cottages  akme,  they  would  ciearlj  be  in  the  el 
I  can  see  no  difiereace  from  the  eircniwslMitf 
being  other  houses  in  the  coorl.  Aftd^s  ll 
other  property  to  satisfy  the  wiU|  I  am  of  cpii 
these  cottages  ought  to  pass.  The  rule  fiir  ei 
non-suit  must  be  discharged. 

RukdiBCilNi 

(a)  Beu  J.  wst  tittmg  at  ChtmbMs. 


An  indenture 
of  eppimtice* 
ship,  executed 
before  the  pess- 
ing  of  the 
44G.3.C.9S. 
must  be  iteap- 
ed  with  the  pre* 
mium  stamp 
within  the  time 
prescribed  hj 
^tite  statute 
%  Anrnti  c  9. 


an  indenture 
was  stamped  at 
the  time  of  its 
being  produced 
in  evidlrnce» 
with  the  stamp 
required  by  tiM 
55G.S.  c.  184. 
but  not  within 
the  time  pre- 
scribed by  the 
statute  of  Anne: 
Held,  that  the 
indenture  was 
wholly  Toid,  and 
that  the 


byserringnn- 
derit,  gabled 


Rex  against  the  Inhabitants  of  Chip 
Norton. 

TTPON  an 'appeal  against  an  order  of  two 
whereby  Jane  Eebf^  widow,  and  her  sIk 
were  removed  from  the  parish  of  Ajfnha^  ia  th 
of  KorthampUmj  to  the  parish  of  CAtjipif^  H 
the  county  of  Oxford ;  the  sessions  confirmed  1 
subject  to  the  opinion  of  tiie  Court  on  the  i 
case: 

By  indenture  of  the  30di  Odober,  1794, 
Ecfyj  the  hite  husband  of  the  pauper,  Jsme  I 
the  father  of  her  children^  not  bemg  then  a 
the  parish  of  Chipping  Norton,  bpoad  hiflKelf 
&  Phillips  of  Chipping  Norton,  as  an  appiei 
seven  years^  and  J?.  PhSUps,  in  coociden 
25^,  the  sum  given  with  the  apprentice,  cpfven 
instruct  him  in  the  business  ^  a  ooopen  The  ii 
was  duly  stamped,  with  a  stamp  denotu^f  liie  { 
of  the  several  duties,  amounting  in  the  whol 
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hby  diffsNiit  statute  vpon  Ihe  imkn-       1822. 
t  im  iiol  stanped  widi  any  stamp  in 
)f«nliiiii»  as  TMoited  by  die  statute       «v«mir 
liiii  tlie  time  required  by  diat  statotei       ants  of 
ifog  of  the  eirder  of  removaly  and  after        sok. 
be  appeal  against  die-oiden    Before 
le  appeal,  the  ittdentnre  was  stamped, 
It  of  5/.  penalty,  and  of  U,  with  a 
payment  of  a  daty  of  R,  being  the 
stamp  used  to  denote  the  payment  of 
the  55  Geo»  3.  c  184.,  and  1/.  being 
!  under  that   statute,  in  respect  of  a . 
given  with  an  apprentice.     The  duty 
:  of  the  like  premium  under  the  8  Anne^ 
shfllings  and  sixpence  only,  the  duties 
>th  the  last  mentioned  statutes,,  were. 
Mid  into  the  exchequer,  applicable  to 
ies«     The  stamps  used,  by  the  com- 
*  the  55  6.  8.  c.  184.,  are  of  a  different 
bich  were  required  to  be  procured,  and 
ite  8  Atmey  c.  9*,  which  were  poundage 
stamps  were  used  until  the  passing  of 
98. ;   which   imposed  an   ad  valorem 
ondage  stamps*  were  disused,  and  the      ^ 
bey  were  formed  were  then  broken  up, 
w  in  eustehee.     William  Eely  served^         ^ 
t«e*  in  Ckipjffing  Norkmj  until  the  eo^ 
yeais  from  the  date  thereof 

MmriaUf  in  support  of  the  order  of 
d  settlement  was  gained  by  die  service 
Lure,  aMMN^b  it  was  not  stamped  at 

.   .      Ee  the 


«1« 
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Idfl 


Rn 

,    dgaintt 

intsoT 
Toy, 


the  time  of  the  tertie^  nor  until  after  thi 
rembvid.  Before  the  44  Geo.  8.  c.  98.  an  in 
apprenddesbit^  required  two  distinct  stamp 
stamp  ahd  a  premium  stamp,  and  this  indi 
granted  before  the  passing  of  that  statute,  i 
fore  required  two  stamps.  By  the  87  Geo.  8.  < 
the  commissioners  are  authorised  to  stamp  ii 
after  they  have  been  executed,  on  payment  oj 
and  a  penalty,  and  then  the  instrument  so  a 
to  be  of  equal  force  and  validity  as  if  it 
stamped  in  the  first  instance.  Here  the  instr 
been  stamped.  The  words  of  the  55  Geo.  3.  c. 
are  very  comprehensive;  besides,  it  is  suffici 
instrument  is  properly  stamped  at  the  time 
duced  in  evidence.  Wright  v.  SUey  (a),  ButU 
Jnf  (d),  Soderick  v.  Havitt  (c),  proceed  on  the 
provisions  respecting  policies  of  insurance  in 
commissioners  are  prohibited  from  subsequent 
ing  the  instruments.  Edwards  v.  Dick  {d)  si 
the  Court  will  consider  what  was  the  obje 
legislature,  though  the  act  pronounces  an  ii 
void  to  all  Intents  and  purposes. 


Finck,  contra,  was  stopped  by  the  Court. 


Abbott  C.  J.  I  am  of  opinion  that  this  i 
ivas  void,  not  having  been  stamped  within  the 
quired  by  law,  and  consequently,  that  the  paup 
no  settlement  by  serving  under  it.  By  th 
8  Atrntf  c.  9.  5. 82.  a  premium  stamp  is  imposec 


(•)  Peake,  2i.P.l7S. 
(c)  3  Campb,  lOS. 


(b)  1  r«i«n/.  174. 
Of)  4  Barn,  f  A,  I 
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gned  within  the  limits  of  the  weekly 
ere  repaired  to  be  stamped  within  one 
?,  and  by  5.  37-  every  indenture  en- 
re  in  Greai  BrUdin^  shall  be  either 
months,  or  brought  within  that  time 
officer  appointed  for  the  management 
y  ihall  indorse  a  receipt  for  the  duty 
on  the  day  of  payment  By  5,  38. 
1  within  50  miles,  to  be  computed 
he  weekly  bills  of  mortality,  shall  be 
3e  months,  and  if  at  a  greater  dis- 
tnths  after  the  date  or  making  thereof, 
Qtures  not  stamped  within  the  re- 
bat  purpose  limited  by  the  act,  ore 
not  available  in  any  court  or  place^ 

whatsoeven  Here,  therefore,  the 
f  requires  that  the  instrument  shall 

the  prescribed  time,  and  declares 
tsfiion,  it  shall  be  void  to  all  intents 
that  forms  a  distinction  between  thit 
have  been  cited  in  argument.  The 
uit  therefore  be  quashed. 

Order  of  Sessions  quashecU 


4l« 


mi. 


GgfOJUt 

The  Itihatjit. 
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PowNALL  against  Moores. 

tiZ^^ht    (^OVENANT.      Declaration  stated  that 
wfll  fttfBdently  Pawnall,  bciiifir  seized  in  his  deroesoe,  as 

nure  the  land     the  8th  Marchj  1808,  by  indenture  of  lease  < 
with  two  niffi-  7  J     J 

cient  Mts  of       the  defendant,  amongst  other  premises,  a  mes 

muck  within 

the  tpMe  of  iiz  the  Pinfold  Meadow,  to  hold  for  the  term  o 

of  the  list  yean 

of  the  term.       The  declaration  then  stated  a  covenant  by  1 

muck  to  be  ^^U  *^  that  he  should  and  would  sufficient!]! 

^J^^2jr^5u  nianure  the  said  field,  called  the  Pinfold  Mi 

of  ^fl^Db^oD  ^^^  sufficient  sets  of  muck,  within  the  spac 

of  the  term,  the  last  years  of  the  said  term,  the  last  set  of  i 

ituuistiedby  -^  ' 

the  tenanto  Uj-  laid  upon  the  Said  premises  within  three  y 

ing  on  two  sets 

of  muck  with-    expiration  of  the  said  term."      The  declai 

in  the  three  lait 

jean  of  the  Stated  the  entry  of  the  defendant  upon  th 
deduced  a  title  to  the  plaintiff  as  assignee 
version,  and  alleged  as  a  breach,  that  the 
bad  not  manured  the  said  Pinfold  Meadow  a 
the  said  covenant ;  but  on  the  contrary,  ths 
the  three  first  years  of  the  last  six  years  h 
and  considerably  less  than  three  years  oftli 
all  that  remained,  yet  the  defendant  had  n 
manure  at  all  upon  the  said  meadow.  The 
pleaded,  that  the  said  term  of  1 6  years,  of 
said  demised  premises,  was  still  unexpired 
demurrer  and  joinder. 

£>.  F.  Jones,  in  support  of  the  demurrer, 
tion  intended  to  be  raised,  is  whether  the 
upon  the  true  construction  of  the  lease  in  q 


tenn. 
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ml  ioto  which  he  has  entered,  by  Inying 
ire  upon  the  meadow  at  an^  time  within 
The  intention  of  the  parties  appears 
at  one  set  of  manure  should  be  laid 
bree,  and  the  other  set  within  the  last 
&ix  years.  It  is  true^  that  the  terms  of 
I  not  expressed  with  exactness ;  but  the 
hem  a  reasonable  construction,  and  in 
ty,  willj  according  to  the  general  rule, 
most  strongly  against  the  ^  covenantor, 
good  husbandry  requires^  that  the  mea« 
kept  in  heart  by  manuring  every  three 
iiust  have  been  what  the  parties  had  La 

The  object  was,  not  merely  that  the 
eft  at  the  determination  of  the  lease  with 
tity  of  manure  then  upon  it,  but  that  it 
n  a  good  state  of  husbandry  from  time 

the  lease.  From  its  being  expressed, 
of  manure  was  to  be  laid  on  within  the 
^  last  six  years^  it  i^i  not  too  much  to 
ineaning  of  the  covenant  was,  that  the 
nure  should  be  laid  on  within  the  first 
t  six  years*  If  a  different  construction 
ee  may  then  protect  himself  by  laying  on 
'  manure  within  the  last  six  months  of 
2&ct  of  which  would  be  evasive  of  the 
jvenant,  and  would  also  be  contrary  to 
good  husbandry,  and  injurious  to  the 
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tra,  was  stopped  by  the  Court, 


The  lesiee  has  only  covenanted,  that 
Ee  a  he 
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1^0  will  Uqr  on  two  8^U  of  aNMauTA  within  t1 
yfiarn  of  the  terna,  m(}  (bat  at  lef^t  pne  qf 
ahpuld  be  )Md  on  witbii)  th^  last  tliree  ye(urs  o 
The  otgeot  of  the  la#t  mentioned  itipulatiei 
^  the  benefit  of  th^  manure  ihould  il^t  ba 
during  the  le^iee's  holdings  but  ^bould  at  1^ 
cQi^tippe  at  tbe  eiipi|!^tioa  of  tbp  tcrpn.  B«l 
bus  nq  yf\k&ee  restricted  bims^  frpi^  laying  p 
^U  pf  m^iire  within  the  If^t  tbree  jF^f^rs,  if 
think  proper,  and  we  cai^npt  by  coustruetica] 
beyond  the  terpis  oS  his  epvena^t* 


llAtLEY  J.  If  tb0  plaintiff  intended  to 
ff^uinent  trc^  the  eoi^rsp  of  geqd  bii^ 
^l^atioii  to  that  eff^\  shp^d  bfkYf  boW  i 
Hpon  tbp  record,  Bftt  i^  t^^tbi  fto  such 
cpllld  bfivc  a?aUpd  to  fxtend  tbf»  poyenant  I 
in  tbp  WAy  wbipb  is  n^W  ifuggestfid* 

l)pLiK>yi>«r»  i^d  Bs87  ^*  epneurred. 

Jlldgmwl  fiar  tbt 


Bird  9g(m$t  Pbqg  A^d  Anpthc 


Where  ju^« 
ment  of  nonsuit 
had  been  given 
in  an  action 
brought  against 
an  infant,  it  is 
no  grpund  of 
error  that  the 
infant  had  ap« 
peared  by 
Sttomejr,- 


XT  PON  ^  writ  of  error  brought  tp  reyersc  fi 
of  non-rsuit  in  the  G>urt  of  Cp^^qion  PI 
peared  upon  the  record,  that  the  defendants 
appeared  by  attorney.  The  error  assigned  wai 
of  the  defei^dftiUs  at  the  tipi^e  pf  (lis  appearance, 
time  of  giving  judgment,  was  an  infant  under 
j?l  ye^rSf    Cfe»^#  for  the  plftjBtijF  in  error,  c 


Pmo. 
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.  good  ground  for  reversing  the  judgment,        1 819. 
Eis  in  favour  of  the   infant.     In  Bird  v.       • 
ntire  judgment  agamst  two  was  reversed,        agamtt 
9  that  on6  was  an  infant  and  appeared  by 
d  of  guardian,  and  he  referred  to  Serjt. 
5  to  the  case  of  Formist  v.  Tremaine  (J), 
uthorities  on  the  subject  are  collected. 

r.  There  can  be  no  doubt,  that  where 
ren  against  the  infant,  he  may  assign  his 
attorney  as  a  ground  of  error.  The  law 
i  infant  where  a  judgment  has  been  re- 
t  him ;  but  the  circumstance,  '  that  the 
baa  been  defeated  in  his  claim  against  an 
Bit  he  had  no  cause  of  action  whatever,  and 
\e  Is  not  entitled  to  judgment.  It  Would  be 
prejudice  of  the  infant,  to  allow  the  plain- 
ail  himself  of  the  iiifant*s  appearing  by 
round  of  error.  tJnless,  therefore,  there 
ed  case  in  which  judgment  given  iii 
fant  defendant  has  been  revei%6d  on  the 
nfancy,  we  are  of  opinion  that  this  judg- 
:)e  affirmed, 

ted,  that  he  could  not  then  cite  any  such 
equested  further  time  to  look  into  the 
1  afterwards  informed  th^  court,  that 
he  only  authorities  he  could  find  were 
th6  otiginal  judgttient  had  been  obtained 
nt. 

Judgment  affirmed. 
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Rex  against  Townsend. 


1 


jMttoanap- 


■trictkmi  M  if 
tfaeMmehad 
been  origintl- 
ly  nuidB  by 


ByacUuMin  TDy  65  G.  3.  c.  43.  s.  15.,  (an  act  passe 
act,  a  oommb-  closing  lands  in  the  parish  of  Hartlebu 

SmSwdto  fltap  county  of  WoTcesUTj)  the  commissioner  th 
mSmS^ht  pointed  was  authorised  to  stop  up,  alter,  ( 
^^^'ii^witfa  ^^y  ^^  carriage  road,  bridle  way  or  footpati 

tfa«ooiiciimiice  q^  leading  through  any  of  the  old  inclosu 

of  two  jotdccf  9  *=*  o  ^ 

and  that  order    the  said  parish,  provided  that  no  such  carri 

bridle  way  or  footpath,  leading  through  any  < 

indosures  of  the  said  parish,  should  be  st( 

altered  or  changed  without  the  concurrence 

of  two  justices  of  the  peace,  and  which  order 

subject  to  an  appeal  to  the  quarter  sessions  for  t 

of  Worcester  J  in  like  manner,  and  under  such 

restrictions  as  if  the  same  had  been  originally 

such  justices.      By  section   36.,  any  person 

himself  aggrieved  by  any  thing  done  in  pursua 

act,  was  to  be  at  liberty  to  jippeal  to  the  gener 

com^dnt.         sessions  of  the  peace,  which  shall  be  holden  for  I 

JJ^^^^J^^***  of  Worcester^  within  six  months  next  after  the 

noner,  with  tfa«  complaint  should  have  arisen.   Under  this  act  tl 

ooocumoce 

andordarof      ant  was    appointed   commissioner,   and    on 

tirojuiticai,  rr  7  . 

■topped  up        August^  1820,  made  an  order  with  the  conci 

aroadwHhoitt  .       .  -.    .  -        •  r 

ming  the  pub-  two  justices  of  the  peace  for  the  county  of 
^iredby^e  ^^^  stopping  up  a  certain  footpath  leading  thi 
Hew,Aiitr''  ^^^  indosures.     Against  this  order,  one  & 

party  aggriwed 

might,  under 

theie  dfoiitntanoff,  appeal  at  any  time  within  liz  mopths. 

Quere,  whether  it  be  neceimry  to  givt  such  noticei  where  roadi  are  ftepp 
the  prorinont  of  an  indoenia  act 


Byaeuhaa- 
quentclauie^ 

grieved  wie  to 
be  at  liberty  to 
appeal  at  any 
time  within  az 
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Epipkam^  ^emon^i  1821,  and  the  order 
t  was  conteoded  on  behalf  of  die  defend- 
ons,  that  the  Ckiurt  had  no  jurisdictioa^ 
;  55  &  3,  c*  68.  an  appeal  against  a  ni- 
two  juitices  must  be  to  the  next  sessions^ 

for  the  appellant  urged,  that  the  quarter 
risdlctioa,  unless  it  could  be  shewU|  that 
lie  order  for  stopping  up  the  footway  had 
i  required  by  the  55  G.  3.  <:,  G8.,  pre- 
Mkhuelmas  sessionsj  1820;  and  the  court 
oils  required  the  defendant  to  provej  that 
IS  given  previously  to  those  sessions,  and 
proved,  they  heard  the  appeal,  and  quash- 
This  order  of  lessions  having  been  moved 
by  certiorari,  a  rule  nisi  was  obtained  for 
ir  insufficiency,  on  the  ground,  that  the 
0  have  been  to  the  MkhaelTnas  sessions. 
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w  sliewed  cause.  The  appeal  against  thii 
-tied  by  the  same  rules  as  if  it  were  an 
of  magistrates  for  stopping  up  or  diverts 
•  It  was  fiimlly  settled,  in  Res  v,  Jusiices 
f  (fl),  that,  under  the  general  highway  act, 
J,,  such  an  appeal  must  be  to  the  next 
the  order  made,  whether  any  notice  was 
This  operated  as  a  great  hardship  upon 
grieved  by  the  order,  who  might  not  have 
nd  the  55  G,  3.  c  6H-  s*  2.,  which  passed 
as  the  Hariiebuiy  inclosure  act,  requires, 
if  stoppiDg  up  any  footway^  that  a  notice 
>d  by  the  side  of  the  way,  &c>}  and  also 


(•}  3  Msa,  151. 


inicrted 
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ini^ted  in  a  county  newspaper  fot  three  weeks  i 
making  of  the  order^  and  that  a  like  notice  sha 
^xed  to  the  door  of  the  parish  church,  on  three  hi 
SimdcyfSi  and  then  that  the  order  shall,  at  the  qua 
sions  whieh  shall  be  holden  next  after  the  expir 
fpiir  weeks  from  the  first  day  on  which  the  notices  si 
been  published,  be  confirmed ;  add  then,  by  se 
f^n  appeal  is  given  to  any  party  aggrieved  at  t 
quarter  sessions*  Now,  as  in  this  ease  no  notia 
prder  for  §(opping  up  the  way  were  given  bel 
Mi^haelmat  sessions,  the  appeal  to  the  Eptphi 
sions  was  therefore  in  time.  Besides,  at  any  ] 
appeal  wa^  in  ^ime  within  the  36th  sectioa  of  t 
act,  which  allows  it  at  any  time  within  six  mont 
the  party  was  aggrieved.  Here  the  order  was  n 
the  7th  Augu^t^  and  the  footpath,  in  point  of  fi 
not  stopped  up  till  October. 


W.E.  Taunton  and  PuUery  contra.  Tbid  if 
proceeding  under  the  highway  act,  but  the  ro 
here  stopped  up  by  a  commissioner,  under  an  in 
act.  The  highway  acts  have  no  relation  to  the  p; 
ings  under  inclosure  acts,  and  therefore  the  not 
quired  by  those  acts  for  stopping  up  roads,  are 
inapplicable  to  such  a  case  as  the  present.  It  a 
has  not  been  usual,  where  roads  have  been  stop 
under  inclosure  acts,  since  the  passing  of  the  bi 
c.  68.,  to  give  the  notices  required  by  that  act. 
this  case  such  notices  were  necessary,  no  road, 
an  ipclosure  act,  has  been  legally  stopped  up  sine 
)815.  Besides,  \i  an  inclosure  commissioner  be 
by  part  of  the  2d  section  of  55  Geo.  3.,  which 
to  notices,  he  is  ecjually  bound  by  the  other  part, 
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lat  the  justices  ihall  make  the  order,  upon 
a  special  i^siQn%  but  the  comniijjbiQner 
d  tlia  jut ticGs  to  take  a  view,  or  to  hold  a 
ms,  or  to  give  the  proper  notice  thereof, 
es$ary.  The  King  \\  Justices  of  Worcester* 
e  appeal  caa  only  be  under  iection  1 5,  of  the 
'e  act,  according  to  the  rule  of  constructipHi 
qnent  clauses  which  are  general,  shall]  ia 
jTerned  by  precedent  clauses,  which  are 
Tkomat  y*  HouieL  (b)  AUkam\  case,  {c) 
ctipq,  then,  i«  wholly  out  of  the  case  her«. 
3CttDii  is  neaily  copied  from  the  appeal 
general  incloAure  acti  under  which  the  ap* 
ve  been  to  the  next  sessions,  {d)  But  if  an 
rmaUIe  to  the  15th  section  was  impracti- 
>equence  of  an  alteration  effected  by  55  G*  3* 
ows  that  tliere  could  be  no  appeal  at  all^ 
Dns  had  no  jurisdiction,     ^ 


L  J.  I  am  of  opinion  that  this  rule  ought 
'ged<  By  the  1 5th  section  of  the  inclo§ure 
eal  i^  to  be  to  the  quarter  &essiong,  in  such 
under  such  forms  and  restrictions,  as  if  the 
>een  originally  made  by  two  justices.  The 
>DtenipIates  an  order  afterwards  to  be  made. 
lions  then  must  the  party  have  appealed,  if 
order  for  stopping  up  the  road  had  been 
o  justices?  By  ^^  G.%,  c.  GS,,  the  appeal 
an  order  must  have  been  not  to  the  next 
ons  after  making  the  order,  but  to  the  ses- 


nu  ^  A.  2SS* 


(ff)  41  OcQ^S.  r*  109.1.  S. 
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sions  that  should  be  holden  next  afler  the  expirat 
four  weeks  from  the  first  day  on  which  the  i 
therein  required  were  published.  In  this  case  no  i 
were  ever  published,  and,  therefore,  if  the  order  in 
tion  had  originally  been  made  by  two  justices,  the  i 
could  not  have  been  to  the  Michaelmas  sessions, 
mode  of  appeal  therefore  pointed  out  in  the 
section  was  rendered  impracticable,  by  the  omiss 
give  the  notices  required ;  butnotwithstanding  that 
sion,  a  party  might  be  aggrieved  by  the  stopping 
the  road ;  and  yet,  according  to  the  argument, 
S6th  section  is  to  be  controlled  by  the  ISth,  he 
have  no  appeal  whatever,  until  the  notices  were 
lished,  which  might  not  happen.  I  do  not,  ho^ 
mean  to  pronounce  any  decision,  whether  it 
cumbent  upon  a  commissioner,  in  the  case  of  stc 
up  a  way,  under  an  inclosure  act,  to  give  the  noti( 
quired  by  the  55  G.  3.  c.  68.  But  at  all  events, 
notices  not  having  been  given  in  this  case,  I  i 
opinion,  that  the  mode  of  appeal  pointed  out  i 
15th  section  having  become  impracticable,  the 
aggrieved  was  entitled  to  appeal,  at  any  time  with 
months.     This  rule,  therefore,  must  be  discharged 

Rule  dischi 
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5  Stanley,  Bart-  against  Fielden, 
roNGREVE,  Esq.,  and  Topham. 
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I  for  sei2iii£  and  t&ktn^  the  plaintiff's  Twoma^A- 

^  or-  4i^j^  auiho- 

l  detaining  them  for  two  dajs,  until  the  n««d  the  sur- 
veyor of  « 
31/.  5.^.  to  regain   them.       Plea    1st,  not  tuntpite  raid 

*        .^        ,  ,  '  .      i-    1*  whicli  ran 

jUiitibcaUori  under  a  warrant  or  distress,  through  iwenty- 

n  of  2\)L  Ss*f  due  fi'uni  the  plaiotiff,  which  "o^c^oiiwt^r^'' 

sed  upon  and  demanded  of  him,  as  a  com-  Jjj^  ^^  a  com* 

1  of  the  statute  duty  that  he  was  liable  to  Pf '!^°"  '"  */^** 

•^  of  the  statute 

cupier  of  lands  in  the  township  of  Hootoju  ^^^y-    ^h** 

surveyor  wm 

lat  the  defendants  committed  the  trespasses  trot  eiamined 

upon  oath  as  to 

throng.     At  the  trial  at  the  spring  assizes  the  neceaity  of 

.  1     t  1       the  compqaitioB* 

:y  oi  Chester^  1B21,  it  appeared  that  the  He  af]ttm«rds 
detention  of  which  this  action  was  brought,  ^^^^^  ^r  kix 
^  the  defendant,  Topham,  under  a  warrant  ^'^^i'^^^Ve 
ranted  by  Fkldmi  and  Congroh^  who  were  ^^"^^f^ff 
cting  (or  the  hundred  of  Wirral^  m  the  p*rt'*^i'l*r 

^  township 

ester*     The  warrrant  was  to  levy  a  sum  of  thmugb  which 
e  proportion  of  statute  duty  due  from  the  road  passed. 

The  sum  lo  b« 
collected  under 
>s  ilie  iitnM>«t  which  tKe  surveyor  of  the  turnpike  road<  could  in  «nj  t9se 
'  inhabitant  of  die  townjihip,  and  much  eicveded  what  wa^  retjuired  to 
he  ftjad  lyvng  m  Ihe  towns»hip  into  complete  rt?pair-  The  liirnpike  sur- 
umcit  ilie  assessment  to  the  Burfeyorof  the  highwnys  of  tlie  township , 
qI  Iccri  the  jams  thendi)  mentioned.  Upon  a.  reTusal  to  pay  the  sum  assessed 
of  the  township,  two  magi^trat^^  granted  a  warrant  of  distress  to  levy  the 
%l  the  \V3friint  waus  Iradp  the?  m^igistraicsi  having   no  jurisdicdon   whatever^ 

thai,  In  order  lo  legalise  the  demand  under  the  assessments  it  ought  to  hi^re 
ucertftined  how  many  days  statu  It?  t^uty  would  be  ri^uired  to  put  the  road 
pajp,  the  eofnpmition  hping  dcmondahle  only  in  re'spvct  of  that  numher 
luty. 

n  order  to  juitify  two  magiftratef  m  gmntmg  nn  authority  to  collect  a  com- 
if  stAtute  tluty,  it  should  he  made  to  appear  upon  oath,  «o  both  the  magii- 
[lat  the  road  eoii  be  more  elfectuaUy  rt' pal  red  by  such  comp{»i.it*an. 

ihrtt  where  the  compobitiun  is  to  bii  coUtctetl  in  several  town&hipa,  it  ought 
?  face  of  the  authority  itself,  tlmt,  in  the  judgment  of  the  mdgislrRtefl,  a 
lieu  of  stiiiite  duty^  b  adris«bk  in  ettcb  partkulAT  t^wnahlp, 

plamtifi; 
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plaintiff,  as  owner  of  lands  in  the  township  oF  H 

It  was  given  in  evidence  on  the  part  of  the  pU 

and  was  as  follows :  <^  Whereas,  by  an  assessment 

upoh  the  occupier^  of  lands,  &c.  within  the  toM 

of  Hooton,  in  the  district  and  hundred  of  Wirralj 

county  of  Chestevj  for  the  purpose  of  raising  a  c( 

sition  in  money,  in  lieu  of  the  statute  duty  in  kin 

the  maintenance  and  repair  of  such  part  of  the 

and  highway  leading  from  the  city  of  Chester^  t 

Woodside  Ferryy  in  the  township  of  Birkenhead^  i 

county  of  Chester^  as  is  situate  within  the  towns! 

Hooton,  pursuant  to  an  order  or  authority  of  two  jui 

acting  for  the  said  district  and  hundred,  for  that 

pose,  according  to  the  directions  of  the  statute  ii 

behalf:    Sir  T.  Stanlet/j  Bart,  was  charged  the  si 

291.  55.,  as  his  share  and  proportion  of  the  said  a 

ment,  in  respect  of  the  lands,  &c.  which  he  occ 

within  the  township  of  Hooton  ;  and  whereas,  it  ap 

ing  to  B.  Congreve  and  XFiclden^  Esqrs.,  being  justi 

the  peace,  for  the  county  of  Chester^  acting  for  the  di 

and  hundred  of  W7rrflf/,  upon  the  application  oiJ.Joh 

one  of  the  surveyors  of  the  highways  of  the  townsh 

Hootoriy  that  the  said  sum  of  297.  5s.  had  been 

demanded  from  the  plaintiff,  and  that  he  had  refuse 

pay  it  for  the  space   of  ten  days  after  such  dec 

made :  they,  the  said  R.  Congreve  and  J.  Fielder^ 

summon  the  said  Sir  T.  Stanley  personally  to  ap 

before  them  and  other  justices,  to  be  assembled 

special  sessions  to  be  holden  for  the  said  district, 

at  a  place  and  time  therein  mentioned,  to  shew  t 

why  he  refused  to  pay  the  said  sum ;  and  whereas 

special  sessions,  now  holden  for  the  hundred  of  Wi^ 

at  die  place  therein  mentioned,  before  them,  the 
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\f  hAd  not  appeared,  pursufttit  to  the 
h  the  laid  J.  Fielden  and  i?.  Congrtvc 
liable  to  pay  the  said  sum,  and,  ihere- 
imandc^d  all  constables,  &c,  to  levy  the 
»%  &c,  together  with  the  expenseB  of 
It  was  objected  by  the  counsel  for  the 
the  ptaJDtifl'g  case  being  closed,  that  there 
nonsiiir,  inasmuch  as  the  warrant  must 
mmn  facie  evidence  of  all  the  facts  therein 
o,  then  it  appcaj  cd,  that  by  an  assessment 
order  of  two  juiticcB,  according  to  the 
le  itatntcj  the  pluintiff  was  charged  with 
1  mentioned,  and  rcfusetl  to  pay  it,  and 
be  taken  to  be  an  adjudication,  binding 
1  regularly  qnasihed.  The  learned  Judges 
►uH  the  plointifF,  but  reserved  the  point, 
proceeded.  On  the  part  of  the  defendants 
facts  were  proved,  Cmckenthoj-j'e^  the 
e  turnpike-road,  between  the  29th  Sep- 
October^  18  ty,  applied  to  the  clerk  of  the 
an  authority.  In  writing,  to  empower 
a  composition  in  money,  in  lieu  of  the 
On  the  8ih  Octobcvt  a  speciftl  sessions  were 
Cangrevet  one  of  the  defendants,  and  Wil- 
rrie^  acting  justices  for  the  district  of /iTiru 
and  Crackmihtn-pCif  the  turnpike  surveyor, 
it  was  not  examined  upon  oath  or  other- 
1  Congrcve  and  Currie  signed  the  foUow- 
n  writing.  **  It  having  been  made  appear 
lit  Majesty's  justices  of  the  peace,  acting 
the  district  and  hundred  of  WitTai,  in 
Chesiert   by  Harvey  CrackmthorpE^  the 

surveyor 
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surveyor  of  the  tnrnpQce-roads  from  the  dty.of  C 
the  JVo&Aide  Terry ^  in  the  township  of  Birka 
the^DOunty  of  ChetUr^  aod  from  die  Mdd  dty  to 
sembly  House  in  P(tfr^  Qate^  in  the  township 
Ifenlon^  in  the  said  coanty,  and  from  Great  Is 
Wooisidt  Ftrrjfj  and  fit)m  die  road  leading  f 
city  of  Chester  to  Park  Gate  aforesaid,  to  t 
leading  fttim  the  same  city  to  the  said  Woodfid 
that  the  maintenance  and  repair  of  the  said  re 
be  more  effectually  carried  on  by  a  composition  ii 
than  by  a  performance  of  the  statute  dtlty  in  kind 
hereby  authorize  the  said  Harvey  Crackenihorpe  to 
such  composiUon,  in  money,  in  lieu  of  the  whp1< 
duty,  from  the  several  persons  who  are  bound  b 
peirtbrm  such  statute  duty ;"  and  they  fixed  the 
com^^osition,  for  a  cart  and  three  horses,  one  dri^ 
one  labourer,  by  the  day,  at  8s.  Ad.  On  the  121 
ber^  1819,  Johnson^  the  surveyor  of  the  highway 
township  of  Hootortj  received  from  CrackerUhoi 
surveyor  of  the  tnmpike-road,  a  demand  in  wr 
a  list  of  the  several  persons  liable  to  statute  duty 
township,  and  an  account  of  the  yearly  value 
lands,  8cc.  which  they  respectively  occupied. 
27th  October^  Johnson  returned  the  list  required  to 
erUhorpe^  and  in  that  return  the  plaintiff  was  ine 
as  the  owner  and  occupier  of  lands  and  tythes 
yearly  value  of  1170/.  The. turnpike  surveys 
made  an  assessment  upon  the  whole  aamml  vi 
6d.  m  the  pound,  the  plaintiff's  proportion  of  wh 
29/.  5&  This,  assessment  was  made.*  on  the  assu 
that  three  days'  statute  duty  was  required  to  rep 
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Mhip.  (a)  The  whole  line  of  road,  for  tlia       2  899. 

he  compoutioii  was  required,  was  fiarty 

ind  patted  throagh  twenty-nine  tow»» 

the  demand  was  made  upon  the  phuntifl^ 

Dinpike^Toad  whidi  passed  through  the 

on,  and  which  was  only  fifty-nine  yards 

perfect  repair,  and  in  liarehf  1880^  the 

r  oflfered  to  return  2GL  of  the  sum  levied^ 

ime^  that  in  the  course  of  that  year  only 

>ended  in  repairing  the  road  in  that 

Cwrie  the  magistrate,  who,  as  well  as 

greve,  had  signed  the  authority  to  collect 

»roved,  that  he  had  frequently  conversed 

DC  on  the  necessity  of  having  a  com- 

he  authority  was  signed,  and  that  he 

erk  to  the  magistrates  to  come  prepared 

,  that  he  had  expressed  his  approval 

hat  he  had  fi  equently  conversed  with 

kt  they  were  agreed  upon  the  expediency 

the  subject  was  within  their  own  know* 

therefore  signed  the  authority.     Upon 

}hief  Justice  stated  to  the  jury,  that 

e,  it  had  not  been  made  to  Appear  by  • 

the  roads  to  the  justices,  that  a  com« 

5.  c.  109.  i.  5.  die  nte  of  compontion,  b  limi  oT  tCS-  , 

votj  thilUngi  amiiud  Talut,  is  to  bea  ftftitlh  part  of  ) 

lualioai  at  tbe'compbaitioii  Sor  one  day's  laboar  of  a  - 

nd  two  aMe  men.    In  thb  ease  that  sum  wia  «i^ 

a»  of  which  twi».pcnce  waa  tha  fiftieth  part;  aad  the 

ig  mx  days  for  every  501.  annual  value,  ono  ahflling 

i  thtf  sum  required.     But  by  the  local  tunipflce  act, 

ipike  road  were  entitled  to  require  oidy  thraa  d^s* 

eefvanl  townships  through  which  the  nad  nn*  the 

would,  of  ooune,  be  sixpence  ia  the  pound*  ( 
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ponlioa  ia  lien  >  oC  sUlute  duty  waa  neciassa 
(hs  sBFveyorciaght  at  all  events  tz»  have  been  ( 
itt.lke  presence  of  botb  the  magbtcatesr  wbetv 
$ma-  tHy  bad  examiped  him,  and  comouini 
infofsaatioa  to  ibe  other ;  and  as  the  xesiilt  a 
qvaxy  was  to  afleci  the  property  of  many  penfo 
fit  tbat^  (if  not  on  oaih)»  it  should  al<  lez^st^bc^ 
iaelory  natuie  Thejury  found  a  imrdictfor  t 
ti£  A  nilo  nisi  for  a  nonsuit  or  a  new.tri 
been  obtained  b}'  J.  Williams  in  la$t  Easier,  te 
upon  the  ground  taken  at  the  trials  that  th 
•oontluBed  primi  &eie  evidence  of  die  jnrisdkti 
asagistratesy  and  therefore,  that  there  ough 
been  a  nonsuit.  Secondly^  that  there  ^as 
gjiuea  on  the  part  of  the  defendant,  to  shevr  th 
been  made  sufficiently  to  appear  to  the  jnstio 
aucveyor,  that  a  composition  was  necessary  i 
statute  duty :  and  thirdly,  that  at  all  events  th 
ant  Melden  was  entitled  to  a  verdict,  iaasoin 
had  not  signed  the  authority  to  the  eurvqror 
the  composition,  but  merely  the  warrant,  am 
was  justified  in  so  doing,  by  the  documents  wt 
in  the  warrants.  At  the  time  of  granting  the 
Lord  Chief  Justice  said,  that  it  .was  irapgt 
justices  should  know  the  mode  in  which  ih( 
exercise  their  authority.  At  the  same  time^  th 
of  the  Court  was  then  very  jstrong,  that  where^ 
of  p^Iiament  required  justices  to  take  certain 
some  matter  being  made  to  appear  to  them,  th 
must  be  made  to  appear  to  them  on  oath. 


Crass  Serjt^  now  shewed  cause.    The.  warjri 
was  given  in  evidence  on  the  part  of  the  Plaintii 
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JQstiim  witb  the  act  of  the  0KMrf  camol  1 8M« 
}  IB  itself  an  admdication,  tsnd  tfaet*  i»i»  ^ 
formal  adjiidicatian.  Betid<%  llie  wai^  J'^^ 
I  a  puUity,  inasmiich  aa  in  oidertm  gfanq 
the  two  jmtieoa  ir|M>  aigMd  tha  autharitjn^ 
I  bean  <<  mnI?  to  i^^jMa^  ta  thaaa  in  m 
Tf  that  the  namtenanea  Mui  repair  of- th^ 
«  moie  eftctually  carried  on  bf  a  oom* 
Niey,  than  t^  a  perfocmanc^  o€dia  stalnte 
Now,  that  ^  making  to  appaar*'  shooU 
m  a  ragidav  information  laid  before*  tba 
seoondly^  by  the  cauumnaftian  of  iritntasea 
n  tlie  preient  imtance^  ii^ge  ivaq  neitbcr 
»  oath.  Tlie  whole  proceeding  tl^eiefapa 
D  jodiee^  and  the  older  by  the  two  juHioea 
\  jarisdiction,  could  be  no  jmtUicatioii  to 
ianla  who  tifpied  the  warcaat  The  di»^ 
illegal  upon  another  ground*  SnppoBing 
am  a  case  in  which  it  waa  proper  to  hare 
MMtioQ  in  lien  of  statute  dqty  m  kind,  it 
fint  to  ascertain  wh^t  qnaqtity  of  statute 
aroold  have  been  necessary  under  the  civ- 
Akheugh  the  ad  ^rf*  parlianient  fisea  a 
t  it  does  |iot  appear  what  smaller  pro* 
t  statote  dttty  might  have  been  snficient, 
slap  shooU  hafve  been  to  have  settled  dmi 


t  and  J.  Parie,  in  support  of  the  rule, 
pomid  whatever  for  maintaining  the  vet- 
■a  JpiMeWm  By  the  acts  of  parliament  it 
ddf  that  the  justices  signing  the  warrant 
jnstioes  as  those  who  signed  the  ori- 
F  f  2  ginal 
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Stahlit 
against 


1822.        ginal  authority;  and*  in  the  present  instant 
had  not,  in  &ct,  interfered  in  any  antecedes 
the  proceedings ;  he  was  justified  in  pisesumin 
prerious  measures  were  correct  in  point  of 
plaintiff  having  never  appealed,  though  ade 
been  formally  made  upon  him,  and  also  a 
issued,  to  which  he  did  not  appear.    It  woi 
mudi  to  make  Fielden  reqxmsible  for  signing 
rant,  even  supposing  that  the  justices  who  s 
authority  had  acted  upon  imperfiect  or  iqfi: 
d^ice..    He  was  not  bound  to  enquire  upon 
dence  they  had  acted,  nor  had  he  the  power,  i 
law,  of  quashing  or  revising  their  adjudicati< 
secondly,  the  verdict  ought  not  to.  stand  agai 
of  the  defendants.     The  warrant  which  was  j 
the  part  of  the  plaintiff  entitled  the  defendi 
^nonsuit.     It  imports  an  adjudication,  such  as 
tute  required ;  and  an  unimpeached  subsisting  c 
or  adjudication  cannot  be  questioned  in  the  fo 
action  of  trespass.     Mauey  v.  Johmon{a)^  Sir^ 
Ward,  {b)     Supposiilg,  however,  the  warrant  i 
conclusive  as  an  adjudication,  the  proceediu] 
were  given  in  evidence  were  sufficient  to  suppor 
Stat.  54  6.S.  r.  102^.  embodies  the  provisions  of  th< 
r.  78.,  and,  according  to  the  8ist  section  of  tba 
the  plaintiff  should  have  appealed,  if  there  v 
ground  of  complaint;  and  it  is  expressly  provit 
no  proceedii^  shall  be  quashed  for  want  of 
shall  be  removeable  by  certiorari.    If  the  plain 
appealed,  he  must  have  done  so  within  a  liiait 
whilst  the  evidence  was  finesh,  and  the  measim 


(a)  18  JSatt,  67. 
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the  act  were  just  coinmaiciiig;:wh(ireaS5        1822. 

in  be  maintained,  no  lapse  of  time. will 

^rder  of  the  jdstioes.'  Upon  an  appeal^  too, 

[lust  have  stated  some  speeific  objection, 

le  present  action,  he  casts  it  npon  the.de^ 

rove  and  maintain  eveiy  step  of  the  pro* 

I  to  the  next  point,  it  appears,  upon  the 

t  information  was  laid  before  the^magis- 

surveyor,  and  it  was  not  necessary,  under 

arliament,  that  there  should  be  evidence 

The  very  language  of  the  act,  which,  is, 

^r,**  hot  ^^praoed^^  as  is  found  in  other 

shew,  that  the  legislature  did  not  intend 
serativeupon  the  justices  to  require,  evi^ 
Mtth ;  and  the  reason  of  the  difference  is 
bat  which  was  to  be  made  to  appear  was 
natter  of  iiict,  as  in  ordinaiy  cases,  but 
>f  judgment,  as  to  the  expediency  of  hav- 
omposition  in  lieu  of  statute  duty  in  kind. 

matter  of  speculation,  depending  upon 
?  roads,  die  price  of  labour,  the  supply  of 
,  generally,  the  circumstances  and  state 
urbood.     In  such  a  case, .  therefore,  the 
ithorised  in  acting  npon^  their  own  know- . 
what  appeared  to  them  to  be  satisfactory  ' 
Here^  in^fact,  they  had  communicated  ■ 
t  was  not  necessary  that  the  information 
r  should  be  laid  before  them  whilst  sit-  - 
They  subsequently  exercised  a  joint  judg- 
18  sufficient.    Battye  v.  Gresley*  (a)    But, 

the  surveyor  ought  to  have  communi- 

(«)  8  Eaa,  527. 
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O0tid  Itift  iaibvBmdon  to  the  two  jiulitoed  tag 
iWft  lbs  Older  was  not  void,  bat  mdabl^  and  a 
baAveUedvponappefd.  Eoiyt.LAMimiUcfSIti 
M  to  the  hiit  ahgectioD,  it  was  clear,  from  tb^  • 
Ihk  tbe  aanreyor  considered!  that  the  wholeata 
in  kind^  whidi  bj  the  act  he  was  empowered  tc 
wia  neeessarjr  fer  the  repair  of  the  main  line 
together fHth  the  lateral  branches;  and  it  is  eric 
Ab  amount  of  the  composition  in  money  was  c 
npori  that  pribtiple.  If  the  demand  was  exces 
Wt  nsqtiired  by  the  state  of  the  road,  the 
shdirid  have  ajipteled :  but,  in  the  preset  siaf 
pniiieoding%  it  must  be  taken  thut  the  whole 
db^,  if  performed  in  kind,  would  haf  e  bem  n 
the  calcttlation  of  the  composition  in  moac 
what  wae  intended ;  the  rate  of  edmmutatlon 
gaiitrlf  fixed  bjr  the  justices,  and  promulgated  ik 
to  tile  prorinons  of  thb  act. 


Abbott  C.  J.  I  am  of  opinion  that  enough 
been  done  to  iegalice  the  demand  of  this  spedft 
V/Mmmf  kma  the  phunttf.  It  appears  from  the  c 
that  there  had  been  an  adjudication  of  two  liia 
thai  m  toBiposition  should  be  paid  Jn  lieu  of  stat 
in  kittd^  asul  also  an  adjudication  hf  which  the 
sitioB  #BB  fixed  to  be  at  the  rate  of  8a  4d.  foi 
thiBC  horste^  a  driver,  and  a  labourer.  Befm 
ereti  it  can  be  ascertained  how  much  any  in 
ought  to  pay  as  a  composition  in  lieu  of  statute 
must  be  ascertained  in  some  mannet*  and  by  soi 
jpetent  autbori^  how  many  days'  htbour  wiU  be  i 
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^ad.    Now,  tiiat  certainly  baa  ndt  been       1822. 

listinct  tBrmsj  in  this  Q»9ey    It  ai^ears      ' 

fic^  that  the  turnpike  surveyor  baving  o$a(n$t 
mm  the  surveyor  of  the  bightyaya  ef  the 
:of  the  aeveml  pessoDS  liable  to  statute 
aasemoent  at  the  rate  of  sixpence  la  the 
l>e  wbde  aniroal  value  returned.  He 
ftkea  it  for  granted  that  he  was  entitled 
1  the  several  townships  thtDugb  whieli 
d,  a  composition  for  the  wboto  statute 
law,  he  was  entitled  to  demand,  whatever 
toads  might  be.  Now,  I  am  of  qpinion^ 
such  right.  If  there  were  no  cbtnpo^ 
tttants  of  the  several  township^  could  only 
to  do  so  many  days^  statute  duty  as  would 
Nxaiary  for  the  repair  of  the  roads;  aii^ 
;  be  called  for  instead  of  the  statute  duty^ 
»n  ought  to  be  an  equivalent  for  that 
'  statute  duty.  I  think,  therefore^  in  this 
Nne  the  denwid  was  made  upos  the 
;ht  to  have  been  aseertained,  by  persons 
mt  authority  for  that  purpose,  that  so 
tnte  duty  would  be  required  to  put  the 
m  into  a  complete  state  of  repaid,  and 
have  been  notified  to  the  inhabitftnts  of 
owBship,  that  the  composition  required . 
>ence  in  the  pound  upon  the  annual  vala^ 
was  calculated  upon  the  principle  that  ik 
to  many  days'  statute  duty  to  repair  the 
)t  having  been  done  in  this  oase^  I  tbink^ 
\  had  no  authority  whatever  to  issue  the 
consequently   thnt   this  rul^   must   be 
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Bayley  J,  I  am  of  opinioiiy  thai;  the  verd 
case  is  right,  as  c\gaix^t  both  the  magist^ 
is  not  to  be  answerable  for  gratUiiig  a  wanEaat, 
time  of  gvfnti|ig  it  he  has  docamcnts  befiA^  hi 
are  the  apts  of  other  magiiBtrates)  Croos  wUdh  i 
be  was  justified  in  granting  the  warfant'  JB 
want  of  Jurisdiction  is  maniffst,  from  aUi  the  pi^ 
before  him  at  the.  time^  then  he  grants  ithe^w 
hi&  peril.  Here^  on  the  iace  of  the  ioriginal 
to  collept  the  composition,  there  is  a  defect,  wl 
have  l^een  obvious  to  the  defendants*  The  cm 
aUoiml  by  law  in  lieu  of  statute  duty^  js  in  Ik 
statute  duty  required  of  each  particular  torn 
respect  of  the  roads  in  that  township.  The  i 
be  raised,  in  this  case^  is  not  to  constitute  oq< 
fimd  for  the  entire  line  of  turnpike-road,  but 
cally  to  be  applied  for  the  repair  of  that  part  ol 
in  the  particular  township.  I  think,  that 
gistrates  ought,  in  the  exercise  of  their  diser 
tne  fiice  of  the  authority  itaell^  to  >  have  shewn 
their  opinion,  in  each  particular  township,  aooi 
in  lieu  of  statute  duty  ?nu  adviseable*  Here,  i 
faoeof  this  authority,  they  do  not  appear  dis 
have  exercised  any  such  discretion,  beeanse  i 
only  stated  that  the  maintenance  and  repair  «f 
roads  can  be  more  effectually  carried  on  by  a 
tion  in  money  than  by  a  perfernumce  of  th 
duty  in  kind.  I  therefore  think,  that  there  was  a 
the  authority  itself,  which  Mr.  Fidden  had  an  op 
of  observing.  I  also  strongly  incline  to  think, 
upon  that  point,  I  do  not  mean  to  intimate  anj 
opinion,  that  it  should  be  made  to  ai^>ear  spcn 
both  th^  mugistrates  present  that  a  compositioi] 
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N>uttd,  however,  njkrti^liich  I'proiiounce*     J822. 

tbik<tee^  is  this,  tb^  asMubing  th^  m^i^ 

Jtokly  4hit  Aetti  ought'  tb'^  have  lieen' a 

thk  ptfftictilar  towtafshipfeif'tlie  i^^pair  of 

in  Iku  of  ststutie  ddty^,  (wh^cH  tW  wa:r- 

Afti'to  have  «8id,)  I  think' thftt^t'sliouid 

ly*  td'  tppttst  what  llie  quaxitikn  ol^ 'the 

i^  t(^'  b(.     Tliat  is  in  no*  re^ect^ascer- 

if^t  to  hate  been.     It  has  been' insisted, 

^irieatkm  made  to  Jdfmsoh  by  CracJcen^ 

required  a  composition  cakiilateil' at  6^ 

rtis-ad  intimation,  that  he  considered  the 

composition  to  be  requisite  for  the  repair 

[1  that  particular  township.     From  the 

\  case,  I  do  not  believe  that  Craclenthorpe  \ 

any  judgmetit  upon  that  point.     He 

considered  the  vrhole  sum  collected  to 
fiind  for  the  repair  of  the  whole  of  the 
htft^  nieant  to  collect  in  each  township, 

extent  which  by  law  he  could  collect. 
3n,  that  the  comtminication  by  CracJcerU' 
ion  of  itselF'was  not  sufficient,  but  that  it 
»  bcten  notified  to  the  inhabitants  of  the 
ihip,  that,  in  the  judgment  of  the  surveyor^ 
7  that  ther^'sfaoukl  b6  a  compbsitioii  in 
y  dnys*  team  work,  in  order  tWt  the  pa- 
htliaVe  had  tiie  opportunity  of  dDnlestiufi; 
ie  ilpdii'  them.     That  not  having  been 

dpihioti,  that 'th^'r^  was  not  any  evidence 
^Mbv'to  jiistify  him  in  granting  this  war- 
there  never  hbs  been  ah  assessment  duly 
ly  notified  to  the  ihhabitants  of  thcf  parish, 
it  therefore  be  dischargcdl'  '  '^^"^  " 
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HoLEOYO  J.  I  am  also  of  opinion^  that  i 
is  right  against  both  the  magistrates,  on  tl 
last  stated  by  my  Brother  BayiUg.  I  tbixdc^ 
was  not  sufficient  evidence  before  the  nmg 
aiKhorise  tbeAi  to  grant  a  warranto  There  wi 
aseessmeqt  sa  as  to  bind  any  person  to  the  ) 
any  spec^  amount  of  eompositioui  the  nuari) 
«tat9ta  diity  r^iured  for  repairing  the  roaiH  i 
bten  aidBrtained  or  notified  to  the  pariah ;  i 
fbrt^  safficient  was  not  done  to  IcgmHze  tfai 
made  upon  the  ptalntiffi  The  nmgiatrate^ 
had  no  r^t  to  grant  the  warrant. 

Rttledisd 

(a)  ^est  J«  was  absent  at  Chambers. 


January  23d,  1 

On  tlie  first  day  of  this  term,  tViUiam  jElias 
Christopher  Puller ^    William    George  Adam^ 
Shddwellf  and  Edward  Burtenshaw  Sugden^  of 
Btriy  Esquires,  took  their  places  within  the  b 
nid)esty^s  counsel  learned  in  the  law. 
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'alteh  against  Smit^, 


a  gold  ivmtch,  a  watch  k^y  and  two 
Plea  not  guilty*  At  the  triai  befoc^ 
tJie  Ijmdofi  witlings  after  Jait  Michudmm 
d  ihat  the  plainti^,  on  the  S2d  Jammr^^ 
ged  the  articles  mentioned  in  the  de* 
the  defendant,  who  was  a  pawnbrokef^ 
to/,  and  that  the  plaintiff  did  not  require 
(  return  thein  itntU  after  the  expimtlott 
a  day  ftoiti  the  time  they  were  pledged. 
Jant  then  refusiMl  to  return  them,  m- 
f  had  become  forfeited  in  conseqlieilce 
ig  expired.  The  plaintiff  at  the  time 
tendered  to  iJie  defendant  the  amount 
and  interest  due  in  respect  of  the  money 
the  time  when  the  demand  was  made^ 
Igeel  remained  in  the  possession  of  the 
&y  were  subsequently  sold  by  auction, 
nt  himself  became  the  purchaser.  At 
ord  Chief  Justice  Was  of  opinion,  thtt 
^umstances,  the  plaintiff  was  entitled  to 
let  of  the  39  and  40  G.  8.  c.  99.,  not 
)erty  absolutely  in  the  pawnbroker  after 
fa  year  and  a  day,  but  only  giving  him 
in  order  to  reimburse  himself  hia  prin- 
■St,  The  jury  found  a  verdict  for  the 
noW| 


A  pswobfoker 
haa  tio  right  to 
stiJJ  unPcSecfii. 
ed  pledgtfi  after 
the  i:iptr4tipn 
of  a  yiar  from 
the  time  tlic 
geradfl  were 
|j|eclgcd»  if  the 
original  owner 
tender  him  the 
pHncipftt  aod 
intefest  due. 


1  for  a  new  trial,  and  eontetided,  tiiat, 
40  Gi  St  <?t  9%  s*  1ft  the  property  in 

the 
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the  uoredeemed  pledges,  after  the  ezpira 
tune  mentioned  in  the  statute,  vested  in  t 
Tbta  section  prescribes,  that  all  goods 
be  pawned  or  pledged,  shall  be  deemed  Jb 
jsmy  be  sold  at  the  expiration  of  one  y 
exclusive  of  the  day  whereon  the  goods  a 
were  so  pawned  as  aforesaid;  and  that  al 
<;hattels  so  forfeited,  of  a  certain  valne  th 
tipned,  shall  be  sold  by  public  auction.  Nc 
to  give  effect  to  the  word  <^  forfeited,"  the  ori| 
must  be  taken  to  have  absolutely  loet  his  i 
gpods.  By  s.  19.  it  is  enacted,  <<  that  in  ca 
son  entitled  to  redeem  goods  in  pledge,  shall 
upon  the  expiration  of  one  year,  firom  t 
pawning  the  same,  give  notice  to  the  person 
same  in  pledge,  hot  to  sell  the  same  at  the 
said  one  year,  then  such  goods-shall  not  be  i 
posed  of,  until  after  the  expiration  of  thre 
months,  to  be  computed  from  the  expiration 
year,  during  which  term  the  owner  of  the  j 
have  liberty  to  redeem  the  same."  Now,  bj 
lature  expressly  reserving  to  the  owner  the 
redeem,  the  same  upon  the  terms  mention 
section,  they  must  have  considered  that  tfa 
riglit  to  redeem  would  have  been  others 
guished 


Abbott  C.  J.     I  think  that  we  cannot  gi 
word  forfeited,  as  used  in  this  act  of  parlii 
effect  contended  for  by  the  defendant*     It  is  ai 
its  import  is,  that  the  party  whose  property  is 
forfeited,  has  absolutely  lost  all  right  to  it. 
manifest,  from  the  other  provisions  of  this  act 
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er  the  time  for  redeeming  the  property 
Dired,  the  whole  interest  is  not  divested 
Tinal  owner.     If  ic  were,   the  sale  would 

the  benefit  of  the  pawnbroker ;  but,  by 
n  of  the  acta  it  is  provided,  "  that  with 
mIs  pawned  for  more  than  lOs,^  if  they 
or  more  than  the  principal  money  and 
eon  at  the  time  of  such  sale,  the  overplus 
mwnbroker,  be  paid  on  demand  to  the 
e  the  demand  shall  be  made  within  three 
h  sale,  the  nece^ary  costs  and  charges  of 
^  first  deducted*"  The  pawnbroker,  there-* 
>  derive  from  the  sale  so  mucli  as  will  re- 
fer his  principal  and  interest,  and  the 
,e  sale,  and  the  overplus,  if  any,  is  to  be 
e  owner.  We  cannot,  therefore,  consist- 
i  provision,  give  to  the  ¥fovA  firfeited^  as 
th  section,  the  sense  contended  for  on  the 
efendant.  I  ani  of  opinion,  that  if  the 
redeemed  at  the  expiration  of  a  year  and 
Dbrokcr  lias  a  right  to  expose  it  to  sale 
can,  consistently  with  the  provisions  of  the 

any  time  before  the  sale  has  actually  taken 
ler  of  the  goods  tender  the  principal  and 
^^fpenses  incurred,  he  has  a  right  to  his 
he  pawnbroker   is  not   injured;    for  the  ^ 

is  allowed  hira  merely  to  secure  to  him 
hich  he  has  advanced,  together  with  the 
nterest  which  the  law  allows  to  him  in  his 
pawnbroker.  For  these  reasons  I  am  of 
no  rule  ought  to  be  granted. 


1822, 

Walter. 
agmrui 
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BinET  J.  I  am  of  tbe  same  opinkm. 
of  t%«  sale  is,  to  enable  die  pawnbroker  to 
hhinrif  fer  the  amount  of  the  principal  moneji 
and^^  int^eit  due  tbereon.  And  if,  befo 
takes  jdace,  tke  paity  pledging  pays  the  pamfi 
principal  and  interest,  and  expenses  inenm 
purposes  of  a  sale  are  answered^  and,  conseqi 
pawnbroker,  in  such  a  case^  can  have  no  ri{ 
The  words  ^  deemed  forfeiled  and  maj  be  so 
not  that  the  things^  pledged  shall  become 
lute  property  of  the  pawnbroker,  but  only 
shall  b^  so  iar  fiarfrited  as  dial  the  pawnb 
ta)ce  sleps  towards  a  sale.  I  think,  therefore 
ofK^er  having  tendered  to  tjie  pawnbroker  all  I 
that  he  would  be  mtitled  to  raise  by  sale,  I 
rigtit  to  feU»  and,  consequently,  that  the  ] 
eQtitM  to  recover. 


HoLHOn  J«    I  Ihink  that,  by  tke  17th  se 
PTOfpecty  ia  not  to  be  considered  forfeited  to 
aQ4  purposes,  (Mit  only  for  the  purpose  of  e 
s^  to  be  had,  by  which  the  pawnbroker  may 
self  hid  priodpal,  and  die  profit  which  the  I 
Mm  to  inake  in  Keu  of  interest    Now  the  s 
tbf;  benefit  of  the  owner  as  well  as  of  Ae  pai 
for,  if  the  property  pledged  sells  far  more 
piificipal  a^  profit  allowed  to  the  pawnbrok( 
of  interest,  he  is  accountable  to  the  owner.    1 
^berefibr«^  continues  to  have  ao  interest  in 
perty,  aqd  wist  have  a  right  to  redeem  it,  by  ] 
ther  pawnbroker  aU  that  he  wqmU  be  entitled 
out  of  it  by  a  sale.    It  is  true^  that  by  the  17t] 
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brfeited  for  the  purpose  of  sale ;  but  Aat 
y  answered  by  the  pawnbroker's  beiog 
it  of  what  is  due  to  him  upon  the  pledge, 
tender  to  that  amount  has  been  made  to 
fore  he  had  no  right  to  put  the  o^ner  to 
e  and  unnecessary  expenses  of  a  sale*  | 
e,  that  no  rule  ought  to  be  granted*  ' 

am  <^  the  same  opinion.    The  legislature  ! 

ve  intended  to  use  the  word  forfeited  in  |; 

m  of  this  acty  in  the  sense  which  is  009**  ^       \ 

J  the  defendant.  That  word  generally 
dug  away  all  right  from  one  person^  and 
[  right  to  another.    The  words  are,  berey 

be  deemed  forfeited,  and  may  be  sold/' 
faowe\'er,  from  the  provisions  of  the  adi 
sold  for  the  benefit  of  the  pers<m  to  whom 
er  securing  to  the  pawnbroker  his  princi- 
»t;  for  the  latter  is  directed  to  account  to 
mer  for  the  overplus,  if  any.    It  is  clear, 

the  l^islature  did  not  intend  wholly  to 
terest  of  the  original  owner  of  the  thing 
B  pawpee;  and,  therefore^  the  word  for- 
I  in  this  section,  cannot  have  the  sense 
,  It  would  be  absurd  to  hold,  in  this  case, 
broker  bad  a  right  to  sell>  for  by  the  sale, 
itilled  to  no  greater  benefit  than  he  would 
by  accepting  the  sum  tendered,  which  was 
int  of  the  principal  and  interest  doe.  .i 
re,  that  this  rule  ought  not  to  bt  granted. 

Rule  refused^ 
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Tkur$tkqf, 
January  24th. 

BjiSbaSS  G.S. 
c.  141.  the  m^ 
oiorial  of  oi 
•nnuity  muift 
contain  tiiedi- 
•cripdon  and 
flaoeof  i«B- 
denoeof  tiie 
witnciMi  to  the 
ranuity  dscd* 

A  man 
nintj  who 
charges  with 
tho  iwymenlof 
•A  annuity  hit 
aitatainfao 
Ample  of  whkh 
be  waaaeised 
in  powfuion  at 
the  time  of 
granting  the 
annuity,  and 
which  was  of 
greater  annual 
?alue  than  the 
annuity,  is  a 
grantor  within 
the  meaning  of 
the  latGeo,  5. 
c.  26«  J.  8.  and 
therefore  jn 
Kuch  a  case  no 
memorial  is 
required. 


Darwin  against  LmcoLN  and  Lo 

^CTION  on  a  bond,  dated  3 1st  August^ 
6000^.,  the  condition  of  which  was  set  oat 
daration,  and  recited  an  indenture  of  the  23d 
1812,  between  the  defendant,  lAncclbij  of  the  fin 
fdainti^of  the  second  part,  John  Birkett,  therei 
ed  as  of  Cloak-lane  London^  gentleman,  of  the  I 
and  Henry  Birkett  of  the  fourth  part,  by  whic 
granted  to  John  Birkett  an  annuity  of  200/.  c 
lives  of  three  persons  therein  mentioned,  and 
was  made  chargeable  upon,  and  issuing  oat  of  oe 
mises  therein  described,  and  for  better  securin 
nuity,  the  premises  were  demised  to  Henry  Bh 
term  of  500  years,  in  trust,  to  pay  the  annuity,  if 
The  condition  then  recited  another  indenture  of 
June^  1815,  made  between  the  same  parties, 
the  plaintiff,  at  the  request  oi  Uncohi^  charged 
premises  with  the  payment  of  another  annuity 
to  John  Birkett^  for  the  lives  of  four  person 
mention^,  and  the  life  of  the  survivor;  and  i 
securing  the  payment  of  both  these  annuities,  ti 
tiff  joined  with  the  defendant,  Lincobiy  in  t? 
and  warrants  of  attorney  to  John  Birkett^  in 
several  sums  of  4000/.  and  2000/.  It  then  reci 
he  joined  in  the  said  grant  and  other  secarities,  \ 
only  for  Lincoln^  and  that  the  premises  cb 
with  the  payment  of  the  annuities,  were  the  s 
perty  of  the  plainti£^  and  as  an  indemnificatioi 
plaintiff  against  any  loss  by  reason  (rf*  his  having 
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e  other  defendant,  agreed  to  enter  16St. 
teveral  bond  to  the  plainti£  The  ^^^ 
bond  was  then  dedared  to  be  for  j^^^^ 
of  the  aimaitiei  bf  JUmobfy  and  in 
t,  that  both  the  defendants  should  in- 
harmless  the  plaintiC  The  briach 
It  on  the  19th  December^  1880^  two 
bi  of  th^  anniiUjr  of  20(M.  became  dui^ 
\d  December^  18S(^  two  qoarterj^  pay« 
luity  of  \(M.  became  dne;  that  de* 
did  not  pay  the  eam^  and  that  the 
ecamc  liable  and  paid.  The  defend- 
led  his  bankruptcy.  It  is  unnecessary 
leas,  inasmuch  as  the  questions  dis- 
raised  by  the  issues  taken  on  the  third 
\  was  substantially  as  follows:  As  to 
OL,  that  the  memorial  was  defectiTC  ia 
ise^  whereby  Lincoln  and  the  plainUff 

0  purchase  the  annuity  upon  certain 
\  mentioned.    And  as  to  the  annuity 

memorial  was  defectiye  in  not  stating 
pkce  of  residence  of  the  subscribing 
anuity  deed.    It  appeared  by  the  me- 

1  set  out  in  the  plea,  that  Peter  DofwnSf 
bing  witnesses,  was  described  merely  as 
Birkett.  Replicatiqn  as  to  so  much  of 
d  to  the  arrears  of  the  annuity  of  2002., 
,  at  the  time  of  thfe  granting  there^, 
>n  freehold  premises  in  the  condition 
ndoned,  which  were  then  of  equal  or 
alue  than  the  annuity  of  200/.,  and  of 
ff,  then  being  one  of  the  grantors  of  the 
» then  seised  in  fee  simple  in  possession. 

G  g  Upon 
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less. 


ffgaiim 


Upon  tfeis  issue  was  taken  and  joined.  R< 
to  so  much  of  the  thW  plea  as  related  to  t 
the  annuity  of  lOOt  in  the  last  breach  me 
that  annuity  at  the  timeof  the  grant  thereof] 
upon  certain  freehold  hinds  in  Oreat  Sri 
upon  the  freehold  premises  in  die  oond 
bond  meiilionedj  which  were  then  of  equa 
annual  vnluc  than  the  said  last  mendohed  a 
and  above  any  other  anntdty,  and  the  int 
principal  sums  charged  or  secured  thereon, 
said  grantors  af  the  said  annuity  then  hi 
wit,  of  the  annual  yalue  of  850/.,  and  of  whi 
hold  messuage,  tonement  and  premises,  the  : 
being  then  one  of  the  grantors  of  the  said  lai 
annuity,  was  then  and  there  seized  in  fee  sii 
session.  Upon  this  replication  issue  was  all 
joined.  At  the  trial  before  jUboU  C.  J*,  at 
sar  sittings  after  last  Easter  term,  the  jury 
the  premises  upon  which  the  annuities  w 
were  of  the  annual  Talue  of  2j(K)l.  But  th 
not  of  the  annual  value  of  SOW.  On  the 
plaintiff,  a  rule  nisi  was  obtained  last  Easi 
entering  up  judgment  for  the  plaintiff  on  1 
non  obstante  veredicto,  on  the  ground  that 
act  of  the  53  G.  3.  r.  141.,  did  not  require 
and  place  of  residence  of  the  witnesses  to 
be  inserted  in  the  memorial.  And  on  the 
n  rule  nisi  was  obtained  on  the  part  of  th< 
to  arrest  the  judgment  on  the  other  isme  fi 
plaintiff,  on  the  ground  that  the  plaintiff  wi 
the  pleadings  to  be  the  grantor  of  the  annuity 
dearly  appeared  from  the  redtal  in  the  com 
bond,  that  he  was  a  mere  surety,  and  that  Im 
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poAH  immg  ordered  b«(h  Ac  wli»  to     wut. 


»c^  «pa  Qfatfc,  Sir  ^fftbwHJiff'.  The 
aviwf  bf>«P  gr««tfld  l^o6w«  $b9  ctotitte 

.  86.      )^  tlv9  pl«ip.tif  «l  filflwfe  H 

i|  o|p  fst«||i  Vit|i  ^  FWPfHmt  <lf  (be 

n9fu4,  l)ut  n)|^^  4^  it  i^p\A  «pi$ffifi 
the  DftEties*  and  (if  aH  thfl  sdtneufliLtiMitt- 

(er«  t))f  fp«n\(ffii4  ()pe4  g9fit«A  %  mmP 
inA  witTiPflgAg-    And  thifi  inhfldttlft  oiurkt 

>iKtni«A  4«  to  4^.  tti9  evgfiti^  ^«mf. 

»»jiftequjrf4.    In.Ji<ii{ipj»v.,21ft9W(^), 
iwi?t  %  tfes  pi^n^'s  filffis,  Isk  Wliti- 
bAil,  ^  (K^  bjif;  fU|;e  q|?  ibo^  to.  ^  ftie 

tbe  witness  is  described  in  the  memorial 
Mr.  J^ix^f^  9fVi>  U>  the  de^  c^f^)^  in 
;|,tter  in  d^sctiJMl  ■•  o|  C3pak-^i^.  {p 
«w»  Q>)*.  tbe  Qpiwt,  ^44  >M  »>  WH  Wf 

if&{i».10«,  (»)  4Aini.tj<.9Sl. 

O  g  2  Scarlett  f 
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1822.  Scarletty  contra.     The  53  G.S.  c.  141. 

a  memorial  of  the  date  of  the  deed,  of  the 
the  parties,  and  of  all  the  witnesses,  &c 
in  the  form  and  tothe  effect  following,  an 
a  table,  shewing  what  the  substance  an( 
memorial  is  to  be,  and  under  the  head  of  ^ 
nesses'  there  is  E.  F. '« of."  The  table,  then 
imports,  that  the  place  of  residence  of  the 
be  inserted,  and  the  mode  given  in  the  tal 
the  memorial,  must  be  considered  as  incor 
enacting  clause.  Secondly,  Darwin  is  nc 
of  this  annuity,  for  he  is  idecribed  in  th 
the  bond  as  a  mere  surety.  The  legisli 
to  protect  a  party  who  borrowed  his  money 
interest,  and  who  had  no  marketable  ( 
Lincoln  the  borrower  had  no  marketable 
therefore  was  the  person  intended  to  b< 
the  statute.  In  Amhurst  v.  Skynner  (a), 
borough  expressed  his  regret,  that  a  meo 
required  in  all  cases.  Besides,  the  Cour 
strue  this  clause  as  to  further  the  remedy 
by  the  legislature,  and  they  will  therefore  : 
the  enacting  clause  than  the  exception. 

Abbott  C.  J.  There  is  no  mention  of  i 
act  53  G.  3.  ^.  141.;  and  the^word  granto] 
found  in  the  excepting  clause,  and  in  the  7th 
an  alphabetical  list  is  required  to  be  kept  of  i 
residences  of  the  grantors  of  annuities.  In 
c.  26.,  the  word  grantor  is  only  mentioqed  in 
clause.    Now,  there  being  no  express  words 

(a)  12  Bui,  us. 
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Daawzv 
Xavcaur,' 


word  grantor  is  used  in  a  more  limited  1822. 
Mod,  that  a  man  who  makes  his  estate 
nent  of  an  annuity,  is  a  grantor  of  that 
le  meaning  of  both  those  acts  of  parlia* 
quently  that,  as  &r  as  the'  annuity  of 
aed,  it  is  a  case  falling  within  the  ex- 
muity  acts,  and  therefore,  that  no  me* 
lired.  I  atn  also  of  opinion,  that  by 
«  of*  following  E.  F.9  in  the  53  G.  S. 
lature  evidently  intended,  that  the  place 
witness  should  be  inserted.  It  is  of 
',  that  that  should  be  done,  for  otherwise 
ight  be  executed  in  the  presence  of  wit- 
known  to  the  party,  and  he  might  after- 
eans  of  finding  them  out  for  the  purpose 
>  evidence  as  to  what  passed  at  the  time  of 
ink,  therefore,  that  the  rule  for  arresting 
id  the  rule  for  entering  up  judgment  for 
iwithstanding  the  verdict  on  the  issue 
Pendant,  ought  both  to  be  discharged. 

am  clearly  of  opinion,  that  the  de- 
witnesses  must  be  inserted  in  the  me- 
the  description  given  of  the  witness  in 
I  the  clerk  of  Mr.  Birkett^  is  insufficient. 
141.  s.  2.,  does  not  merely  require  that 
;  witnesses  shall  be  inserted  in  the  me- 
they  shall  be  inserted  in  the  form  and 
(win^  with  such  alterations  therein  as 

circumstances  of  the  particular  case 

require;  and  the  form  is  then  given, 

lame  of  the  witness,    the  word  ^*  of 

tat  word  must  have  been  intentionally 

G  g  3  introducedi 
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iiitrbddcMJ^  ftfid  magt  faatre  bad  tome  ^ 

tMitk  Ao  initmioii  of  th#  kgistaiure  wi 

dm  AeMtiptlaa  of  tb«  Wtdum  should  1 

otikr  ihui   rile  pcrty  Mtdootifig  the  dea 

ible  io  find  the  witneie  when  feqirired« 

bv  iMay  punoni  iif  the  seme  nwie^  e 

the  ineeititlg  «f  thii  nlHne  dme  wooU 

9^BMnt  inSmtULthti,    It  has  been  nid$ 

8ir>[ititiiii  hel%  givers  oF  the  whne^  »  the 

mrttttfi  U  nMfidiettt^  becdUlo^  by  etiqiiiriiig 

k^H  the  witMM.  may  b^  fimhd.    But  Mti 

f«fhM  w  gtf«  Ae  inforOMiWB  5  Hthniks^  if 

tte  ihfdrmiikn  whieh  the  totm  ot  the  i 

pttei^  he  will  b*  able  tei  triiee  the  whheK 

dF^fbrion)  that  it  woold  he  ft  ihreed  eomtri 

JlMipihigf  detMi  hi  either  of  tfacM  etoiutes^ 

die  wurd  «« l^rimtof^*  mvtt  ef  neceissiky  tie 

the  {leremi  ^  whofe  mc  thearin«h5f  i^  fptdi 

mH  kre  extveitfely  penal  in  thehr  eonee^enc 

ing  the  diArotft  iftstniineme  eideodted  to 

annuity,  and  I  think  that  a  surety,  by  maku 

gnteitofv  sMikfiei  the  words  of  the  statutes ; 

be  10^  fi^  lire  net  warranled^  in  »  pebal  sti 

ing  that  he  h  not  witbhi  He  pW>tectioB« 

tbit  obinBly  woe  ehsiited  i^oh  hold,  of  whic 

tUr  wae  leieed  k»  ira  elnqile^  and  ae  lie  o 

gmnthif  the  amnrity^  I  thmk  that  he  nrasC  b 

ae  a  grantee  whbfat  the  ihir  spirit  of  tie 

oteuee;    He  pledgee  hie  estate  for  paynMii 

vatkjy  add  he  can  ttever  redeeai  the  estate  i 

ing  the  wh<de  of  the  motey  which  w|»  paid 

sidesatioh  for  the  aaMd^i  «^  if  he  were 

hie  eenrtt  il(  fet  lUpie  Acmid  be  evbjeel  to 
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'er,  at  least,  of  substituting  that  estate, 

money  upon  it  by  way  of  mortgage.  DABwnr 
'e,  a  case  in  which  the  persons  who  con-  ag^mti 
wring  the  money  were  not  driven  to  the 
rdwing  Dy  atihui^,  ahd  that  being  so, 
ion,  that  it  is  within  the  meaning  of 
apd|  consequ^tly,  that  the  a^ninty 
od«    Both  the  rules  must  thercifore  be 


m  clearly  of  opinion,  th|it  the  memorial 
in  a  sufficient  description  of  the  witBei% 
res,  that  the  memorial  shall  be  in  the  form 
',  mentioned  in  the  act.  Now  it  is  here 
>rm  nor  to  the  effect  there  stated.  The 
leed  is  described  merely  as  derk  to  Mr< 
is  not  the  description  which  the  act 
may  be  clerk  for  a  single  day,  or  his  em- 
Dt  be  disposed  to  give  the  required  inr 
» may  have  an  interest  in  withholding  it. 
of  opinion  that  the  ride  obtained  by  the 
le  discharged.  As  tp  the  other  question^ 
a  that  the  plaintiff  is  a  grantor  of  the 
I  t|ie  10th  section  of  the  act,  and  tl^at 
idgment  ought  not  to  be  arrested. 

Botii  TtAni  disehikrged.  (tt) 

I  iro6>.>y</J.vissbMi|t«iUijM||b«rt. 
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Beardmore  against  Rattenbui 


Whew,  on  a  A  SSUMPSIT  on  several  bills  of  ezchaz 
BOB  aocrarit  in.  action  non  aooTfvit  infra  sex  annoa, 
h  appMrod  Uut  thereoD.  At  the  trials  before  Abbott  CJ^Mt 
tiim qwdiOall  ^^  sittings  after  last  Mickadmas term,  it  app 
III^^^^I^V^^^  the  action  had  been  comnienoed  by  origim 
fajfictoahiw    Q^^  to  ^e  ^  case  out  of  the  statute^  t 


iniTe  in  evidence  a  writ  of  testatum  special  cai 

ctpiu  in  j&uter  ^  ^  ' 

twin  fbUowinf ,  a  short  time  before  the  expiration  of  the  six 

but  no  writ  in 

HUmytmm:     returnaUe  in Mtckaebnas  term,  1820,  and  the 

Held,  tiist  tliii  1  11  1. 

WW  MficiaBt  non  est  mventns;  and,  secondly,  an  alias  testi 
oat  of  the  ste!^  issued  subseqtteatly  to  the  six  years,  retumaU 
M^t^^,  term,  1821.  No  writ  or  entry  of  a  writ, 
altbmgh  im-    j^    Hiiory  term,    was    produced   in    evidc 

l^nlarly,  com-  *^ 

inencwl  within  I^rd  Chief  Justice  thought  this  suflkient  t 
■ix  yearly  and 

case  out  of  the  statute,  and  thereupon  the  p] 


that  the  oon- 
tinuancein 
SSaiyUm 
night  ba  mp' 
plied  at  an  J 


^  verdict*    And  now,  ' 

Scarlett  moved  to  set  aside  the  verdict  and 
nonsuit.  Here  there  was  a  discontinuance, 
was  no  writ  returnable  in  Hilary  term.  Ii 
Woof/brd  (a),  it  is  indeed  laid  down,  that  wl 
writ  is  duly  returned,  the  subsequent  continu 
be  entered  at  any  time^  and  that  a  latitat 
commencement  of  a  suit ;  but  that  is  on  tl 


(•)  «  T.  B.  617. 
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e  oommiMi  practice  of  the  Court  to  com*  ig22 

by  a  ktitaC   Th^e  is  no  decision,  howeyor,  

im  special  capias  is  a  good  commencement  ^^^^2^** 

being  the  ordinary  practice  to  sue  out  a  **"***''•'*•' 
Here^  too,  it  should  have  been  specially 


uL  J«r  The  question  here  is,  not  whether  the 
pilarly  commenced   within  six  years,  but 
*aa  actually  commenced  within  that  time^ 
1^  therefore,  it  might  be  irtegtilar  to  sue  oUt 
lUrtmn  qpecial  capias  in  the  first  instance^ 
ur  that  the  suit  was  then  however  irregularly 
Two  courses  were  open  to  the  pbintifl^  if 
II  had  been  taken  to  the  regularity  <^  his 
;  one  by  applying  to  the  Master  of  the 
ive  to  sue  out  a  prior  writ,  the  other  by  ap- 
is court  for  leave  to  strike  out  the  testatum 
writ.    The  irregularity  might,   therefore, 
cared,   and  the  action  might   have  pro- 
ti  latitat,   equally  with  a  testatum  special 
OSes  the  existoice  df  a  prior  writ^  and  yet 
n  held  to  be  a  good  commencement  of  a 
en,  this  suit  was  properly  commenced,  the 
s  may  be  entered  at  any  time ;  and  therefore, 
d  discontinuance  is  not  a  ground  of  nonsuit. 
eplicati<m  was  not  necessary ;  it  is  necessary 
brm  of  the  plea  states  that  the  plaintiff  did 
bill  within  si:c  years,  because  the  producdon 
latitat  within  six  years,  would  not  negative 
nt  here  the  plea  states,  that  the  action  was 
iced  within  six  years,  which  is  negatived  by 
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tbe  psodoctioii  i>f  this  writ ;  and  a  general  J 
was  thardbre  siifficieDt  Tberg  is^  therefore^  n 
far  disUirbuig  tbe  preseat  verdiol. 


WoofO  fc^d^f  Veau 
In  treqMH  and  nTREiSPASS  for  breaking  and  entering  a  oei 


and  dose  of  tbe  plaintiff  in  the  parish  of 
W^Uminsier^  and  pulling  down  his  fence, 
erectedf  The  defendant  justified  the  trespass 
publip  right  of  way*  At  the  trial  at  die  H 
sittings  aflrer  last  Michaelmas  term,  before  Jk 
it  appeared  that  the  locus  in  quo,  which  i 


fare,  but  that,  as  &r  back  as  liring  memory 
it  had  been  used  by  all  persons  desirous  of  goi 


justification 
under  a  public 
right  of  waj, 
.  the  locus  in 
quo,  which  was 
not  a  thorough- 
fare, had  been 
under  lease 
from  1719  to 
1818,  but  as  far 
back  as  liring 

^TSidbeen   Little  Abifigdofhstreeti  Westminster,  was  not  a 

used  by  the 
public,  and 
lighted,  pared, 
and  watched 

under  an  act  of  gjj^j  ^h^t  in  1 1  G,  3.  it  had  been  enumerated 

parkament,  in 

which  it  was      other  Streets  in  tbe  act  of  parliament  then  ] 

enumerated  as 

one  of  Uie         paring,  cleaning,  and  lighting  the  squares,  sti 

streets  m  Wett^       _       _  *_  _  ,     ,  _ 

minuer.  After  of  fVestmtnster.  I  bat  the  commissioners  ha< 
tiff,^o^p^-  i<)gly  paved  and  lighted  it,  and  that  watchmen 
24*5^^  iu  stationed  there,  &a  &c.  On  the  part  of  the 
Ll^^t!~^  it  appeared  that  in  the  year  1719,  a  lease  for 
£^*tfi«I^'"'*"  ^^  ^^  plaintiff's  premises,  including  the  yam 
the  pute,  had  been  granted  by  the  then  owner  of 

^  „   weU  «?  if 

JusUfied  in  find-  which  having  expired  in  1818,  the  plaintiff,  in  i 

ing  that  there 

was  no  public     ing  for  24  years  previously  lived  in  the  neight 

right  of  waj, 

inasmuch  as  there,ooHl4))e  |»o  dedication  (p  t)ie  QuJbJic  by  Ihe  teiwp|s.(br  dS^y 
any  one,  except  the  owner  ot  the  fee,  ^uere,  whether  there  can  be  a  pub 
which  if  not  a  thoMj^iAirf . 


jury 
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BiBfe  ia  quc&tion^     The  Lord  Chief  Jo6tit;6       |8S2* 
irjr  tb  sBjfi  whether  th^  thoaght  thefehi^       — 

Wo/BjD 

lication  to  the  public  previously  to  1719,  mv*^ 
tbet  ixk  that  ease  thejr  ought  to  find  for 
;  bnt  if  aoti  thkn  bb  told  them^  that  thore 
dedicBtibn  to  the  publio^  exeept  h^  tlie 
I  fee}  snd  that  the  p&rmtssion  by  the 
years  liredld  ndt  birid  the  Undlord ;  end 
DMlabcie  of  the  lease  for  W  years,  whidi 
f^dif  exfimhkd^  in  d  great  degreei  the  u^e 
^  OS  ndt  being  referable  to  ^  dedication^ 
il:  UnfleF  this  diftetiotii  the  jui^  fo^nd 
K^  plaiBliffi    And  iiow$ 

red  for  a  iieW  trial.  Ia  this  case  the  jury 
t  keen  dif  eeted  to  ptes^me  a  dedication  ta 
Elei'e,  ta  &r  back  ai  lititig  memory  could 
r  bad  used  this  plade^  ^hi^h  havii^  bee9 
ed  Limei^lamti  bad  tobsequently  acquired 

Little  Abingim-strMi  and  had  bef  n  sq 
lublic  act  of  parliament  for  lighting  and 
muten  Under  Idbia  act  it  bad'  be?n  lighted 
>  that  thie  ease  is  ^tretngor  than  that  of 
(a),  where  the  lighting  only  was  held  to 
deocie  of  a  ftublic  w^y<  As  to  its  being 
igfaftre,  thM  is  Bot  important;  for  Lord 
le  B^igf  Charitjf  v.  Mernfweather  {b\  held 
liiBMtsiice  Itoukl  mAh  no  difference.    In 

(0)^  Lord  Eitenior&ugh  decided  that  the 
wing  knowledge  of  the  use  by  the  public^ 
r  iU    Now^  in  this  case^  the  present  plain- 

»60.        (6)  U  £<Mi,  375.  n,        (c)  4  Cumpb.  16. 

tiff 
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tiff  bad,  for  24  years,  lived  in  the  neighboarl 
must  have  known  of  the  public  use  of  this  sti 

Abbott  C.  J.  I  have  great  difficulQr  in  i 
that  there  can  be  a  public  highway  which  is  n 
roughfiu*e,  because  the  public  at  large  canno 
in  the  use  of  iu  In  this  case,  however,  I  lit 
jury  to  consider,  whether  there  had  been  a  ded 
the  public,  telling  them  that  a  highw^r  mi 
although  it  was  not  a  thoroughfiure.  Nothing 
the  lessee  without  the  consent  of  the  owner  g 
would  give  the  right  of  way  to  the  public 
the  land  was  demised  by  the  lease  of  171 
expired  in  1818,  it  seems  to  me,  that  thi 
question  to  consider  was,  whether  there  hac 
dedication  to  the  public  before  1719,  or,  sub 
to  that  period,  with  the  consent  of  the  own< 
fee.  I  am  still  of  opinion  that  the  case  was  { 
properly  to  the  consideration  of  the  jury,  an( 
they  have  found  a  right  verdict 

Bayley  J.  It  is  not  necessary  to  decide  v 
present  occasion,  whether  there  can  be  a  higfawa 
is  not  a  thoroughfiure.  For  the  point  in  this 
whether,  supposing  that  to  be  so,  there  has 
dedication  of  this  way  to  the  public  Now,  in  < 
give  the  public  that  right,  it  must  be  done  with  t 
sent  of  the  owner  of  the  fee ;  for  where  it  is  g 
an  individual  having  a  limited  right,  it  can  only  o 
for  a  limited  period.  Here,  upon  the  evidence, 
pears  that  the  permission  was  given,  if  at  all, 
lessee  for  99  years.     I  think,  therefore,  that  tl 


Second  Year  of  GEORGE  IV, 

left  to  the  jury,  and  that  they  have  found 
ict« 

J.  I  am  of  the  same  opiitton.  Tlie 
ord  Keti^on  in  the  Rugh^  Charity  v.  Mern^~ 
newhat  shaken  by  the  observations  of  Lord 
dd  in  Woodier  v.  Hadden,  (a)  But  it  is 
to  determine  that  question  here,  for  this 
1  determiaed  upon  principles  which  assume 
the  Raging  Chmiiy  v.  Mern/wealker  to  be 
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I  am  quite  satisfied  with  the  verdict  which 
I  found  in  this  case,  and  with  the  manner 
question  was  left  to  them.  No  man  has  a 
ct  for  the  learned  judge  v^ho  decided  the 
ttigbt/  Charity  v,  Merryweaiher  than  I  have, 
that  that  decision  was  a  departure  from 
lally  received  in  the  law.  If  a  road  be  for 
dation  of  particular  persons  only,  it  is  not 
J,  and,  therefore,  I  can  see  no  reason  why 
tts  in  a  street  which  is  not  a  thoroughfare 
at  up  a  fence  at  the  end  of  it  and  exclude 
It  is  notj  however,  necessary  to  decide  that 
liis  case,  because,  independently  of  itj  the 
entitled  to  the  verdict. 

Rule  refused. 

(ii)  5  Tauni.  H3. 


% 


divided  intq  t^tnon^e^t^  with  th,i^r  ^fll 
jo^ua^  at  f4f$g  J^yor4>  W  tfeP  county  of  5^ 
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188S. 

SUS^'sath.  ^0^  ott  ^)1?^  Denfiise  of  SjpENgE^  agwiw^i 

ettmte  to  hit 
wife  for  life, 
Remainder  to 
hu  fon,  aod  the 

wunociMiom  \f^^xe  G^q^fpn  Brf  y}\e^.  ^  vef^ifjt  wj^j  fo|ip 

entaUcopy-  lessor  of  the  plaintiiF,  subject  to  the  opinio 

^ii'^hir  Court  upon  the  following  case.     The  grandfat 

1™*^;;,^  liesspr  9f  the  pl^ntif  beijjg  sigi;^  in  fge,  ace 

b^jTh^'  ^  ^WtoW  of  the  W nor  9*"  th*  rectPQf  Qf  -8^ 

died  before  ad.  th^  ^^^^.  fof  whicl)  this  aOti.OD  Vfm  l}rOUgllt|L  f^ 

befora  ao7  bw-  4^Iy  ^^iT^iji^dejri^d  th.e  !^^e  to  tb^  us^  9f.  h|i?  Vi) 

gain  and  lale 

was  executed  ^  fpHp^? ;  "  ^'ir^t,  I  jjiyc  ap,^.  deyisR  \JS^ 

Booe^TSr  ^1  Biy  fr^^ipW  and  custorpftry,  or  9opylipI4  | 


^ITUtooka    PF  teojen^jenjs,  wit)^  tl^e  QHtbojw^  &q,  th^ 


might  execute      ^^'  ^^   ^^'"^   *®  **^^   ^  *^*^  ''^^  *P  *^ 

a  TaUd  convey.    p^tU^rc^l  Vfe  Wd»  froTO  aP^  M^  ^b^  (JWPaS^  of 
anoe  of  the 


)  after  hit    t]^  {  gfye  ^j^  devisj^  untQ  Pofd  l^enc^y  xnj 

death,  punuant 

ioijaci. c.  tbf^t  po^upg^  ^pd  teq^ment,  with  the  put^p 
now  in  my  own  occuj)^tion  ^  to  (ipld  the  sami 
and  the  heirs  of  his  body  lawfully  to  be  beg 
ever.  But  in  case  my  son  shall  die  without 
shall  not  survive  his  pptl^i: ;  then  I  devise  aU 
last  mentioned  premises  with  the  appurtenan 
my  two  daughters,  Jlice  and  Sarah^  to  hold 
to  them  and  their  heirs,  as  tenants  in  common, 
as  joint  tenants.    The  testator^  shortly  after  mi 
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id  his  wife  Jbitf  Spmcaij  iws,  on  the  SQth       \9i%2. 
rSS,  admitted  under  the  will  to  the  copy-     jx^T^ 
s  so  devised  to  her  for  lifi^  &g.    In  1802,       ^^^* 
ving  Jftnrf  Spencar  hear  son  living,  who  died       P-^**- 
dpril^  1808,  without  baring  been  admitted 
ises  devised  to  him  under  the  will  of  his 
i  Speacer  left  Wittiam  SpenceVf  the  lessor  of 
the  only  son  of  his  body  hi^  surviving, 
w,)  who  was  admitted  to  the  premises  {n 
a  special  court  held  the  6th  day  of  Jme^ 
be  ISth  December^  ]  793,  a  commission  of 
ssued  against  Paul  Spencer^  the  fattier  of 
the  plaintiff  upon  which  he  was  fqund  wd 
ankrupt.    On  the  2d  Ihc^ibert  1802,  the 
ttracted  for  the  sale  of  the  premise?  in  ques- 
be  36th  September^  1805,  th^  commissioners 
ommission  against  Paid  Spencer^  together 
^ees,  conveyed  the  premises  in  question, 
nd  aal^  inrolled,  to  the  0efend(uit  in  i^  for 
ipnsidecation.      An4  on  the  3d  Jv^  fpl- 
defendant   was  admitted  in   the  Manor 
the  bargam  aqd  siJe.    The  question  for 
iS  the  Court  was,  whether  any,  and  whf  t 
d  by  the  bargain  i^d  sal|^  ex^uted  aftf  r 
the  bankrupt  tq  the  4^{endan|. 

th«  lessor  of  Uie  plaintiff.  The  effect  pf 
to  give  to  th»  bankrupt  ^  estate  tail, 
at  the  land  had  bctep  ireel^old ;  bMt  as  it 
I,  apd  no  custopii  la  found  to  ^xist  within 
r  entailing,  it  is  only  an  estate  upon  con- 
an  estate,  however,  is  within  the  meaning 
#  21  Jac.  U  c.  19.  s.  \2.     Then  if  so,  the 

question 
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question  is,  whether  the  provision  of  1  Jac. 
s.  17*  can  be  applied  to  a  sabseqaent  act  4 
ment.  That  point  has  never  been  decided.  J 
V.  Eleeke  (a),  the  bankrupt  died  after  the  ba 
sale,  and  before  the  admittance,  and  all  that  \ 
decided  was,  that  upon  admittance  the  bargi 
the  estate  in  htm  by  reladon,  firom  the  tin 
bargain  and  sale.  So  in  Beck  dem.  Hawtim  y. 
it  is  quite  clear,  although  not  so  expressly  st 
the  bargain  and  sale  must  have  been  execut 
ously  to  the  death  of  the  bankrupt  There  i 
fore^  no'  case  in  which  it  has  yet  been  held, 
2]  Jac.  1.  c.  19.  8.  12.  can  be  coupled  with 
c.  15.  5. 17*;  and  upon  principle  it  ought  n 
would  be  a  stnmg  construction,  and  its  com 
would  go  to  deprive  the  issue  in  tail  of  their  ri( 
they  had  beo6me  vested  by  the  death  of  the  i 
tail;  and  besides,  copyholds  are  not  mentionec 
1  Jac.  \.  c.  15.  s.  17.  Here,  too,  the  bank 
without  being  admitted.     Vernon  v.  Vernon,  (c] 


Cooper^  contra.  In  Crisp  v.  Prait  {S)  it  was  i 
copyholds  were  within  the  purview  of  all  the  s 
bankruptcy,  viz.  13  iS^tz.,  1  Jac.  1.,  and  21 
and  it  was  there  added*  that  those  statutes  ou( 
construed  liberally,  to  make  as  strong  proi 
they  may  against  the  bankrupt  If  so,  it  may 
contend^,  that  the  provision  of  1  Jac.  \.  c.\ 
may  be  construed  with  21  Jac.  1.  c.  19.  5.  12., 
there  is  no  doubt  in  this  case.     But  it  is  not  ] 


(ii)  Cro.  Cdr.  Stf  9. 
(c)  7  JEajf,  8. 
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lis*  For  the  estate  of  the  bankrupt  under 
:  u  fee  siniple  condkional  at  common  law, 
itiou  being  fd  filled,  his  estate  might  have 
i  away  during  Ms  life  without  the  assistance 
Cm  10.  f.  12.  under  the  l^  EL  c,  7.  $.  IJ.^ 
Te  can  be  no  doubt  that  1  Joe*  I,  c.  15. 
to  the  case.  As  to  the  want  of  admittance 
ipt,  it  is  unimportant.  For  the  admittance 
for  hfe  was,  for  this  purpose,  an  admit- 
in  remaindeip 


1812. 

Dcrc  desn, 
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,  J,  I  am  of  opinion,  that  the  effect  of  the 
I  the  case,  was  to  give  to  the  bankrupt  a 
^nditional,  the  condition  beings  that  the 
I  become  absolute  on  his  having  issue  and 
mother.  Both  these  events  happened,  and, 
e  fee  simple  conditional  vested  in  him,  his 
ig  been  also  admitted,  in  pursuance  of  the 
copyhold  property-  He,  tlieretbre,  under 
itances,  had  a  good  title  against  all  the  world, 
tnissioners  of  bankrupts  might  clearly  bare 
te  during  his  lifetime,  pursuant  to  the  pro- 
EHz.  c.  7-  s.  I U  Here,  however,  his  death 
>efore  the  contract  which  had  been  made 
lifetime  had  been  completed.  The  statute 
5*  f.  17*  provides,  that  the  death  of  the  bank- 
>t  prevent  the  commissioners  from  dealing 
te.  For  it  enacts,  that  if  the  bankrupt  die 
mmtssioners  shall  distribute  his  goods^  knds^ 
hey  may  still  proceed  in  execution,  in  and 
J  commisiion,  for  and  concerning  his  goods, 
lents,  hereditamenu  and  debts,  in  such  sort 
It  have  done  if  he  were  Uving.  But  it  is 
H  h  taid, 
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iiidl^  that  oapjhMs  are  not  within  this  daui 
m&  Mkj  ttuthority  on  the  tob^ect,  I  should  fa 
opituoiiy  that  the  word  buxi  there  found  w 
to  every  ipedei  of  laad  mentioned  in  the  U 
whether  copyhold  or  freehold.  It  wa%  h< 
€ided»  in  thecaae  of  Crisp  v.  Praitf  that  copi 
widun  the  stutute  I  Jec.  c.  15.  That  is  ai 
eKpienly  in  point  Taking  therefore^  the 
K^gethei^  it  seems'  to  me  perfectly  dear,  th 
of  bargain  and  sale  executed  by  the  gob 
operated  to  defeat  the  estate,  which  would 
have  vested  in  the  lessor  of  the  plaintiff 
gi^ndfc^her^s  wilL 

Batley  J.  It  is  not  necessary  to  detem 
casc^  whether  an  estate  tail  could  be  dlveatec 
death  of  the  bankn^t»  by  a  bargain  and  sal 
by  the  cemmissioners ;  tx  this  being  a  copyl 
and  there  being  Ho  custom  stated  to  exist 
manor  for  entailiAg  cc^yholdi  the  estate  tal 
banknqit  was  «  fee  dnple  .€0B<£tion8l  at 
la#.  Then,  this  being  «n  estate  in  fee  si 
didopal  «t  ccNMUon  law»  ds  noon  as  the  ban 
issue,  he  had  the  same  power  over  the  prqser 
had  been  seised  of  it  in  fee  simple  absolute.  K 
the  statflte  of  EUaabeih^  the  commissioners 
power  to  dispose  of  land  so  held  by  the  bani 
durii(g  his  Hfe  th^  might  have  done  so  by  a  con 
vqranoe.  In  such  Gases^after  thedeatb  of  the 
Ihe^  tfame  {x>wtt  was  given  to  them  by  the  statuti 
c  1^  «.  17.  The  object  of  the  statute  21  Jac. 
z.  V%  wais  diffH«nt  Previously  to  that  act,  th( 
sioners  had  no  power  to  con^l  the  bankrupt  I 
isttie  by  a  reocnrery;  and  therefore,  it  was  not 
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e  «  valiil  coiiveyance  of  entailed  property 
ie  bfitikruptp  The  legis]atur£  ibought  this 
tienf^rore  eiiactefl^  that  the  coDimi§sioneii 
of  such  property  by  deed  indeoted  and 
t  liefore  that  itatute,  the  Gommigeioiieri 
-  to  dUpose  of  an  estate  lo  fee  gimpb  ccm* 
s  said,  that  there  was  not  any  admittance  of 
but  the  admittance  of  the  tenant  for  life 
The  lord  of  the  manor  indeed  might  have 
I  to  be  admitted  to  secure  his  fine.  But 
gers  were  concerned,  he  was  a  complete 
tliat  time*  Besides,  if  that  objection  were 
it  would  put  an  end  to  the  plaintiff's  title 
the  whole,  1  am  of  opinioni  that  the  de* 
itled  to  our  judgment* 


IStl 


\.  I  am  of  opinion,  that  the  estate  passed 
n  and  sale,  notwithst&nding  the  previous 
ankrupt.  It  is  established  by  many  cases, 
ttance  of  the  tenant  for  life  is  a  sufficieot 
r  those  in  remainder,  although  not  such  a3 
d  of  the  manor  of  his  fine,  Tliat  being  ao« 
i,a*to  the  nature  of  the  estate  taken  under 
iiat  was  a  fee  iimple  conditional,  there  is  aa 
e.  But  as  no  custom  is  found  for  entailing 
the  manor,  the  estate  taken  by  the  bank- 
i  aimple  conditional,  and  therefore,  might, 
fe  of  the  bankrupt,  have  been  conveyed  by 
mers  under  the  provisions  of  the  1$  Eliz. 
the  clause,  therefore,  in  the  1  Jac,  1*  c- 15* 
&  to  apply  to  the  present  ease.  The 
VJ.  s.  12,  does  not  apply  to  it.  That  act 
red  the  camndssioners  to  bar  liie  issue,  wtiere 
H  h  2  the 
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SrivcEK 


Cmbkt 


the  bankrupt  could  have  done  so  by  suffering  i 
It  is  not  necessary  in  the  present  case  to 
what  would  be  the  effect  of  a  bargain  and  sa 
by  the  commissioners  afler  the  death  of  tl 
in  a  case  where,  during  his  life,  he  had  be 
an  estate  tail. 


Best  J.  concurred* 


Judgment  for  the 


Tuefdojff        Doe  on  the  demise  of  Elizabeth  J 
^"'^^^ .  against  Vaughan  and  Walk] 


tator  bequMtli- 
edaburgiige 
ftenemeot  tohif 
ncplMWy  •/•  JL»f 
forlifb,  and 
firom  andafter 
biB  decease,  to 
allandeTcrj 
the  child  and 
children  of  J*. 
X.  lawfiiUy  be- 
gotten,  or  to  be 
begotten, 
whether  ions  or 
daughters, 
thej,  if  more 
than  one,  to 
take,  as  tenants 
in  ooounon,  in 
equal  shares  and 
proportions; 
and  for  want  of 
such  issue,  to 
his  own  right 
heirs  for  ever : 
Held,  that  un- 
der this  derise, 
J.  L*  took  only 
an  estate  for 
life,  and  that 
after  his  death, 
his  children 
tookonly  es- 
tates for  lift  as 
tenants  in  com- 


J^JECTMENT  for  a  messuage  and  prei 
the  Golden  Lion  Inn,  situate  at  Neux. 
Linef  in  the  county  of  Stafford.  At  the 
Park  J.  at  the  last  Lent  assizes  for  the  county 
a  verdict  was  found  for  the  lessor  of  the  pli 
ject  to  the  opinion  of  the  Court  on  the  foil 
Thomas  Ltversage  being  seised  in  foe  of  the 
question,  on  the  6th  December^  1788,  made 
li^hich  he  devised  a  burgage  tenement  in 
under-Line^  to  his  brother  Joseph  Ltversage 
then  he  devised  as  follows :  "  I  give  and  de 
messuage,  tenement  or  dwelling-house,  sta 
being  in  Newcastle^under-Line  aforesaid,  r 
holding  of  John  Harrison^  with  the  brew 
unto  my  brother,  Joseph  Liversage^  and  his 
and  during  the  term  of  his  natural  life,  desii 
be  kind  to  his  and  ray  sister,  Mary  Salmon 
and  after  his  decease^  I  devise  the  said  mesi 
gage  tenement,  or  dwelling-house^  with  tl 
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re  given  and  devised  by  me,  to  my  said 
for  life,  unto  my  nephew  John  Liversage 

for  and  during  the  term  of  his  natural 
"nd  after  hit  decease^  unto  allj  and  every 
Jdren  of  the  said  John  Liversage,  lawfidly 
be  begQtien,  whether  sons  or  dayghtcrs, 
an  one,  to  take  as  tenants  in  common,  in 
I  proportions^  and  for  want  of  such  issue^ 
heirs  for  ever.  And  I  devise  unto  my 
Tohn  Liversage^  his  heirs  and  assigns  for 
jweiling'hoiise  with  the  appurtenances, 
nure  of  Thomas  Stretch.  Abo,  I  devise 
r,  Roiicrt  Liversage  J  and  his  assigns^  for  and 
L  of  his  natural  life^  all  that  my  messuage^ 
>Bt  or  dwelling-house^  in  Newcastie-under-^ 
my  holdings   with   the  brewhouse,  &c. 

immediatety  after  his  decea^e^  I  deviae 
age,  burgage  tenement  or  dwelling-house^ 
ts  and  appurtenances  to  the  same  be- 
Jl  and  every  the  child  or  children  of  the 
Iversage,  lawfully  begotten,  whether  sons 
hey,  if  more  ,than  one,  to  take  ad  tenants 
1  equal  shares  and  proportions,  and  for 
isue,  to  my  own  right  heirs  for  ever.  And 
lat  one  day-work,  or  reputed  day-work 
ad}  lying  and  being  near  Newcastle  afore« 
tain  common  or  town  field,  called  the 
y  said  nephew,  Robert  Liversage^  his  heirs 
>r  ever,"  There  were  several  other  de- 
nal  and  real  property  in  the  wUl,  The 
7th  June,  lYST^  seised  of  the  premises  in 
out  altering  or  revoking  his  will.  Joseph 
I  in  the  life-time  of  the  testator,  on  the 
H  h  8  29th 


1822. 
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Sl9lh  Jime^  1791.    At  ibe  time  of  the  teitator 

Bsbtrt  Uvefiage  wm  his  heir  at  law,  bdng  the 

df  Jfasfjp^  the  teelator's  brother.     Oh  the  : 

17^  IMeri  Litiinagt  made  his  will|  duly  exi 

aticited^  and  devi^  dl  his  reiH  estate  in  pot 

yersibii  ihr  renmnden  to  ElizobHh  Liversage^ 

of  the  pkhitiff,  ftir  lifei  with  remainders  ore 

IdvarsitgeAltdi  6A  Febhany^  1 799^  without  aitc 

iroklffg  his  wilh    Jdkn  Livene^e  etifeeM  ihto 

of  the  jsrwUses  dinriscdl  to  him  b^  the  will  < 

JUotntig^  and  died  in  1880^  learifag  two 

jlfiw  aad  BUzabUh^  Km  sttlrtiving.    Ann^ 

daoghteri  niarridi  the  defimdadt;  A^A  Vin^ 

is  stitt  liTiogi   Btbakehi  fhi  joangest  daughtei 

boi  died  a  Biiior  on  tb6  Mfth  My^  1810^  k 

bolband  afad  eiie  ehild  lier  surriVing ;  this  ehi 

riitat  fl  forlsight  aftbn    Updo  her  deatli,  the  ( 

VtmgHen^  ted  his  wife^  took  petsesiioa  of  thi 

ihA  preoiises  devised  to  Mkn  lAvene^ei  and  i 

by  dtod  of  ftbfiinent^  bearing  date  ISth  Decern 

and  fine  with  prodamaticms  of  Hilary  telrib,  1 

vqred  the  pitoiises  to  one  Riekard  Richardson 

wath  OSes  as  ifonpA  Vcnigkan  shbuld  bj  deed  c 

fxhbt :  and  \tk  default  thereof  to  Joseph  Vm 

lilei  afterwhrds  to  the  Use  of  Alexander  Oiivi 

beirii  dttring  the  life  of  Vat^^um^  in  trust  for 

aild  his  assigtid:  remainder  to  the  use  of 

and  his  h«rs  and  tosig&s  for  eyer*    And  ailen 

de^s  of  ledse  and  release^  dated  1 8th  and  1 4Ui  j 

1815,  the  release  made  between  J6seph  Vau^ 

bin  wife  of  the  one  part^  and  John  WMer  df  t 

fxxi^  Jos^h  Vaughasif  iindar  the  powwr  coot 

the  deed  of  feoffment,  as  a  securitj  by  way  of  n 
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I  premises  to  John  Walker  iq  fee,  subject  to 
n  paymetit)  &c,,  and  a  recovery  was  sufiered 
m  in  Michaeliiias  ternii  1S15«  to  the  use  of 

for  the  hotter  securing  the  money  advanced. 
mt,  IVctlker^  w;is  in  tlje  receipt  of  the 
t^fita  of  the  preinises  under  tlie  above  con« 

Hilary  term,  181 5,  Vaugkan  and  his  wife 
,  £ur  conusance  de  droit  come  ceo,  of  the 
\  last  proclamation  on  which  took  place 
rj  term,  1315,  The  declaration  In  eject- 
livered  on  tlie  \dih  Jmnmr^^  JS2],  and 
f  of  the  demise  laid  in  the  declaration,  and 
le  limited  by  law,  the  les&or  of  the  plaintiff 

entry  on  the  premises  to  avoid  the  fine. 


ST  the  lessors  of  the  plaintiff.     Under  this 

Idversagc  took  only  an  estate  for  life,  and 

li,  bis  children  took  as  tenants  in  common 

re  is  here  no  general  intent  to  be  found, 

pavticuhir  intent  in  diis  clauie  of  the  will 

uled.     The  device  in  tliis  case  is  to  John 

life,  and  from  and  after  his  decease,  to  all 

L»  child  ami   children  uf  John  Liversage^ 

Lten  or  to  be  begotten,  wheUier  aons  or 

Jow  it  is  clear^  that  by  this  only  the  lm« 

of  J.  Livef^mgc    were  meant,   and  not 

race  to  descend  from  hinu     In  fViltTs 

was  devised  in  remainder  to  M,  W*  and 

iJler  their  decease  to  their  children;  and 

lat  the  children  took  only  an  estate  for  life 

And  Goodwifti  v.  Goodwill  {b)  is  to  the 


6.^. 
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{b)  I  V€$*mu2m* 


same 
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18S9.  same  eflfect  The  words  '*  child  or  children''  a 
fore  here  words  of  purchase  and  not  of  limita 
they  are  further  qualified  by  the  words  whic 
Vadooaii^  <<  they,  if  more  than  one^  to  take  as  tenants  in 
in  equal  shares  and  proportions;"  which  wo 
much  relied  on  in  Doe  ▼.  Jesson.  {a)  And  the 
case  has  since  been  overruled  in  the  House  of 
was  on.  another  ground)  viz.  that  there  the  fii 
being  in  terms  of  an  estate  tail,  could  not  be  < 
by  these  subsequent  words  to  an  estate  for  1 
bere^  the  prior  words  are  such  as  of  themselv 
only  give  an  estate  for  life,  and  the  constn 
therefore  fortified  by  the  subsequent  clause 
oome  the  words  on  which  the  other  side  rely,  ^ 
want  of  sudi  issue.''  But,  *<  such  issue"  must 
of  reference  to  what  has  preceded,  viz.  diild  or 
The  clause  is  therefore  tantamount  to,  ^'  and  fa 
such  child  or  children,"  which  are  manifestly  not 
to  create  an  estate  tail  by  implication.  Hm 
Coventry  iP)  and  Foster  \n  Earl  of  Romney  (c) 
thorities  <m  this  point.  Then,  if  only  an  estal 
was  devised  by  the  will,  it  is  quite  dear  that  i 
been  a  forfeiture  of  the  estate  by  the  fine  w 
been  levied,  Com.  Dig.  tit.  Fotfeiture  A. 


Puller  J  contra.  It  may  be  admitted,  that  if 
for  life  only  passed  by  the  will  to  the  children 
Uversagef  there  was  a  forfeiture ;  but  here^  the 
turns  on  the  intention  of  the  testator,  to  be  i 
from  the  whole  will.  This  was  a  devise  of  a 
tenement,  and  it  can  hardly  be  supposed  that  the 
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ne  will  had  devised  another  burgage  tene* 
ime  way,  to  Robert  Liversage^  the  heir  at 
e  intended,  if  John  Liversage  should  die, 
;  family,  then,  that  on  the  death  of  each 
ortlonate  part  of  this  tenement  should  go 
rir  at  laWj  who  was  already  provided  fon 
le  was  to  persons  not  in  esse  at  the  time  of 
under  such  eireumstance%  the  word  chil- 
many  cases^  been  held  to  be  co^extensive 
I  to  include  remote  descendants.  Cook  v. 
WilifB  case  are  autharities  for  this.  In 
tg{b)  several  cases  are  cited,  to  shew,  that 
rhildren"  and  "  issue"  have  been  aome<« 
d  to  create  an  estate  taih  In  MoorCf  397-^ 
lo  his  son  for  Hfe,  and  after  his  decease  to 
ren  of  his  body,  was  held  to  be  an  estate 

certificate  of  Askkurst  and  Bidkr  J*,  in 
irrison  {c)^  and  the  cases  of  Seale  v<  Bar- 

Webber  (e)  are  authorities  to  shew,  that  the 
'en,*'  in  a  will,  may  include  grandchildren, 
*  remote  descendants.  Here,  too,  there  are 
or  want  of  such  issue/'  In  Doe  v,  Beasm^ 
r»  Holmes (/)9  Ri/der  C.  X  laid  it  down» 
,  the  word  "  Issue"  operates  as  effectually 
itate  tail,  as  the  words  **  heirs  of  the  body" 
;  and  the  observations  of  Lawreiwe  J.,  in 
:on  {g)  and  Piersmi  v-  Vklcers  (A),  are  to  the 
No  case  can  be  found,  where,  when  the 


nm,  54J. 

(&)  1  r«rfr,  t25. 

a.  737* 

(d)  f  Biiu  4-  Pul.  ABS. 

3r  jf,  7IX 

(/)  3  Wilson,  245, 

usu 

(*)  $Emi,5A%* 

word 
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I9i2*       word  diiidren^  in  a  devise^  under  such  circumj 

followed  bj  the  word  issue,  it  has  not  beeu  1 

cient  to  pass  an  estate  tail.     As  to.lbe  won 

Vahumm^     and  daughters,"   they  can  mak^no  differei 

only  mean,  that  an  estate  in  taffgeneraU  and  i 

special,  should  pass  to  the  derisees*     Taking, 

the  whole  of  this  devise  together,  the  subseqw 

*^  for  tfeant  of  such  issuer"  shew,  either  that  t 

<^  child  or.  children"    are  to  be  taken  as  words 

ation^  and  then  John'Liversage  would  take 

tail,  or  that  they  give  to  him  an  estate  for  lifef 

mainder  in  tail  to  his  children.    It  is  true^  thai 

ing  to  this  construction,  the  words   ^^  to  take  b 

in  tsommoD#  in  equal  shares  and  proportions," 

riyeetad.     But  in  Pienon  v.  Ficksrsy  the  woi 

tenants  in  oommoa"  were  rejected,  as  being  inc 

with  tha  general  intent  of  the  wiU ;  and  so  i 

AffKn  {a\  the  words,    <<  and  amongst"  were 

for  the  same  reason  \  and  Doe  v.  Smith  (&)  m 

Cb^Kf  (c),  and  Doe  v«  Jegaon^  in  the  House  o 

are  to  tlie  same  effect.     Here^  therefore,  in  < 

canry  the  gedbral  intent  into  effect,  the  will  i 

read  thus :  *^  To  John  Liversage  for  life ;   and  fi 

after  his  deceasei  to  all  and  every  the  child  and  < 

of  Join  Ldterpigey  whether  sons  or  daughters, 

want  of  suck  issue,  then  over."      If  so,  it  fit 

nearly  within    the  Words  of  Hodges  \.  Middk 

which  is  hardly  distinguishable  from  this  case. 

there  was  a  devise  to  B.  for  life,  and  at  her  d( 

her  children;  nnd  in  case  of  failure  of  childrei 

over ;  and  the  Court  held,  that  either  B.  bad  ai 


(a)  4  r.  A.  88. 
(•)  1  Etui,  229. 


(ft)  IT.R'SS 
{d)  J)aug.  431 
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tatc  for  Hie,  with  reaiBindi^r  in  lail  to  her 

ther,  iherefore,  in  tins  case,  Jakn  Limrsage 

ite  tail  or  an  estate  far  life,  remainder  in      Y^XtT^t 

ilclrcn-      In  either  event,  there  lias  been  no     Viftf^At** 

d  ilie  ddbidaiit  is  entitled  to  the  jiidgmeiu 


\  J»  I  am  of  opinion,  that  a  life  estate 
uiuler  the  will  to  the  daughters  of  the  t^«  ' 

w,  J^m Livetsage*   It  is  very  probable  that  [ 

like  niixny  other  persons  unacquainted  with  j 

have  thought  that  a  reiil  estate  in  fee  simple  i 

by  llie  fianie  words  as  would  be  sufficiem  to 
ilule  interest  in  a  cme  of  personal  property  5 
he  labourcfl  under  a  mistake.  In  this  will 
f  words  to  be  founds  either  connected  with 
intended  to  take^  or  with  the  thing  devised, 
^w  the  cjuantum  of  interegt  intended  to  be  I 

he  cast?  of  Hodges  \\  Middkion^  the  testator,  | 

»equeath€il  "  all  his  real  estate  in  the  parish 
'  which  shewed  the  quantum  of  interest  in-  | 

m  under  the  will ;  but  in  this  will  there  are  | 

Js|  nor  are  there  any  words  applied  to  the  \ 

ol^ects  ot  his  bounty,  to  shew  that  they 
*  an  estate  of  inheritance,  as  would  be  the 
ords  "  heirs  of  the  body"  or  "  issue*'  had 
The  expressions  in  the  will  are  **  all  and 
iltl  and  children  of  the  said  John  Lk^ersage^ 
Dtten  or  to  be  begotten,  whether  sons  or 
bty,  if  more  than  one,  to  take  as  tenants  in 

equal  shares  and  proportions."  1  cannot 
dcr  these  wordsj  the  testator  meant  to  in- 
[jiildren,  or  more  remote  descendants.  Then 

there 
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Doi  dem, 
LtTtfttAax 

agabui 
VAOGHAir* 


there  follow  the  words,  "and  for  want  of  such 
my  own  right  heirs ;"  but  these  words  will  not 
the  estate  previously  given ;  for  it  appears,  from 
thority  of  Hay  y*  Lord  Caoentryj  and  the  oth 
cited,  that  the  words  "  such  issue,"  must  refei 
previous  words,  "  child  or  children."  If,  ind 
word  "  such"  had  been  omitted,  it  might  ha 
contended,  that,  by  implication,  an  estate  tail 
under  the  will.  I  am,  therefore,  of  opinion,  tha 
case^  the  plaintiff  is  entitled  to  judgment. 


HoLROYD  J.  {a)     I  am  of  opinion  that  by  tl 

J.  Lhersage  took  an  estate  for  life^  and  that  his  i 

took  only  estates  for  life,  as  tenants  in  common. 

very  distinguishable  from  those  cases,  where  th( 

of  the  original  limitation  were  sufficient  of  themf 

carry  an  estate  tail,  and  where  the  only  questi 

whether  they  could  be  controuled  by  the  subsequei 

of  the  will.     There  it  has  been  held,  that  the  gee 

tention  could  not  be  carried  into  effect,  without  g 

those  words  their  ordinary  signification ;  and  i 

reason,  the  Court  have  rejected  the  other  words 

were 'inconsistent  with  it.     But  here,  there  are  i 

words  to  be  found,  unless  the  words  "  child  and  ch 

are  to  be  considered  as  nomen  coUectivum.     It 

admitted,  that  a  devise  to  a  man  and  his  childrc 

in  some  cases,  give  an  estate  tail,  if  it  can  be  a 

that  such  was  the  intention  of  the  testator.    Bi 

dear,  in  this  will,  that  the  testator  did  not  use  the 

<<  child  or  children"  in  that  sense,  for  he  speaks  o 

as  sons  and  daughters,  which  shews  that  he  onl 

templated  the  immediate  descendants  of  J.  Livi 


(a)  ^«^y  J.  bad  Uft  the  court. 
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&  them  an  estate  as  tenants  in  common.  Nor 
rds  "  for  want  of  such  issue,"  carry  the 
ber ;  for  ihey  only  refer  to  the  words  *'  child 
"  I  think,  therefore,  that  neither  expressly 
Ucation^  did  an  estate  tail  pass  by  this  willp 


1822, 

Dot  dem. 
LivKJL&jiai 

VAuaSAJl, 


I  am  clearly  of  opinion,  that  under  this 
i^sage  and  his  children  took  only  estates  for 
true^  that  In  some  cases,  the  word  children 
en  as  equivalent  to  the  word  issue;  and  it 
ived  in  Seale  v.  Barter.     But  in  that  case,  it 
e  that  Lord  Jlvanley  gives  the  key  to  the  de- 
\  of  the  present  case.     There,  the  testator 
ithed  all  his  lands  and  estates  to  his  son  John 
lildren,  lawfully  to  be  begotten;  and  Lord 
n  giving  judgment,  says,  "  Now,  we  are  of 
pon  all  the  authorities,  that  the  words  chil- 
dly to  be  begotten,  in  this  case  are  not  to  be 

as  words  of  purchase,  but  that  the  intention 
ator  was  to  give  his  estate  to  his  son,  and  the 
s  body  generally."  In  this  case,  however,  it 
at  the  words  "  child  or  children"  are  not  to 
IS  words  of  limitation,  but  as  words  of  pur* 
V  by  the  will,  they  are  to  take,  as  tenants  in 
in  equal  shares  and  proportions.  The  word 
IS  it  seems  to  me,  therefore,  was  intended  by 
»r  to  be  confined  to  the  immediate  descendants 
Liversage.  If  so,  the  case  of  Hay  v-  Lord 
s  in  point,  and  shews  that  the  words  **  such 
St  be  confined  to  the  previous  words,  "  child 
n,"  and  cannot  carry  the  case  further.  I  am 
of  opinion,  that  the  plaintiff  is  entitled  to  t^ur 


Judgment  for  the  plaintiff. 
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TSietday, 
January  i9ih, 

Whenade- 
fencUnt,  hmTing 
once  written 
his  acceptance 
with  the  inten- 
tion of  accept- 
ing a  bill,  after- 
wards changes 
his  mind,  and 
before  it  is 
communicated 
to  the  holder, 
or  the  bill  de- 
livered back  to 
him»  obliterates 
his  acceptance  : 
Held,  that  be 
it  not  bound  at 
acceptor. 


Cox  »Dd  Others  agoimt  TkoYi 

ASSUMPSIT  upon  a  bill  of  exchange 

dated  20th  Jl%9  ^8^0,  drawn  by  Stephen  { 
Mocfi^  upon  th^  jdefendaiit  and  W.  T.  ^jqdorU^ 
ceased,  by  tb^  names  and  firm  of  Miessrs.  W.  1 
and  Co.  Londmh  payable  i61  days  after  aigbt  jt 
Murphy^  and  indorsed  by  him  to  the  pI^iQ 
allegjcd  to  have  been  accppted  by  the  defe^da^ 
Tiemey  Boberts^  payable  at  Mesprs.  Bobarts^  i 
Co.  The  first  count  ^t^ted  these  &ct^,  and  0 
inent  for  payment  when  due,  and  refusal  t 
Messrs.  BobfirtSf  Curtis^  and  Co.  Th^  seco 
was  on  a  general  acceptance;  and  the  third  wi 
stating  that  the  bill  was  delivered  to  the  defen 
W'  T.  BobartSf  to  deternunei  within  a  reasoni 
whether  or  not  they  would  accept  the  same ; 
they  promised  to  take  due  carie  of  the  same,  a^ 
the  same  without  defacing  or  spoiling  it,  wl 
did  not  do,  but  returned  the  |ame  bill  in  a  de(i 
injured  state.  Thie  declaration  also  contfl 
usual  money  counts.  Plea,  general  issue.  1 
was  tried  at  the  sittings  after  Trinity  term  182 
Abbott  C.  J.  when  a  verdict  was  found  for  the 
subject  to  the  following  case.  It  was  admitted 
trials  that  the  bill  of  exchange  mentioned  in  th 
ation  was  drawn  by  Messrs.  T.  and  J.  Jtoch  on 
fendant  and  W.  T,  EobartSf  siqce  deceased,  as  i 
the  declaration,  and  that  the  same  was  duly  inc 
the  plaintifis  by  the  payee.    The  plaintiffs  k 
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bilt  from  Cork  on  the  2 ith  May^  1820; 
une  day  their  clerk,  by  their  directions, 
"ptance  at  the  defendant'^i  counting-house 
i^Ftrcet,  London,  In  the  usual  way.  He 
for  it  until  Saturday  the  27th  iW/^,  upon 
lenf  the  defendant's  clerks  delivei^d  back 
t^change  to  him  without  any  obeerratione 
at  the  time.  The  words  **  24  i\%,  1820, 
jimris,  Curtis  and  Co.,  /f  •  T,  Bobarfs  and 
itten  upon  the  bilt  by  the  defendant^  or 
thoriaed  by  him,  whilst  the  §ame  was  in 
and  the  jury  found  by  their  verdict  that 
It  and  the  said  W.  T.  RobaHn  did  accept 
exchange;  but  at  the  time  the  clerk  re- 
bill  of  exchange  to  the  clerk  of  the  plain-* 
rds  '*  24th  May^  1820,  at  Messrs.  RobarfSt 
o*,  W.  T.  Mobarts  and  Co."  were  inketl 
wer,  so  as  with  great  dilliculty  to  be  de- 
rbe  defendant  did  not  oiFer  any  evidence 
ir  the  obliteration  of  the  acceptance.  The 
s  not  obhterated,  or   any  part  of  it  ren- 
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the  plaiotifil  Iti  this  case  the  acceptance) 
lade,  could  not  be  revoked  by  the  defendant. 
[  down  in  Marim^  p,  83.  although  that  is 
dictuui.  But  in  Moliot/,  book  2.  c.  1 0.  s.  2S. 
it  when  a  party  has  once  subscribedj  he  can- 
ds  blot  out  his  name  And  the  Hamimrgh 
ys  it  down  in  general  terms,  that  an  accep- 
lade  cannot  be  revokedp  Trimmer  v.  Odfh/f 
linck  V.  Dcrrim  (a),  is  an  authority  in  point, 

0  5  Em^  900.    CAj%  m  Mm,  im,  &  C 

There 


,,   ,  (i^^^  IN  HftARY  TERM 

^There  Ijp>jri  Ke^wn  was  of  opipion,  that  i 
^dcfac^  t{)e  -bill^  that  makc^  him  liable  as  ac< 
ja  TionUpn  v*  DfVA:  (a)  this  point  was  expi 
1^  Lo^d  i^//^n6Qro^  It  seems  also  to  hav 
j^jd^jl^  as^^Jl^law  mBentinck  y.  Dcnrieih 

-^rij^,  ft  .tlje^  pjre^nt,  day  by   Parfies^y 

j^d^to,J}e  b^upd  by  the, plaintiff's  accept 
cpQtl^ltftf  ^thoijij^h  not  commuiu<||ated  to  h 
ik^jwy  b«ye.  Comd  that  thererwas  once^an 
Jby^th^e  defendAPts^  and  that  being  so,  they  h 
aftenyards  to  revoke  it. 

,Z^fnm^  ^nUa  was  stopped  by  the  Cour|. 

A^HQTT  G.  J^  I  am  of  opinioni  that,  jn  tl 
4ei^ndaAt  is  oiUUed  to  judgiiient.  It  is  W 
. jmrj  have  fouod  that  he  >did  accept  the  bil 

^  (c)  Xb«  p«ii^  xcfinrd  IQ  is  In  the  Cai(r<  (k  Z>rvi^  CiM 
Jl/.  Pardessus,  Paris,  1814,  part  2.  tit.  4.  chap.  4.s«:t.  4.  s.  1 
writer/  tpeakfngof  ^e  effect  of  sti ai^cptanee,  tayti  "  £1 

i|jfiiteinent  de  oeli4  su;  1^  presentation  duqud  la  lettre  auro 
parce  que  Tacceptation  n*oblige  pas  simplement  Vticcep 
''^poiteitr ;  <ift>etlrfertae<g>lcBKtfl^n ooHtrift eatato ItftiMar ( 
,<iD  ||«^iN|lMk^p^wni|i  tN.mie  l^BjiBi^  i^it«  ,f«jiv  '*. -^ 
Ja  bonne  foi  doit  etre  avant  tout  consider^,  et  que  la  seule 
fraude  nc  cloit  pas  empecher  des  operations  llgitinieB»  ie  t 
>»iiirtrtii  igiiiMidteit  aiiiiH%ii'imiiiiiU:ihgYqfB^  jgi  iw 

date  et  I'existencc  de  ce  changement  par  un  protet,  ou  par  i 
''sembUble,  quiW  pemfettf^  pas  de  drotflfve  JiBllib  M^lc 
rerdtue  de  Tacceptatioa  non  rajee,'* 


CoK  ^   I 
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finding  with  die  other  bets  of  the  am,  k       18M. 

1  to  me  that  it  meus  more  tiimi  that,  at 

e  defendant,  or  wme  one  in  his  behalf  &ii       m««^  \ 

Tiior* 

stance  on  it,  and  at  that  time  was  miiided 
rhe  qoadim  will  then  he,  whether,  httviag 
at  the  time,  and  haTing  written  hia  aooBpt* 
t  Hberty,.  on  an  alteration  of  eiicuflutanony 
wwrd%  before  he  delivered  oot  dw  hffl  to 
[Jpon  that  qnestioB,  there  appfstan,  in  the 
•ome  ^ference  <^  opinion.  In  Bentimh 
Lawrence  J.  says,  ^  When  the  general 
arisen  it  will  be  worth  considering  bow 
not  oommnnicated  to  the  holder,,  can  be 
an  acceptance,  while  it  is  yet  in  the  hands 
*,  and  where  he  obliterates  it  before  any 
B  made  to  the  holder.**  That  exfHfefsion 
'  the  decision,  in  the  cases  of  TWa/dn  v. 
9MMr  t.  OdA/.  And  at  a  ktor  period,  in 
ieei{a),  Lord  IMtfAormtgh  says,  ^  I  re- 
}£t,  in  his  treatise  on  bills  of  exchange^ 
n  aeeeptor  who  has  pat  his  signature  to  a 
lot  parted  with  it,  says,  that  before  he  does 
^  il  pent  changer  de  volmit^,  et  rqrer  son 
a  fortiori,  then,  a  third  person  who  eaneda 
{  by  mktake,  shall  not  be  hdd  therebj  to 
bill,  bttfc  shall  be  at  liberty  to  correct  that 
irtfaeranee  of  the  rights  of  the  partica  to 
be  manner  in  which  Lord  EOenbmtmgk 
■die  of  Poihier,  seema  to  iadmite,  tha«»  at 
dKd  not  TBtaiB  the  epintoR  which  ha  had 
th»  case  of  Tl^jmion  t.  Didk.     hi  a 
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case  like  the  pretcnt,  wUcb  depeodi  on  t 
chaoti  the  opmions  of  learned  lawyers  and 
of  foreigD  and  oonunercial  nationsi  though . 
atficdj  speaking  be  quoted  as  aothorities  I 
entitled  to  very  great  weight  and  attentior 
findy  therefore^  that  it  is  bud  down  in  Paih 
that  a  paity  who  has  given  an  acoqitaDee 
before  the  bill  goes  out  of  his  handsi  it  a£Ea 
argument  in  support  of  the  view  which  I 
qncstioo.  I  think  the  rule  there  laid  down 
than  the  one  contended  for  by  the  plaintif 
perceive  how  the  holder  of  a  bill,  or  anj 
party,  is  prejudiced  by  it ;  for  it  is  to  hii 
thii^  whether  when  the  drawees  give  it 
deliver  it  to  him  nnaooeptedy  or  whether  1 
the  drawees  have  withdrawn  their  aocepta 
at  one  tine  intended  to  accept  it,  but  hi 
quenlly  changed  their  mind.  Thinking,  i 
no  prgudice  can  arise  to  die  holder,  o 
parties  to  the  bill,  and  that  they  are  placed 
the  same  situation  as  if  no  acceptance  wi 
to  me^  that  it  was  competent  for  the 
!  thdr  acceptance  before  they  tlelivered 
and  therefore  that  the  defendant  is  entitled  i 


BiTunr  J.  I  am  of  the  same  opinion, 
the  drawer  requfares  the  drawee  to  come  ni 
gagement  to  pay  it  when  due.  The  quest! 
the  dflavne  comes  mider  an  engagement,  wk 
act  !of  writiDg  something  on  the  bill,  or  bj 
awnmmiifuring  what  has  been  written  to  the 
I  have  no  difficuhy  in  saying,  from  princii 
non  senses  that  it  is  not  the  mere  act  of  wx 
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making  a  cominuaiaiUoii  of  whut  js  m 
bindi  the  Mcceptor;  far  the  making  the 
1  i»t  a  pledge  by  him  to  the  {larty^  and 
ildcr  to  act  upon  iL  But  while  it  remoiiti 
i  haadf ,  it  iocniB  to  me»  the  Jicc(?pt«jice  b 
ng  on  th«  petMia  who  signed  it,  and  he  ii 
ij^  bchre  he  ports  wldi  it«  «^  1  have  uol 
t0  an  engagement  to  accept*'* 


IS22. 
Cm 


W  I  BUi>  thiak|  that  m  tlHsca&e  the  party 
to  called  hiii  acceptance  prior  to  the  tima 
vm  delivefed  back.  Iii  the  old  books  tbero 
h  import  Uiat  an  acceptance  once  made 
ked.  In  eoioe  of  them  it  is  said,  any  thing 
3  to  an  as^nt  to  pay  the  biili  whether  in 
erwt^>  k  in  poitit  of  law  an  acceptance; 
it  hm  been  on  that  principle,  thai  the  case 
Okk  was  determined ;  but  the  two  tubie- 
rem  to  »bew  that  Lord  EUmboroi^h  had 
if  tbrnier  opiriioo.  In  Femande^  v.  Ghffm 
of  the  cbecpc  was  with  the  view  and  under 
\  would  actually  be  paid,  and  in  that  caae  it 
contendedf  ather  that  the  crosiing  or  can* 
I  amounted  to  actual  payment,  io  that  an 
17  hMl  and  received  would  lie  for  the  amount 
ikem,  or  that  if  not,  yet  it  was  to  be  consi- 
iure  of  au  acceptance.  Now  that  case  fteetni 
»trongfy  to  die  preaetit;  for  lliere,  accord* 
g%  if  a  obeque  wa«  intended  to  bo  paid,  it 
btttifnotf  oolhing  wa&  done,  but  it  wa6  yg* 
partiei  fiom  whoai  it  wa&  received*  And 
pt  if  I  that  cai^  wui  canceUed«  tl  woi  6omm^ 
m^  of  payment,  and  not  really  by  n]iftak(.v 
lis  J  .mm  i/Jm 
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In  consequence^  however^  of  the  large  pa 
in  the  course  t>f  the  day,  on  account  of 
the  bioikers  changed  their  intention ;  y 
cheque  was  delivered  back,  and  the  origins 
was  considered  bound  to  pay  it  The  o| 
thier^  stated  in  Raper  v.  Birkbeck,  is  precise 
ject,  and  is  for  better  authority  than  the  p 
£rom  Marius.  Where  a  man  accepts  a  bill, 
it  out  accepted,  he  must  remain  irrevocably 
In  contracts  made  between  parties  at  a  < 
man  writes  his  acceptance,  and  sends  it  out 
he  cannot  revoke  it  afterwards.  I  am  s 
ever,  that  this  is  not  a  binding  acceptance 
having  been  cancelled  anterior  to  the  time 
was  delivered  bacL 


Best  J.  This  is  a  question  on  the  In 
Imd  it  is  desirable,  that  that  law  should  be 
this  as  in  every  other  commercial  country, 
sitting  here,  to  act  according  to  the  judg 
courts  in  our  own  country,  but  in  the  abs 
authorities,  we  may  with  great  advantage 
consideration  the  opinions  of  learned  wri 
point.  There  seems  to  be  no  authority  in 
law,  excq)t  the  case  of  Thornton  v.  Dick. 
my  Lord  C.  J,,  that  Lord  EUefiborough  s€ 
changed  the  opinion  which  he  is  report 
delivered  in  that  case.  The  passage  in  A 
bably  applicable  to  the  case  where  the  bill  1 
livered  out,  for  it  does  not  speak  of  cane 
revocation.  But  the  authority  of  FotUer 
in  point.  That  is  as  high  as  can  be  had, 
decision  of  a  court  of  justice  in  this  countr) 
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mown  that  he  is  a  writer  of  acknowledged 
£  writings  have  been  constantly  referred  to 
t%  and  he  is  spoken  of  with  great  praise 
m  Jones  in  his  Imw  of^  Bailments^  and  his 
considered  by  that  author  equal  in  point  of 
hod)  apposite  examples^  and  a  clear  manly 
orks  of  Littleton  on  the  laws  of  this  country* 
therefore,  have  a  better  guide  than  PotMer 
U  As  to  the  opinion  otPardessust  I  should 
dm  as  rather  speddng  of  bills  delivered 
t,  and  not  erased.  That  seems  to  me  per- 
"om  the  next  passage,  where  he  says,  that 
I  does  accept  a  bill,  still  if  he  cancels  that 
efore  he  delivers  it  out,  that  is  sufficient* 
ing  this  as  a  question  merely  of  common 
udging  by  analogy,  is  it  not  clear  that 
not  bound  in  such  a  case  as  this?  It 
,  that  the  defendants  here  ought  to  have 
bis  was  done  by  mistake.  How  is  it  pos« 
lat  ?  The  thing  looks  like  a  mistake.  He 
ritten  an  acceptance,  and  afterwards  find 

written  it,  that  it  is  on  the  wrong  paper ; 
nrng  to  accept  that  bill^  he  does  that  which 
it  was  his  intention  not  to  enter  into  such 

Nobody  can  be  injured  by  it.  When  die 
k  it  is  in  as  good  a  state  as  it  came.  The 
placed  in  the  same  situation.  It  appears 
efore,   not  only  on  authority,   but  on   the 

common  sense,  that  the  defendant  was  not 
is  as  an  acceptance,  and  that  our  judgment 
n  his  favou  ' 

'Judgment  for  the  defendnnt* 


J  822. 
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Jamiaty  31st 

]^i?^  ^C,*<2MJSf3r;  in  £Mfer  tenJn  18«(X  dbti 
to  gctpoun.  aiti,  odti^ff  on  John  Gmrmtl,  mi  MIoi 

iion  of  ptpen 

belonging  to     Oottrti  to  Aqw  wom  wby  he  sbottld  not  na 

jf.  ^.,  inthe  .        ,.  ^»     .   «  i  .       i. 

hmndsof  ^.jff.'s  trutOT^  vtid  proonfe  Hugh  Bm^  bis  flieDtj 
w^^!da u!ra['  »  j^giHiemtnf  of  v«ftf«ii^,  Aitd  fi«d  ieou 
riJS^t  rf  ^«i^fi»ctioa  of  tb#  nmster  for  Ane/f  #  pevl 
ISpuiL'*!^^.  ftwart.  It  appeared  that  Uinil/  had  boeii 
SSH^dtittt'^'  pariqartbip  at  Liimpoot%  and  baiiig  indd>ted 
mtoanunqtiaU.  wbo  hod  foriherly  been  bia  attorney,  for 

ncd  refareno0y 

not  revocable,     buuneis  done  by  hiro>  and  there  being  a  d 

&c* :  Held» 

that^.\B.  the  amount,  a  reference  between  them  wa 
subMquenUj  At  that  time,  Hughfs  having  p^r9  belong! 
^^^^"  in  his  hands,  of  whicih  QanM,  who  was  il 
^V^'^-  ^^"^y*  wanted  to  gat  possession,  the  latfe 
the*"S^"Sf  tbe  "*  writing,  that  £fnett  shoidd  enter  into  an 
debt  under  the    reifrenoe,  as  to  the  matter  in  dispute  betwe 

oommiMion  wai 

not  an  eiectioa    Hughest  which  reference  was  n6t  to  be  r 

by  the  former 

Attomejr  under  JEmeitj  provided  Hughes  would  give  i^ 
1.^4. so M to*  This  was  accordingly  done.  On  shewing 
SfS^ct,  affidavits  were  ultimately  referred  t<>  tfce  r 
Si^'*^  reported  asfoUowB;  «  I  firtd  Ihat  Mn  Gan 
^^Uun*Sr°'  ^^  ^  guarantee  given  to  Mr,  H^^^  - 
taking,  to  pro.  that  Mr«  aatneii  shall,  bdbre  the  first  Say 

cure  A.  B.*% 

signature  to  an  ntxtj  procufe  Mv*  BmtU  to  o^eciite  the  Oj 
reference,  and  roAfTbttca  as  heretofore  prepac^'  or  ejtecutia 
for  the  ^'^  the  attorney  of  Mr.  EmeH^  arid  shlall  alao^ 
I^^'to  iSl*^  said  firet  day  of  JFttrnwy  next,  find  security 
S^^SlS^  "^    fection  for  performance  by  the  said  Emett^  c 


s  2d  fc  dd  Y£AR8  ot  GEORGE  IV. 

n  pursoance  thereof  unless  the  Court  shall 
),  that  Mr.  Gamett  is  discharged  from  his 
^r  the  following  circumstances.   Mr.  Hughes^ 
consoit  of  Mr.  Gamett^  proved  a  debt  of 
%  second  commission  awarded  agaiiist  Bmeti, 
Ith  September^  18^0,  and  had  a  daim  re- 
hrther  sum  against  Emetfs.  separate  estate 
ommission,  Mr.  Hughes^  in  his  proof,  ex- 
naderfaldng  of  Mr.  Gamett.    Mr.  ttugkes 
[  a  proof  of  a  debt  of  249/.  IBs.  Sd*  against 
rtner  with  one  Montkouse,  also  exeepting 
rantee  df  Mr.  GarHettl  but  such  proof  was 
yj  Mr.  Gametty  as  solicitor  to  die  com- 
3eing  a  joint  proof.    The  undertaking  of 
giTen  after  the  date  of  the  first,  and  b^re 
the  secoltd  commission,  and  Emeti^  tinder 
ion,  has  not  yet  paid  1 5^.  in  the  pound.     No 
Aa,  has  been  paid  or  offered  to  be  paid  by 
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cootendedj  that  the  proof  under  Sus^^s 
lispoised  with  the  necessity  oC  any  refer- 
amounted  to  an  election  under  the  49  G.  3. 
I  and  that,  therefore^  Garmtt  was  not  liable 
;uarantee.  Here  too^  this  was  a  second 
undei:  which  155«  in  the  pound  was  not 
Before^  if  Hughe$  had  not  proved  under  t2ie 
Gamett  might  have  brought  an  agtuln 
\t  for  the  money  paid  fay  him  as  suretfr, 
\  adioa  be  might  have  made  bia  fiilttre 
\  and  iie  oiled  Mead  v,  Btahaaulfl) 


Ii4 


Per 
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BSOHSS. 


Per  Curiam.  It  was  thednty  olGamett  1 
the  debt  before  the  proof  of  Ht^hes  under 
ruptcy,  or  at  all  events,  to  have  given  Ifi 
not  to  prove,  if  he  thought  that  would  be  a  d 
to  himsdf.  li^  therefor^  any  inconvenient 
him  in  respect  of  the  proof  made  by  Hi^ 
neglect  was  the  cause  of  it  Here^  Hughes 
for  his  deb^r  and  GameU  as  the  surety,. an< 
fore  had  a  full  right  to  prove  under  Emetfs  c 
Besides,  the  legislature  consider  the  proof 
prindpal  as  a  benefit  to  the  surety,  by  rd 
pro  tanto  from  the  debt.  The  rule  must  tl 
made  absolute, 

Bu 


Scarlett  md  Parke  were  to  have  supported 


4 


^^^j^       ITie  Kmo  against  the  Justices  of  Nc 

J^SJ^Tlr  CP^^^^  ^^  ^^  Michaelmas  term,  obtainec 
icea  execttt«dr  foT  a  mandamus  to  the  defendants,  co 

of  the  ramor-  ^^^^  to  enter  continuances,  and  hear  the  ap 
^Sl^to!^  churchwardens  and  overseers  of  .the  parish 
utSitii  ife«<%J  with  Lammas,  in  NorfoOt,  against 
Ske^hJ^T  ^  *^  magistrates  for  removing  Hamiah,  1 
tkiTrftf^*^  -Saowrrf  George,  (then  a  prisoner  m  the  hoc 
Mwoas  to  enter  rection  at  jfylsham  in  that  county,  convicted  o 
agdhtt  it  or  and  her  fimiily  from  the  parish  of  Mepps  witi 
as  thcj  me  J  ^    ^o  ^'^^  Houtboys  xmih  Lommas.    It  appeare( 

think  that  ^      '^ 

juitioe  reqatres  it.  in  order  to  compel  the  respondents  to  paythe  costs  of  nuw 
incurred  bj  the  eppcUwiU  btlbiv  the  onier  was  sapcned^d. 


.1 


4B5 

Qgainsi        • 
The  Justice*  of 
NoftFor^iE, 
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taken  |ilace  on  22d  August  last,  and  that  on 
rm£w  following,  notice  of*  appeal  was  given. 

Oddftr^  a  supersedeas,  under  the  Iiadds  mxA 

removing  magistrates,  was  served  on  the 
le  appellant  parish,  stating,  that  doubts  ]ia4 
ined  whether  the  order  could  be  supported 
lence^  and  requiring  them  to  deliver  up  the 
der  to  b^  cancelied,  and  also  requiring  the 
to  take  back  the  pauper.  It  appeared,  th^ 
me  at  the  instance  of  the  respondents,  tfie 
Qo^al  having  been  founded  on  the  examiii- 
\ward  Gem-ge^  taken  under  59  G.  3.  c.  12. 
bat,  he  being  a  prisoner  convicted  and  under 

larceny,  his  examination  was  not  evidence, 
not  being  an  admissible  witness  until  the 
of  his  sentence.  It  did  not  appear  on  the 
whether  the  costs  of  maintenance  between 
and  loth  October^  had  been  paid  or  tendered 
Ki^pdents.  On  the  17th  Oc/ofor,  application 
o  Uie  sessions  for  leave  to  enter  die  appeal, 
refused,  the  Court  being  of  opinion^  that  th^ 
amplctely  at  an  end*  a.   -  i 

mi  shewed  cause.     It  is  obvious  that  this  r€**>    !f^ 
pkce  under  a  mistaken  constrQctiou  of  the 
l^#  s«  j^3.»  which  must  of  course  be  confined 
lio^Uons  of  finch  persons  lo  custody,  as  mh 
m^  admii^bJi^  witne^b6$.     A^  soon  as  this    y^mm 
LdiiCov<red»  Uie  order  %vai  luper^ed,  and        ^il 
dUkjm^  [u)  is  an  authority  to  shew,  that,  even        ^m  t*4i  we 
;ecution  of  an  order  of  remoyal|  the  justiqc^a,,  ^J^^,  .  ^^ 

(s)  13  Eattt  75!^. 


:.-sMd  tntA  • 


mayi 
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1822.       inay^  with  the  consent  of  the  respondents,  i 

— -       atid  the  i^nsent  of  the  appellants  is  not  neo 
the  Kwo  ,      , .         <.   1  , 

oEaiAu       only  object  of  this  motion  is,  to  prevent  a 

Koefolk!  ^  rtierits ;  for  if  the  writ  of  mandamus  is  now 

respondents  will  be  Compelled  to  try  the 

the  evidence  of  George^  who,  as  soon  nA  his 

priscffunent  is  ovfer,  will  b^  a  coctipet^t  witE 

^    ^Eoaptr^  contri,  rcHed  upon  Pantra^r. 
AS  shewing  the  distinction^  th^t,  thoogh  the; 
*  supersede  an  order  bdbre,  they  cannot  do  i 

^ecuted;  besides,  here  the  af^eUaiits  hat 
peUed  to  provide  for  the  paupers  flrom  fke 
up  to  the  10th  Oaabtr:  and  if  this  be  nHo 
entail  great  hardship  upon  parish^  i&t  j 
remove  pauper^  immediately  lifter  one  sessic 
pcrsede  their  order  immediately  before  the  n 
tbo  oli^ectioh  thfit  the  merits  cannot  b«  i 
6te«)fj^  remains  in  i^risbn,  thAt  is  not  impoiti 
ii  is  in  the  power  df  the  sessions  to  respiti 
from  time  to  timis  tiAtil  he  becomes  a  eot^ 
ness. 

BAtLtT  J.  This  is  a  very  difierent  oase  fh 
V.  UamMdy  which  is  only  an  authority  to  sh 
justices  having  been  surprised  into  making 
may,  of  iheir  own  authority,  and  without  Ihi 
the  removing  parish,  supersede  it  before  «u 
not  alien  But  in  this  case,  there  is  the  oon 
renovin^  parish.  The  language  of  IxNid  JS 
in  ifer  v.  Diddlibmy,  pats  it  upon  that  vei 

(a)  9BM,€9h 
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"  itiere  ane  two  wnys  of  getting  rid  of  an 
y  consent  of  the  parisli  lu  whose  favour  it  is 
ndon  it,  the  other  by  ftppeal ;"  and  hfe  odds 
*'  what  objection  can  there  be,  as  Lord  ^^n^^^^***^ 
»5erved)  in  tlie  case  of  Ecj:  w  Ltanrhi^dd^  to 
mdoning  a  judgment  intended  for  \m  own 
'hese  obserYations  shew  that  the  consent  of 
g  parish  alone  is  requisite.  I  tliiokj  that  in 
Its,  the  sessions  may  exercise  a  discretion, 
bo  appeal  or  not,  so  as  be^t  to  answer  the 

justictti  If  the  parties  removing  do  not 
f  the  expenses  of  maintenance  incurred,  pre- 
te  supersedeas,  they  may  then  enter  the  ap- 

purjx)se  of  compelling  tliem  so  to  do.  If 
ing  to  do  it,  t!ie  sessions  may  refuse  to  enter 

Here  the  only  object  of  entering  It,  would 
3  obtain  a  decision  from  the  sessions,  in  ihc 
t  material  wiiness,  or  to  respite  the  appeal 
J  time.  In  the  latter  case  there  would  be  a 
nse  entailed  upon  the  parties*  As  soon  as 
ischarged  from  prison,  a  new  order  may  be 
fl  is  better  for  the  appellants  that  it  should 
liey  will  not  be  compelled  to  keep  the  family 
a  time*  I  think,  therefore,  that  it  was  en- 
discretion  of  the  sessions  lo  enter  the  appeal 
I  1  do  not  see  any  ground  why  tins  Court 
Here  with  their  decision.  This  rule  must 
r  discharged. 


The  principle  upon  whicli  this  Court  pro- 
luing  the  writ  of  mandamus  is  to  prevent  a 
latice.  Here  the  very  reverse  would  be  the 
r  wc  shonld  either  compel  the  sessions  to  hear 

the 
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1^822.  the  case  in  the  absence  of  the  person  who  can  | 
most  material  information,  or  put  the  parties 
useless  expence  of.  obtaining  respites  from  time 


Hie  KiVG 

ogamtt 

The  Jtudces  of 

NoftFou[.      till  his  imprisonment  be  over. 


Rule  dischai 


(o)  Abbott  C.  J.  and  Hohotfd  J.  had  lea  the  court 


Eridaift 

Where,  in  an 
application  for 
aquo  warranto 
against  a  con- 
stable, tbeaffi- 
dayits  in  sup- 
port of  the  rule 
stated,  that  for 
50  jearsback, 
and  as  long  as 


could  recollect, 
there  had  been 
a  custom  in  the 
town  to 'elect  a 
constable  in  a 
particular 
mode,  but  did 
not  expressly 
state  that  they 
believed  such 
custom  to  be 

Held  that  it 
was  not  suffi- 
cient. 


The  King  against  Lane, 

T  WILLIAMSy  in  last  Michaelmas  term,  ol 
rule  nisi  for  a  quo  warranto  gainst  the-dc 
as  constable  of  the  township  of  Failsworihf 
county  of  Lancaster.  The  affidavits  stated,  thj 
years  and  upwards,  and  as  far  back  as  the  d( 
could  recollect,  it  had  been  the  usual  and  est 
custom  for  the  constable  to  be  elected  by  the  p 
rates  at  a  meeting  for  that  purpose ;  and  that,  at 
ing  so  held  on  the  Sd  October  last,  Joseph  Lt 
was  appointed ;  but  that,  notwithstanding,  the 
steward  of  the  court-leet  of  the  wapentake  oi 
had  sworn. in  the  defendant  as  constable  ior  tl 
But  ncme  of  the  deponents  expressly  stated,  thai 
belief  there  bad  been  immemorially  such  a  cu 
the  town. 


Cross  Serjt  and  Tindal  were  about  to  have 
cause,  when  the  Court  called  upon  J.  Williams  tc 
the  preliminary  objection,  that  no  immemorial 
was  stated  in  .the  affidavits.    He  contended  tbi 


20  &  3d  Yeabs  of  GEORGE  IV. 

Facts  were  there  stated  from  which  a  jury 
iariJy  draw  that  conclusion :  and  that  such 
ated  in  this  case. 

nu  It  is  necessary  on  the  face  of  the  affi- 
te^  that  there  is,  as  the  witnesses  believe,  an 
custom  to  elect  in  this  way ;  and  it  is  not 
ate  &cts  from  whence  the  conclusion  may 
»r  it  may  be  consistent  with  these  affidavits 
irties  making  them  may  know'  when  the 
;inated.  In  the  case  of  Rex  v.  Standard 
ilch  was  an  application  to  have  overseers 
ir  a  vill,  it  wa^  held  to  be  necessary  to  swear 
at  it  was  a  vill  by  reputation,  (i) 

Rule  discharged. 
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agflinsi 
Lani. 


r.578. 


{^]  S^Bexv.  WUliatnion,  3B.^A.  583. 


nd  Another,  Assignees  of  Welsh,  a  Friday, 
ipt»  agaimi  Hipkins  and  Goeoory. 

tth  of  June^  1912,  while  the  defendant  Gre^  in  order  to      ^  ^ 
IS  abroad,  a  writ  of  special  capias,  at  the  JJ^^toSJJll!*     ^^L\ 
plaintiii%  issued  against  the  two  defendants,  jj,|j'^f^*be  i''^^\ 


ers,  returnable  on  the  morrow  of  All  Souls,  »"«d  <«»*•  ""^ 

the  return 

r  bail  for  1000/,     On  the  llth  of  December,  thereon  in- 
dorsed upon  it 
lias  special  capias  Issued,  returnable  in  fifteen  in  time.    It  u 

not  necessary 

,  Martin  in  Michaelmas  term,  18129   and  a  that  the  writ 
[uruable  in  eight  days  of  St.  Hilary,  1813.  yveredout^ 
ed  in  September,  1813.     On  the  1 7th  March,  ^^^ 
plaintiffs  struck  a  docket  against  Gregory,  and  *»^"^ 

he 


-2^11 
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Taylou 


he  was  declared  a  bankrupti  but  haying  n 
ooiniiiissio%  the  Vice-Chaacellor  made  an  c 
be  should  be  at  liberty  to  try  its.  validity  ^i  a 
trover  to  be  brought  against  the  assignees.  J 
Gregory  proved  that  he  was  in  England  in  April 
Ills  <xmiiael  insistedy  that  there  was  no-  valid 
credHor'a  d^bt,  inasmuch  as  it  was  barred  by 
cf.limitatioiis ;  but  the  jury  found  a  verdict  a( 
Copies  of  tb^  several  writs,  with  the  coniiniM 
given  in  evidence  on  the  part  of  the  plaintif 
point  was  reserved  as  to  the  legal  eScct  of  thos 
ings*  It  was  stated  in  the  affidavitSi  on  tl 
Gr^wy,  that  these  writs  were  not  delivered  i 
secondary's  o£Boe  before  the  1 9th  MarcS,  1 62 1 » 
two  days  after  the  above  action  was  coHnneDic 
were  all  filed  together  on  the  last  day  of  Tn 
in  the  King's  Bench  treasury,  and  a  roll  of  th 
ingsi  widi  the  continuances  on  the  writ  of  pi 
carried  in  and  docketed  on  the  1 1th  of  Jttli/f 
appeared  now,  upon  the  affidavits  produced  o 
of  the  pkiatiffi^  that  the  writs  were  left  at  tl 
ary's  office^  between  the  b^inning  of  Michael 
1812,  and  end  of  Hilary  term,  18  J  3,  for  the  { 
b^ipg  returned  by  the  then  sheriffs;  and  th 
th^  end  of  that  term,  a  return  was  indorsed^  tfa 
of  the  defendants  was  to  be  found  in  the 
Campbellf  on  behalf  of  the  defendant,  Gregw 
Michaelmas  term,  obtained  a  rule  nisi  for  setl 
the  return  to  the  special  capias,  alias  and  pluri 
case,  for  irregularity,  with  costs.  The  Court,  a 
in^  W.  E.  Taunton  against  the  rule,  and  Can 
E.  Alderson  in  support  of  it,  ordered  it  to  be  r 
the   Master,  to   enquire^  whether^  according 
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iC  Court|  these  writs  had  been  duly  returned 
m  to  save  the  statute  of  limitations;  and  the 
]g  now  reported  that  they  had  been  duly 
that  purpose, 
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HirirtHi. 


ow  excepted  to  the  report,  and  contended» 
«s  not  duly  returned  by  having  a  retam 
an  it*  but  by  being  deHvered  out  of  the 
flice  as  returned.  Here,  thcreforej  no  re- 
le  till  Ii?th  March^  JS2Jj  a  period  after  the 
itationi  had  actually  run.  In  this  case,  then, 
oket  was  struck,  the  petitioning  creditor's 
red  by  the  statute,  and  the  validity  of  the 
I  to  be  made  subsequently  to  depend  upon 
le  under-sherifF,  in  delivering  or  refusing 
t  the  writs ;  it  being  dearly  in  his  power, 
jffa  have  beoi  sii^  months  out  of  office,  to 
ke  any  return  to  tlie  writs.  In  Harris  v* 
it  was  held,  that,  in  order  to  &ave  the 
ilfttionsp  it  was  necessary  to  shew,  not  only 
ras  sued  out  in  time,  but  also  that  it  was 

,  however,  thought,  that  there  was  no  good 
ering  the  established  practice,  which  was, 
uch  returns  as  regular,  and  the  rule  wa* 

Rule  discharged. 


(«)  ST.  Jl.fiiT. 


1*» 


.VI  aaaooB  m  mhnvM  -Bomt 


^^ 


tM«. 


.rtMb   '«<f 


odb  bat  ,1  ^^iil'Hr.  !5«i)  y^A*mi  ^  o^  "4  ♦- 1 


IT-.    i«T»'-<    :two(k1    ««    bi^ob    ! 


r  nfvni  • 


February  UU 


By  marriage 
scttlcoiaiU  cer- 
tain laodi  were 
limitad  to  the 
hutbaad  ibr 
Ulb,  ramaindtr 
to  the  wift  for 
life,  and  re- 

uauc*     Altar- 

wardaoartaia 

fiMholdland 

in  the  Mine  pa.  tf^4Jl}|^^q^MlMP  #f  ;^€^CoWtt»  gn'tWoilQU^WII 


JMUf/^^e.JMPgr  jN»>4  a  ves4ifc(|>,liirHAM^|pld^ 


tothehuiband  v:Z]|(»iiaf  J^^to^op^  (tbe  g^^f/^vmi^M^ 
'i!^  ni>  i«ie  of  ^b/Bt^pl^m^*)  MWK  M^  in'&e  ijifipie  ftC>A 

tbefMiold         tQ  ^e:^lg^^,lMipft€tfforlifi».1^<M^^^^^ 
lands  under  the  ^  -^ 

aetUement,  and  df  itfanti^tt  ^Ifl^  for  life  ;.' I)9IIIli|ld4rr*P  4b^: 
the  other  land  of 

which  he  was  beirs  of  his  body,  tAn  i  iht^  ikidy^b£  fltt«  ^tiA . 
d^'^ufM;  b^gntten. «  Alteir  t6i»TgeHiliwiqp^>4lt0>  f i  wmn 
hisft«ehoidand  &«diMU  4<i«<MndBdriO/lim  in  T4e  ^iMpbk  vC 
7t^l^  ^#n*nb.  1 7«f  (Wftg.  tbi«t.  i* 

then  in  the  im-  .        {»     '         . 

other  lands  theniiraennoned,  and  afte?  t^ectecease  of  his  wif<^  he  £fSe! 
his  daughter  in  ft^jMd^f>chfrihJV'f'>^<vd  MaaHd'eal^  h^  'dvfiaed  |p^ 
eiecutors  and  adaBinistrators :  Held,  that  Uiemehoid  land  wfcch  tte  husba 
the  setdeowBt,  paaij^iuMir  «tM.4>a||iru|4r^4#isaA  thr^rflt  to.tf»s«lf 
after  her  death  to  nis  daughter  in  fee,  although  the  wife  would  bare  takan  t 
in  those  lands  undaQi#||  se«ldiite.  ^.MM^by^tb^-aAialMr^ViaMlBr.  i 
was  allowed  bj  will  \o  pus  her.  copyhold  landf,  t)ie  same  having  been  jpreri 
dered  by  husband  liJi  lifc,tf<ie Sflb  W«1irV»^«"  eiaiiliMd  sepaMte^'aW^i 
huaband,  and  consenting  thereto»^  to  us^  of  her  w^  j  and  ji  feme  eoaenUh 
W  nuOM  made  bi^  trill  eobeequeitly'  ^^ds^Wi 
» aurrender  to  the  use  of  her  will  i  Held,  rChat  the  lUiBliiiih  ' 


-'»f 


the  will,  the  55  (;7#^*l. 

the 

the 


9  the  use  of  her  wUl  i  ^S^f  i 
M.  fikvih^*'oniy  tu  j^thid  thi 


'^  ^^nff-^^^r*!  %>^ 


^    f.  I 
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If  Mn%  Mder  the  mdammd,  mrf  Ao      iM& 
m  Am  mate  pamh,  of  whiek  1m  wm  i 


Bade  hk  wiD,  and  defimd  «  foDofmt   Kmt»oon 
aula  lfe;y,   jDj  wifi^  dl  Aqr  TimEidU      Baavwu 
i  Mads^   «f  vUdb  I  m  now  in  IW 
•HiMont  lying  m  tfia  •erenl   patUiii 

AmUmI  in  Ito  eomitjr  of  OmIM^, 
1^  veireriloMrjr  «stile,  MpeeteM  <»i 
lfiii:)r  ?^KrAatci^tf,  my  noAer,  «f  and  In 
BreeMd  and  copyliold  mesguagw^  laads, 
I  SotoM  aAd Fardkam  aforesaid;  to  iMid 
Bid  Md  eopyliokt  premisei  untlD  tny  wift^ 
I  ftr  her  lift^  (charged  as  m  the  wiH  nicar- 
ifter  Ae  dceeaie  of  my  wiie,  then  I  devif  e 
M  aod  eopyhold  messuages,  hnds^  Slc^ 
hCary  Mary  Netkercote^  her  hein  and  asN 

And  all  other  my  real  and  personal  estate, 
paQFment  of  my  funeral  eicpenses  and  just 
leand  beqneath  unto  my  sud  wife,  hef 
n»  and  administrators/' 
tfr>  died  soon  after  making  hfs  ^11,  kn^ 
M^tptttf  his  widMiW)  and  Xt&y  If€tmr» 
igbter  and  only  dniU,  htm  snrviiring^  . 
I  vho  sonriTed  the  aM)lher,  aftenmrda 
tm  CkaUeris,  smd  died  in  I7dO,  leaving 
i&  only,  vfe.  JMifijr^  afterwarda  the  Irife 
HRgf;  Upon  the  death  of  her  notbei\ 
iincred  ia*»  die  possessieo  ef  the  tim^ 
doQSitinued  seised  ftbeieof  till  hnr  daalk 
r  Isnds  descended  to  Mr8»  Yomig  from  '  >  , 
Id  ihevas  idmitted  tliereto  tnfto  siaa». 
I'vr  ite  cnstott  of  the  manor  of  MiBh^ 
she  auide  her  will,  henrioc 
Kk  aat« 


i    ipilffPKiiif.lilLAlll^^Tjeft* 


iffiliaiiitQ  wfai^  sbQ  ttftd  becD admiltocli  (^1 
i^iCQpfl\pHdiimd%  Id  /^fiieilJOQ}  to  WUHom^ 
ti0ini)mAM9ihmn,  &r  6v^»  and  in,eti9^j 
imifft*  s^  Ata^o  bor  buabudvani  hi 
eitq.i  Tbe  will  vaa  signed  boU^  by.iiMi 
IffaMJi^  in  tbe  iVMCDQe  of,  and  ^ItMt^Ji 
]iene%<  bipl  thpre  was  no  nurfeodovipoBsml, 
Mrsb  i^iM|g'&  viU-  Ia  Ao  mtnoi:  of>  Jlli J0 
kiB  OQStom  enabling  a  fenw  toxffH  to  fits 
copybold  buids  wbich  ham  beeaMmrpod 
lite  of  tbe  wife^s  will,  by  tbe  busbood  a 
wife  being  examined  by  the  stewardt  sepguri 
fjmn  jtfae  bnsband,  and  oonaentiog^  Tbe 
pbiintiff  is  tbe  heir  at  law,  ex  parte  mate 
VotfMg  on  tbe  part  of  ber  graadfiither^.bul 
part  of  ber  grandmother,  and  tb^  boir,  aco 
costora  of  tbe  manor  of  MildfnktiU,  of, 
Tbe  questioQ  for  the  (qiinion  of  tbe  Cm 
atx  and  a  half  acres  of  freehold^  waai  Whetl 
indvded  in  At  particular  deviae  in  the  Wi 
JJMercdie^  and  passed  sunder  that  devise  la 
>  Qfe,  and  after  her  decease  to  his  dangbter*  i 
aa^jthe  ^opyboUa,  whether  by  virtue  of  tl 
«fr^hau  d;  €.  Ifi2^  the  will  of  Mrs.  Yauagi 
t»|iaa&itbeBi,  diough  theve  bad  been  sA 
(b»Qiethere^ 


^  .Br^4iidhr«)ti%;fta?  theileM)B  Qi^ibfh^ 
fiDBiiliaU  hmdittsiedi'  under  •theipiutii'idlire^ 
wUI|i  to  the  wife  for ;  li%  ijand  aftiir  ibeitiil 
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fue,  mnU  ootisequentlj  tiic  Itfisor .  ot  Iha 
\e  lidrat  law  of  Mrs*  Youtigt  i%  on  titled  to 
e  c]uestion  h  not  bc^twecn  the  devisee  and 
betw^cti  two  devisees.  By  tiie  {mi  ticakr 
imiojr  tlevitGfl  the  lands  of  which  hq  is  iii 
■f  (lOsseision^  Now  he  waa  in  the  Jinmediato 
the  freehold  land  hi  question^  aod  coiii6« 
I  ion  be  nodcuibt  that  this  land  would  pttfs 
m»r»  hod  it  not  been  that  the  wife  took  iho 
nnd  the  daughter  nearly  the  fiame  iiitere&t 
tleni€^t     That  circumstance,  howe\'er#  is 

to  dicw,  that  the  testator  intended  this 
i««i  where  the  words  of  the  particular  clause 
unambiguous.  Besides,  tliere  is  no  incon* 
i&X  the  settlement  and  the  will^  for  the 
m  full  control  over  the  fee,  wilh  the  ex- 
life  estate  to  his  wifcj  and  he  might  tbere-r 
sopp&e,  that  he  might  devise  it,  sabject 
f  AS  he  pleased.  The  will,  as  far  as  it 
only  interest  which  was  not  in  the  testator, 
y  of  the  settlement*  It  is  clear,  that  these 
not  have  parsed  by  a  deviee  of  *^  All  th« 
h  the  testator  was  not  in  the  possession.^' 
jey  must  pii.ss  by  the  devise  in  this  will, 
lands  of  which  he  was  iti  the  possession/^ 

as  to  the  copyhold  premises,  depeoda 
i*  S,  c.  IDS-  The  preamble  of  that  fetar* 
ElUit  by  the  custom  of  certain  iuEnorS| 
tes  of  such  manors  parsed  by  the  last  wiH 
of  the  copyhold  tenants  thereof,  declaring 
ifretidefs  made  for  that  purpose^  aitd  dmt 
iOffam^  had  arisen  from  the  necessiiy  of 
iori^nll^i;  and  then  jc  enacts,  that  where 
Kk  2  any 
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any  copyhold  tenant  of  such  manor  may 

pose  of  his  copyhold  tenements,  the  same 

surrendered  to  such  uses  as  should  be  dec 

will,  every  disposition  made  by  such  will 

valid  and  effectual  to  all  intents  and  purpoi 

no  surrender  shall,  have  been  made  to  th 

will  of  snch  person,  as  the  same  would  ha 

surrender  had  been  made/'     The  legislati 

to   supply  a  surrender  which  the  person 

will   might  have  made,  but  which^  throi 

or  ignorance,  had  been  omitted.     It  did  n 

give  to  individuals  powers  over  their  estate 

did  not  possess  before;  now,  it  is  part  of 

the  law,  that  a  feme  covert  shall  not  m 

position  of  her   real  property  but  under 

gulations.     First,  She  cannot  dispose  of  i1 

concurrence  of  her  husband,  for  a  fine 

married  woman,  described  as  such,  is  alto 

Secondly,  the  law  has  provided,  that   slie 

controled  by  her  husband  to  make  an  impi 

position   of  her  property  against  her   owi 

therefore  the  wife   must   be  examined  apa 

husband,  in  order  to  give  effect  to  any  tra 

property.     A  feme  covert,  therefore,  canno 

freehold  property,  except  by  a  matter  of  rea 

her  husband  must  be  a  party,  and  she  cann 

party  to  it,  until  she  has  been  previously  exa 

frpm  her  husband.     If  the  construction  cont 

the  defendant  is  to  be  put  upon  this  statute, 

feme  covert  may  dispose  of  copyholds  by  ai 

writing,  made  either  without  the  coucurrencc 

banc^  or  induced  by  his  threats  or  conlfol. 

ture  never  could  have  intended  to  have  made  £ 
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s  not  sav,  that  the  consent  of  the  husband,      ^      , 

Examination  of  the  wife  shall  be  supplied,     Nwhwcoti;. 

^^"^ 
t  the  surrender  shall  be  supplied.     Here,        ^artlx.  i 

sing  of  the  act,  both  these  things  were 

^e  efiect  to  the  will,  and  therefore,  unless 

ithin  the  statute,  the  will  cannot  operate  f 

hold  property.     The  third  section  of  the  ( 

s  quite  conclusive  upon  fhis  point,  for  it 

it  ndthing  therein  -contained  shall  be  con-  - 

er  valid  or  effectual  any  devise  or  dis- 

y  copyhold  lands.   Sec  which  would  be 

ectual,  if  a  surrender  had  been  made  to 

win  of  a  person  attempting  to  dispose  of 

a  wiU.'*      Now,   in   this  case  the  feme 

not  by  a  mere  surrender,   without  the 

f  her  husband,  and  without  a  previous 

bave  made  an   effectual  devise  of  copyr 

irefofe  this  will  is  not  rendered  valid  by 


ra.    The  reversion  of  the  settled  pro^ 

pass  under  the  pariicubir  devise  to  the 

J,  but' to  the  wife  of  the  testator  under  the 

iry  clause ;  and  if  that  be  so,  the  lessor  of 

ho  is  not  the  heir  at  law  of  the  wife  of  the 

>t  entitled  to  recover.     The  words,' "  dfr 

n  the  immediate  possession,'^  are  a  de^ 

ie  interest  which  the  testator  had  in  the 

I  to  be*  devised  by  him,  and  do  not  refer 

ccupatton  6'r  possession  of  the  land  under 

ITie  words  of  a  will  must  be  construed 

seniej  uiiless   a  contrary  intent  plainly 

K  k  3  appear, 


4M' 


l]y  itttfer  Vbi^s  6f  tlie  sertferfee,  fb^'iWe^l 

diiVt^efe  a  rtWrslo«lify>9tatfr  expK*^la1troW'i 
li'fs'ihote,  to- Ms  Wife  fot  Iffe,  idtta  tb  M*^ 

t^taWf  •  I'  was  tested  iii  ihtei^t,  Mft  tidt  ft 
ifkihi^  th  t^sis^stelk  ard  here  pat  hK  dlM 
V^  ' t»iAic%' \A  mef^loA  by  fkd  td*tlBtt6r. 
dbkf,  fber^i^  tMftt  the  t^tatoi^  dM  tme  ^ 
tlid  rer^siod  sbdttid  {)as#  by  this  (cAathi^  K 
iirtendWr  ff,  hu  wotlld  have  dCviaed'  It  te  ei| 
iiy'tM*  cdnsttuction,  M  mm  #iHHegtfi 
Wdrdi  <!)f  the  will.  Tbii  teftatt))^  had,  Mirfda 
pfopM^j  othe^  lafld«  fA  the^me  tMtMf) 
was  seised  in  fee.  Of  that  he  was,  in  eirery'i 
immediate  possession,  ahd  ihat  liind  indohe, ' 
to  devW  to  h!i»  wfft  ibl'lRH^i^^hi^'dliaj 
lidt  ihh^  bbnsmiett^M  cdnt^nd«4  Ibtr  M  th 
^reVatiy  theii  the  t^siacor  bilist  be  tifMto  ttir  hi 
iKi  ^Vh  the  game  e^tfate  fh  ^at  land  Whkii 
)i6»i^8sM  bffder  thd  ^tlknMt,  i^il$^  li  Mfc  I 
Ij'cIedH  ^hbt  the  tWer^k)n<  paM^'t^^^ 

t^'op<^tl/  tr^  tbhr  riWeMiiMi  ^!H^i%^ 

(a)  ^  Tef. jun.  401,tr '     r.  1  I   f:)    (*)  S&imrf. 
.     (<r)9/Vrfr.M  (i^llAili 
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ifhtb^^ant  of  n  curxiiridet'  is  8U|^Ue(},b)r 

^  192.  ^  The  yFonh  ctf  tjbp  fim  sj^ctkiA  are    d^t^- 

^  offoproipensivei  atid  ire  clearly  fuQcient;   ^^^<^V 

b^  present  case.  .  Ip  Xffi^r  v,  PhiUipsi/^)^      Sk 

^.ifbt^r  a  8urr6ii4eir,by  ft  ivjlfe  1^ 

i9f9li<;0  .^f  riot  good,  althoagh  it  ^^d  not 

;h9.i««te..fepflrat6l^  exitinitied.    In  t^is  ease 

^g0ed|  and  ^m  a  party  loi  the  wiU;  ftii^, 

^itaiy  that  the  wife  sboutd  be  exaipinedy, 

fKir^  jnmXVat  of  form.    Thd  surrender  «tid 

aot ,  cM«arf ea t  a<)t8.    The  sorrcsider  ftipy 

1^  pri^v  to  the  willy  yet  the  ekamtnatioai 

caprlot  to  the  sttrrender^  and  the  steward 

tbisg  of  the  will  wbioh  is  pot  in  exiitcDO^ 

ndar  |MSiQi  no  iiitereel  at  the  tine^  and  is 

^  from  *  smander  of  one  ta  the  use  of 

D%  ^whocb  tafcsB  effect  immediately^,  pc^ 

feikid  '  Id  the  latter  case^  the  examination 

EMd^ftancei  for  a  wife^'  uid^  the  inflaence 

i^»99^t  0^)bei;wi9e/««lli  her  >estat0  during 

4fViriT<t  hecseif  ofsupportdnrmg  widow- 

.fOtrfM^llly  howevex^  are  not  alF^ot^  by 

[Qf^ 4ni  this  X9f^  notbh^g  pessea^dui^iqg 

onlyievefclses  a  pQi^er  ^th:  tl^p  ^onfwqt  of 

I  ,Mhicb  .#H)  hei«e}f  .possess^  b^mpfi.jptifrj 

jpi  )|r6f|9eta(is  oftejt  tb^  tpajTriagie}  is  in  h^iy 

|osefasJ9»i«  in  1^19;  Jwbi^idf  apd  t^^J,«r^ 

$Q  )t)^.aiip9iiitn!^t«< ..  before  ik^  fj^  <?«?f  % 

Sirti.ww)K^»^Hii^,.|rF%ima4e  t^  ^c^vrta^  ^ 

K  h  4  yenienoe^ 


m 
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V 


l§)^      m»i^m^i>7  fPakiilg^We  09llCNa  Slid  loni 
F=^    #JicfibW  >ta.«iil5rettfcra  .in.  aU  tertaoieBlMrj 

rjuik^Mmn^  in  fqplj^iwfit.,<hBindb  by  jliei 
^MibifP«^  t^  lb«  fiiM  point.    Tliediflfi 

^  tiitMpr  lii4  in  tU  laodib  Md JtotitD  1 
iHiKMit^  Tbe  tiwutor,  wii  in  ikeiinte 
fiw  i^.Bn^/Mnlf  fi»r  lift  io Hto  faftM^^ 
jt)i«prii^itt  k  iocMed  in  the  wpcdnioC^i 
^01^  ei^en  under  that  intpqpf«Milin>« 
lllgiiMDt  ifi  iurnidicd  finr  the  defisndant# 
Mar'*  Mining  given  enolbar  jpcmwionniy 
^Bii|MKe«4enn%  beeanae  ndietber  Une  len^s 
tlin  peitienhir  nr  the  refiidntrydeiMM^  itc 
p9<hme>  pewed  byn.ileiri«e  of  thelnndsitk 
j^ttnie»  thikt  if  dn^  lenda  did  Mt.p^M. 
$nlfli^  tbey  pasted  hytbercnkitiaiyidni 
^Qrja.>  of  the  pe^tifiilfirT  ti$me  t^wStfm 
^|iye  to  peai  4uin%^  nod  it  qipnettMsl 
^talpr  mefl^  not^Qjinolniis^th^niift.tJM 

;^<MA9nf>ivCrJ«     Ijm.9i  Cfixdm  thai 
|§.jiHit^drJe  y^icoTeri^  th^i  6«lMdtje 
l>p)djrlen4«*  <  Tl(^qiwt|oiVies  itw^gwde^ 
^epepde  e^tiMf  «Van  tb^^nstiriuidQiitpf-  H 

geMre|r,g9dr  99(te«$MF^i^^  ,3Fbf5d 

Maty^  my  wife^  all  those  my  frediold  ai 
lands^  SiCf  of  which  l^|Mtt  mp^in  the  imi 


lere  could  have   been   no  doubt  indeed      -9 

dt  M  ifei^piJisM  diNlgattAi  l2Mftail^^ad 

abe|b^rsoiirwlM  #9flldbtbati  Ailm^ifcddib  ; 

(dbttp^^  tfime^  lKHkr$l%tv'4bdr4yiP#;m^  j 

bmwi»^  no  iMutt  «1mH  tltit  th^^e^titdl' 

F^yblhi  flMeMd  iana  «y»^^h^%ebklflltf^  j 

crdil^diiiratid  mamM^«M»M>^HNla^l^ 

F(MmdaBfi^  that  ^  nordl  <)f  tli^fei  t9#« 

gi  ttidttj^h*  1^  QOBijpii^l^  «h#'plMbal^%aW^ 

t}  tbMM  neceflmrily  Mkm  tMl^^  statute 

tbibiejik^^  It'h  kid  ddwtf  by  ikftA  Ot^^ie'S  i 

^^«i|t  ^  ih0^  urffldKef -Mterlddd'4ot4)&  ^  i^  ! 

li0tiH^4b«K>'b^  dbiMnkd'tb'b^e^^ 

certain  manors,  copyhold  estates  of  such 
ti^%  ^ta^iOl  M  ^yfaold  VenAnt^'H^^r, 


BM 


r. 
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id»^- 


arf«e  frotn  xht  n^ccMltjr  of  maUog  «iftumen 

to  g^re^jflfi^  tdr  the  ^iil  of  lA  mtniftdiwotai 

w^  «  fUtt  df  ^e  dQ^tMi  ^  the  maUOT  nifai 

be  czAmiiied  by  the  steward.    The  incotiT 

tempUted  by  the  statute,  was  the  nectssity  ol 

hf  on  feu}idit)  nt9t  orider  any  legal  ifieaqMdlty, 

reiidet*  d  deti^  by  faiih  of  ei^i^4i€iid  eflbeti 

lattd^if  iosMe,  the  surrender  is  mef e  mutter^ 

oeiMMMyi    HeN^  the  lunender  w  matter  ( 

I  em  o^optiiieny  that  the  hfgmlmn  tliitdi 

fltatiiMf  to  Mlpi>(y  tbe  #a«t  ef  a  UMie  form 

efiijr    If^ewer^  to  hfttd  that  the  statte 

a  Dikte  IHie  the  present^  we  4iouId  be  Uilr^ 

ofrMedyiBf  il  itiiaohier)  for  I  ooHsite'  i 

09calidlia^ciB afdiiewHti  at  die  time o^Aeili 

the  prtewavd^  adeovding  t»  tbeiinKMB  eC  li 

a  guard  And  {)roledfion  wbieh  the  law  baa  ; 

prer^rtheifife  fram  ibakiiig  an  ioipMdaa 

tke  cdntfol  (tf  betf  husband.    That  piolM 

pAffiapsi  SQ  neee^sary  in  the  tend  df  a  will  m 

of  all  imlor^edtet^  «de.    In  the  latlel*  tsai^  I 

pdi^a  htiTMir  QfM  presetftt  aod  fiituvaaMia 

ef^e^)  but  although  that  is  ifM;  so  in  the  eai 

she  is^vtill  entitled  to  that  pretectaen- wtmb 

lowed  her^i  to  present  her  beiag  conrpeHed-l 

band  1o  mak^  an  imiM-ovident  dispoiilkMi  of  b 

in  ft^ur  of  himself  or  thoae  cprnfi^cled  ifi 

ihiiik  that  if  i^  were  to  pat  the  oofistreetion 

Mr  oh  tluB  statute^  we  AoM  dej^mt  feme 

ibat  [^rotectioB  which  the  b^geoctfaliy  eatM 

#ith>e^peGt  to  tbehr  frediold  prOpfaHf^  and 

tftb  eusttim  of  thiit  andjobst  otii6t*  tbilnorfl^  i 

aJT<Mr<^  tfa^  wifli  ie«peol  li  thitr  eOpyhoM 
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ore  of  opitiion,  that  although  thia  h  a  cu^       ISKi 
"Ottln  <rf*  tbe  statu tei  it  h  not  withitx  the  piis*  - 

al  to  be  rdin@i]iedt  and  thereibro  is  out  of.  Nctohmij 

^    T»  feititle  a  devi««e  to  gpeciBc  proimity^ 
ier»t  dpon  him  to  iliew  that  there  are^  in  tbt 

mSklWtlf  large  to  pfisg  thnt  propefljf^i 
ul»  fh«  Cfuie  the  property  will  pm$^  yiiie«i  a 
etition  Appenri  fVom  other  parts  of  th«  wilt, 
i^  in  fhe  Jirsi  iDstaace^  on  tbo  dcvi^eo^  but 
is  made  out  that  the  words  aro  sufficiently 
I  tbe  property,  the  onus  is  &hift«d»  and  cast 
wlt0  fmtty*  In  this  caiei  the  t€9|ator  de^isai 
udd  and  eopyhald  landi  of  which  he  was  in 
Me  po^iei^ion.  At  the  time  of  making  hit 
in  the  immediate  possession  of  certain  kod^^ 
waB  §fmi]  in  fee  simple^  and  of  certain  otliar 
ikh  kt  wni  Beiged  fai*  tife,  with  reversion  to 
m^  mpectmt  on  his  mother's  deaths  h«  hat 
Itrl  wmds  tufliciently  large  to  toclodo    rtie 

cfuciliop,  nn\m9  k  can  be  collected  from 
of  the  wibj  that  he  intended  that  the  prct- 
1  not  \mm;  and  it  has  been  contetKled  tliai 
lii,  npmi  two  (^rouiid%  first,  because  the  wiUj 

be  fJiqiefntive  as  to  the  sLttled  property^ 

gifps  tbe  property  to  hU  wife  lor  life^  with 
o  hit  daughter  in  fee,  and,  indepcndtntly  of 
?  wife  had,  io  the  settled  property,  an  e?*tato 

itic  tiattghter  an  aitaie  in  tail  i  and  m  ea^e 
,muB$  that  «be  would  take  tbe  reveraion  in 
mL  There  are  many  instauoe^  hpwey^r^  jyfi 
ilnior  ha»  dcvi^  stttled  property  to  ^  pep^ 

son 
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son  ehtided  to  take  under  the  setdemchit, 
has  been  dted  in  which  that  circamstan 
held  to  prevent  the  devise  taking  efie<St,  wh< 
are  sufficiently  large  to  comprehend  the  pi 
there  being  no  authority  upon  the  subjed 
ought  tiot  so  to  hold  in  this  case.  Then,  as  1 
ai^  IdbLuse,  it  seems  to  me,  that  the  testati 
that  clause  contemplate  the  property  in  qn 
uses  genend  words  for  the  purpose  of  passin 
perty.  '  In  the  early  part  of  the  will,  he  d 
cifically  a  reversionary  interest  which  he  fa 
on  the  death  of  his  mother,  and  if  he  had 
tSieriesiduarjr  clause  to  pass  specific  pro^ 
he  t^uld  have  used  a  specific  description 
use  of  the  general  words  in  the  residuary 
not  satisfy  vAy  mind  that  the  testator  then 
temptation  the  property  in  question.  If  th 
no  ne^iduary  dause,  the  property  in  questi 
edly  would  have  passed  by  the  particuhir  t 
know  of  ho  instance  in  ^hich  the  gekvehi 
residuary  clause  have  been  hdd  to  contrc 
the  operation  of  a  preceding  particnlaf  d^ 
ihe  other  question,  I  have  no  doubt  whi 
enacting  part  of  the  statute  contains  large 
inrdrds,  but  the  redtkl  rdfers  to  thfe  parti 
V^enbe  intended  to  be  remedi^.  Tliat '  i1 
wis,  that  a  1^1  express^  devhiiig  c^^fa 
^perati^  v^ere  the  testatot*  had'ilmitt^ 
^ttri^nder  to  the  uses  of  his  will.  Tlie  surr 
k  case  was  a  mere  matter  of  f^rm,  and  I'^ 
ihat  the  statute  meant  tb  supply  flife  vnLttt^ 
dfer  fti'stich  cases  otily^  tod  not  wht^re  it  i^ 
c*f 'i^ubstaiice.     fifet-e  Ahe^  ttntt^^vi  cMfi 
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mjnation  of  the  wife,  is  a  matter  of  Bub-        1822, 

D  quite  satisfied  that  the  legislature  (ltd  not        

'  away  that  protectba  which,  such  a  sur-  NrrtfEtcorff 
:utaLed  to  afibrd  to  feme  coverts*  It  is  tile  B^wct^u, 
stewards  of  the  manors  in  such  cases  to 
t  no  feme  covert  is  suffered  to  surreodar  an 
uses  of  a  will  without  previously  apprissing 
comeqaences  of  that  act.  For  these  rea- 
f  opinioii  that  the  lessor  of  the  plain tiiF  is 
recover   both  the  freehold   and   copyhold 


Jf.  Ii  appears  to  me  that  the  teitator  in 
lad  in  contemplation,  not  only  lands  of 
I  in  possession,  but  likewise  lands  of  which 
n  possession;  and  he  there  juakes  use  of 
able  to  both.  The  lauds  of  which  he  was 
po&'tcgsiou  were  one  acrej  (with  respect  to 
is  no  cjucstion^)  and  six  acres  and  a  half  nf 
rfaich  he  was  seised  for  life,  with  remainder 
r  life,  with  remaindci'  in  special  lail,  and  lli^ 
^e  to  himself.  He  had  besides  land  of  which 
Jie  imfnediate  possession^  namely, that  which 
to  him  after  the  death  of  Ins  mother;  aod^ 
io  his  consideration,  he  gives  all  the  lands 
vaft  in  tlve  immediate  po&sesi>Ion,  and  also  the 
It  OD  her  death,  to  his  wife  for  life,  with  re- 
ift  dfiugfater,  Mary  Ncikercoie^  her  heirs  and 
rer*  Now,  the  words  are  sufficiently  large 
ad  both.  I  apprehend  it  to  be  a  clear 
aw,  that  where  words  arc  nnequivocaJ,  and 
rehend  a  particular  species  of  property^ 
,  to  be  narrowed  and  restrained  by  mere 

conjecture. 


im  CU8SS  a  BBUiET  TtMU 


\9ff.       conjccbm.     I  «m  thanfate  of  opraioo,  I 
acres  and  a  haif  wFtimiaitdm  tbe  dfume 

wpttt  W  Ae  oikr  poot,  it  mcbs  to  me  di 
ilaliite  ontj  iMBBt  to  do  «n]r  with  the 
nddng  a  farreoder*  vliick  vaa  mere  mi^ 
Amamiog  the  words  of  the  emicdn^  part  ol 
U>  be  wattkiemlj  large  Id  comprebeAJ  a 
kind,  thejr  most  sdll  be  oooftmed  with  re^r 
mifcbief  iqtendcd  to  be  guarded  ag^insL 
chief  was  the  neoessicj  of  makiDg  a  mere 
render.      Now,  if  before  the  statute,  the  si 
taken  a  fiinnal  surrender  without  examinii 
apart   from  her  husband,  nothing  would  1 
under  the  wilL     I  am  of  opinion  that  the  $ta 
supplies   the  sorrender,  and  not  that  exai 
the  wife  which,  by  the  custom  of  this  mane 
cessary  prerioasly  to  the  passing  of  the  sui 
am  quite  satisfied  that  the  legislature  did  not 
deprive  married  women  of  that  substantial 
wbicby  by  the  custom  of  this  and  other  i 
extended  to  them  in  cases  of  copyhold,  an( 
analogous  to  the  protection  allowed  them  by 
England  in  cases  of  freehold  property, 
reasons,  J  am  of  opinion  that  the  lessor  of  tl 
IS  entitled  to  the  judgment  of  the  Court 


^ 


Bk^  J.  concurred 


Judgment  for  tb 


-    ♦    --I   ;.  •'  •  -If)    ut' .     '■"  ■ 
c-.n    J.ii  ri    ^1•;M•.■T^'l-^. 
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ll*    upon   a  deed,   whereby  the    parties  ^^^^Jj^*^^ 
)  subnyt  certwn  diSerejices  to  the  award  <«»d*nt  «>▼©- 

»:■!..•.•■;.  .  .'".•(;     ...   oanted  to  obey, 

The  first  count  of  the  declaration  stated  abide  by.  and 

»ii'*''l/  ^  .  '  ,  -i'    .*    \  A  perform  as  • 

's  covenant  to  obey,  abide  by^  and  perform  award,  and  that 
id  ttat  be  would  not  by  affected  delay*  pr  prevent  the  ar- 
der^  or  prevent  the  arbitrators  from  making  making  their 

It  then  stated,  that  the  arbitrators  duly  tS^UiiiSr 
¥ard,  and  that  they  thereby  directed,  that  Jj^^^" 

should  pay  to  the  plaintiff  certain  sums  «wwnd,  and 

,       r^i       1  ,  .         t         '         ,        tliereby  directed 

Loned.     The  breaches  assigned  were,  that  tbe  defendant 
did  not  pay  those  sums  or  money.     The  aum  thereiii 
was  founded  upon  the   same  deed^,  and  alleged  as  a 

breach,  that  the  defendant  did,  before  the  ^"nSnf  thi? 

&  award,  hinder  and  prevent  the  abitrators  ^i^*"^"4^ 

their  award  in  this,  that  the  defendant,  by  ^  awaided. 
'     ^  .    .    r    Plea,thatbe- 

jd  in  writing,  signed  and  scaled  with  the  '<"«  **»«  award, 

°       ,°  ,     .        .  .     '4    defendant,  by 

Pendant,  after  reciting  as  therein  was  recited,  deed,  revoked 

^      '  '-    '  *  ,  •        '     t   1  "*'  '- the  authority  of 

abrogate,  and  put  an  end  to,  and  determine  the  arbithitors,^ 
y  arbitration  or  arbitrations,  reference  or 'vocation  Uiej 
arbitration,  deed  or  deeds  pf  submission^  Heidl^^lida. 

t     ''     '  '  ...  munner,  that 

Btitled  to  jttdgmeBt,  although  it  appeared  by  the  plea,  that  he  had  been 
b  of  the  covenant  to  abide  by  the  award  by  revoking  the  authority  of  the 
ilaintiff  being  entitled  to  recover  dipafea«nlf  i^l^l^^^ect  of  the  cauie  of 
us  declaration,  and  not  in  respect  of  a  cause  of  action  disclosed  in  thi 

Hint  of  the  declaration  stated  the  deed  of  reference,  and  then  averred  that 
eibfe  the  making  of  the  award*  hinder  and  prevent  tha  arbitrators  from 
■rd  in  this,  that  the  defendant,  by  a  certain  deed  in  writing,  signed  and 
Aer  reeitiiig*  at  vf«a  therein  redted,  did  revoke  the  authority :  Held,  upon 
hb  was  an  allegation,  not  of  the  mere  le^  effect  of  the  deed,  but  of  the 
1,  and  that  It  was  unnecessary  to  state  that  the  arbitrators  had  notice  of 
haf,  being  mtcmviij  implied  in  the  averment,  that  the  defendant  had 
lon^* 

agreement 
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agreement  or  «gr^ments,  cotitraQt  or  ccmtr 
to  tbe  ai'bitmtion  ot*  award  of  the  Mild 
wlterehy  they,  the  said  nrbitrators,  were  k 
pjj^eulcd  iroin  making  tlii>ir  said  awmrd,  i 
IJ^Kiud  plaiuliff  lo^  &nd  was  deprived  of 
dlAt  lie  would  Qthemjfiit^  liave  dcrivecl  hm 
Th.Q^ddmdimt  pleadiod  to  the  iicgt  oount, 
tin  juijliprni  II  riiHili  their  uwaFd,  he,  tbe  A 
Ate^  f&feksA  tfaar  autiiority«  of  itbich  d 
vocaltou  of  theuf  n^utbority,  the  arhtrraiUm 
making  of  the  award  in  the  first  ccHtiit  mm 
notice*  To  this  pica  the  pUIntiA'  demurred 
fcadant  demurred  to  tha  second  oount  of  the 
and  assigned  for  cimse»  that  it  wn&  not  d 
the  arbitrators  had  notice  of  the  revoc«yo]ii 
shewn  how  tlie  ddendant  kbid^red  t[i€ni  fr 
tlieir  awaril« 


Chitiy,  for  die  plaintiff*  The  plaxntiff  is 
JQijgtneiit  on  the  demurrer  to  the  plea  to  th© 
The  ground  of  action  stated  in  that  connti  i* 
ol'  Um  coveimtit  to  perforin  die  award.  The 
the  award  to  be  void,  but  adaiits  that  the  deJ 
comniirted  a  breach  of  another  oo^^eaant  set 
declaration,  by  which  the  parties  covenilM 
prevent  the  arbitrators  trom  making  tbd^  I 
Okttrnlet^y.  Whtsianlqf  {a)i  this  Court  re&Mi 
tip  judgment  in  an  action  brmtght  upon  an 
demif  whme  one  of  tha  parties  t&  tbe  silhi 
batftae  m  iwie  covert  fBbwtjyaii^p^ieMiiW 
tiie  a^A  ard  :  tkm  hmm^f^ttfteA  ifM 


JM  ^"^  •  .       (a)  5  fiar,  f  ^. 
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mtmr^ynmolt  of  nmiiejr  ]p«r8Qant  td  'the 
igro«od»  that  it  appeared  "Upon  the  whole 
D^^ii  the  parties  hod  been  guilty  of  tf  bfcadi 
ife^  W  to  abide  by  the  sward,  JE^'IDisi 
a)  }IoWy  Ime  it  ^lypetars'  by  ike  <)efen^ 
il  hftlMMbrokM  that  covenant  bf  revoMdg 
«'  mthority)  and  thmtom  tlMt  fcasc  U  cic- 
n^    Secondly)  the  phttBtifF  m  entitled  to 

1^  last  count;  For  there  an  actual  ri^ 
m  aethofity  of  the  arbitrators  u  alleged,  dnd 
at.  In  Vymor's  case(6),  which  was  an  aetfon 
le^deiisndatit  craved  oyer  of  the  ^onditiofi, 
►  «bi&  ikt  award  of  Mr.  Bitggff  and  then 
i  W  by  his  deed  '**  revoked  and  abi^at^ 
f  of  the  iirbitrator/'  to  which  the  pfaihtilP 
id  ii  wia  rcsdlved*  that  the  plaintiff  ne^ 
t  the  arbitrator  had  notice  of  tlie  counter- 
lat  is  implied  in  thtee  words,  **  irevoc^ivit 

otanem  authoritatem,"  for  without  ^otide 
r  revoaalipii  or  abrogation  of  the  ail* 
dSbiS^  if  tfaercwas  no  notice^  it  should 
r  tfie  delimclant,  w  if  «  atatt  fdeads  quod 
k^  at  dtwait  pro  termiao  vitas^  it  irnpH^ 
vithwl  Ihwy,  it  is  Ho  fi»finefit  gift  or 
iw»  that  ia  an  ^utboritf  expressly  in  peini 
;  th»  laat  e^nt  is  property  framed* 


IBM. 

MtttratHU 


otnL  The  pka  is  a  good  answer  t6  tfa^- 
m  aflfgcA  ia  tlM<&nt coont,  whsdi  is  sidi^^ 
t-nm^pafaMat^fibe  money  awanled.  IHie' 
»thefmird?aii»hoyy  voiik  Iftheai^mcst 


30S$ 


[h)  s  cw  iss: 


LI 


on 


MO 


CASES  IN  HILARY  TEI 


Maimui 

againti 

BULTKIL. 


on  the  part  of  the  plaintiff  is  to  prevail,  hi 
same  advantage  from  this  action  as  if 
been  good.  At  aay  rate^  that  woald  be 
plaintiff  had  declared  in  debt  vpon  the  bm 
case  he  would  have  been  entitled  to  re 
snm  awarded.  (The  Court  then  deured 
to  the  other  point)  The  plaintiff  ough 
in  the  last  count,  that  the  «rbitrators  he 
deed  of  revocation.  The  allegation  is,  | 
ant,  by  a  deed  signed  and  sealed  by  \\ 
therein  was  recited,  did  revdee.  The 
merely  states  the  legal  efect  of  the  d 
mere  execution  of  such  a  deed,^  which  ] 
Toke  the  audiority  of  the  arbitrators,  we 
as  a  revocation  without  express  notice^  ai 
second  count  is  bad. 


Abbott  C.  J.  I  am  of  opinion,  that 
is  entitled  to  judgment  upon  the  deofiur 
to  the  first  count  of  the  jdedaradon. 
complaint  in  that  count  is  the  non^payt 
pursuant  to  the  award,  or  in  other  wor 
the  covenant  to  perform  the  awinrd  when 
pears  by  the  plea,  that  the  deffndant|  bj 
ing  the  authority  of  the  arbitratoiv,  has  bi 
nant  to  abide  by  the  award,  oir  that  wherel 
not  to  hinder  the  arbitrators  from  mak 
and  it  i^  urged  on  the  part  of  the  plainttfl 
this  pldft  is  an  answer  to  the  cause  of  ,m 
m  this  count,  yet  that,  inasmuch  as  U 
the  whole  record  that  the  defendant  haa 
a  breach  of  covenant,  the  plaintiff  is  entid< 
i^xm  that  counti  and  the  case  ci  Ckami 
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m  r^ied.  ppop,  Tbt^  iwe,  (ipw^Vftr,  ^ 
Bhible  fnap  the  present.  Tbejre  it  ffp* 
die  face  «r  tbe  plaintiff 's^ooaut,  that  t\m 
wia  aften  qpc  of  the?  pwrtiei'  to  tbQ.dubr 
cconu  a  feme  coi^ert.  >  Her  marriage  was 
icBtion  6f  the  authority  of  the  trbitcalprfl^ 
was,  a  tireacb  pf  the  covehaqt  tp]  abid^  bj 
M&is  oaas^  tha  breach  ^f  th84;  c^vjenant  U 
l)y4he.d(Bfep(daiit's  pleat  aad  it  wvf]^>bito 
ift  plaintiff  «vho  seeks  ta  recover  dama^for 
'  sustidn  stated  ia  hie  qmn^  is  entitled  la 
iptet  tf  upother  disclosed  by  tha  (Mvid*- 

va  of 'opiniooy  that  a  piaiptiff  cfiii^.ra^ 
peapeot  of  (he  groond  of  acaiioa  stated  ia 
u  Aa  to  the  d^mntrer  to  the  bet  opont^ 
iguish  this  from  Fynior^n  ease.  Tbece  thli 
^  that  the  party  by  his  deed  revoked  the 
he^avbitvaftory  and  the  decision  w{^  that 
I  impotted  notice  to  have  been  gifm  to 
iand  that. being  ao^  the  case  isexpi^My 
tfap  preasnt*  If  tbe  dedi«ratio9  ia  thia 
td^  that  tbe  party  h^d  a^aled  wd  deliyer^ 
^  oortrtinnig  therein  f»  Allows,  and  settiog 
sad  tfaefaby  revvAsed  tbe  aathority  pf  thA 

wbiild  Bot  have  been  sii£teieAt»  foi^  that 
iva  been  aai  aUegAtioa  of  tl^e  fftpt.of  tbg 
tka  aflegation  is,  that  diere  was  aiv  eiq^r^ 


I. 


9U 


k  ia  hiiddeem  b]rJU>xd  Cokcxn  Vjfiiior'^ 
1J1A0  k;aidifBH(eiiea  irfaen^iw^.tbingl' 

mIiiIi'     *::;.■.•;       •      :•  .        '     '••  ^<   ,.  ,>  »■;  »• 
>...  rMSk^^Vh^  :  ...     ;•,:...- 
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are  requisite  to  the  performance  of  an  £ 
tilings  are  to  be  clone  by  one  and  the  same 
the  case  of  feoflmentj  gift,  demise,  rei 
and  when  two  things  are  requisite  to  be  j 
several  persons,  as  in  the  case  of  a  grant  £ 
attornment  is  not  implied  in  it;  and 
attornment  the  grant  hath  not  perfectiot 
much  as  the  grant  is  made  by  one,  and  ih 
is  to  be  made  by  another,  it  h  not  implied 
ing  of  the  grant  of  one ;  but,  in  the  oth 
things  are  to  be  done  by  one  and  the  sam' 
that  makes  the  difference*"  Now,  here  ih< 
that  the  defendant  by  deed  revoked  the  a 
that  is  a  double  allegation^  importing,  : 
party  executed  a  deed  of  revocation^  ai 
that  he  gave  notice  to  the  arbitrators 
therefore,  may  put  in  issue,  either  the  exi 
deed,  or  the  fact  of  notice*  I  tliink^  ti 
Vyniar*s  case  k  an  express  authority  to  si 
last  count  of  the  declaration  is  properly 
for  the  reasons  given  by  my  Lord  Chief  * 
also  of  opinion,  that  the  defendant  is  entl 
ment  on  the  demurrer  to  the  plea  to  the  fi 


HoLtto^D  J.  I  am  of  opinion  that  thi 
Entitled  to  judgment  upon  the  demurrer  tc 
This  case  is  very  distitiguisbable  from  0u 
slanky  for  the  reasons  already  given  by  tt 
Justice;  and  1  think  that  the  plaintiffs 
declaration,  seeks  to  recover  daraag^^s  for 
action  therein  stated,  ought  not  to  be  allo^ 
in  respect  of  another  cause  of  action,  dis< 
defendant's  plea*    As  lo  the  dcnmrrer  to  j 
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an  authority  to  shew  that  it  is  sufficient 
;he  party  by  deed  revoked  the.  authority 
>ly  averring  that  notice  of  revocation  was 
bitrators,  and  -  that  being  so,  the  judg^ 
or  the  plaintiff  upon  that  count, 
for  the  defen<Jant  upon  the  demurrer  to 
,  to  the  first  count,  and  judgment  for  the 
'  upon  the  demurrer  to  the  last  count,  (a) 


1822. 


[a)  JMt  J.  was  absent  at  Chambera. 


^veFTKhD  against  Archbb< 


Monday 


Michaelmas  term  teist,  obtained  a  rule  nisi 
tbe  defendant's  costs  under  43  G.  3.C.46. 
F  having  held  the  defendant  to  bail  without 
or  probable  cause.  It  appeared  upon  the 
the  plaintifi^  in  September,  1817j  entered 
idant's  service  under  a  verbal  contract, 
\e  claimed,  as  due  from  the  defendant,  a 
id  upwards.  Against  this  demand,  how-^ 
idant  had  a  set  off,  which  was  proved. 
T  appeared,  that  on  the  8th  July,  1 820, 
of  2L  195.  8^df.,  as  the  balance  due,  was 
ntiff  refused  to  receive  it,  claiming  as  the 
due  to  him,  the  sum  of  61.  I9s.  6,id.  only, 
of  opinion  at  the  trial,  that  this  was  the 
kdd  thereupon  found  a  verdict  for  the 
igtif4t,  in  addition  to  the  sum  tendered. 
hdy,  the  dtfendant  was  held  to  b&il  in  the 
d  upwatrn* 


WlMrafiathe 
account  be- 
tween plain- 
tiff and  defend- 
ant, there  are 
itema  clearly 
due  on  both 
itiaan 
without 
reaaonable  and 
probable  cauie 
within  43  6.9. 
C.46.  «.3.ifthe 
plaintiff  arreata 
and  holda  the 
defendant  to 
bail  for  the 
amount  due  to 
him  witliont,  at; 
thenmetime^ 
gifing  him 
credit  for  the 
itema  clearly 
due  on  the 
other  ndeof 
the  account. 
He  ought  only 
to  hold  the  de- 
fendant to  bail 
for  the  admitted 


LI  3 


D.F. 


kL_. 


S14 

DMJfKrilf.D 

agtutui 
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'  D.  Di  Jdnes  sYtti^ed  ctLtise,  atid  ccnt^ni 
th^  ^a«  a  ttilisdilable  atid  probable  cati^ 
the*  aiiidimt  Ale  from  tbb  defi^dslnc  beii^ 
152.  -Aft' to  the  s^t  oil;  It  waShot-mntei-U! 
statiitds  of  lift  off  ifthe  t!Ot  comptAioryl  at 
obutdtKnbe  dertain  whether  th^  d^dnd 
off  tht^  A^bt  dtid  to  hiitt.  Itl  ^fotdftV. 
#a9  held^  iliot  ^he1*e  d  pAity  Who  bMr^ 
tirid  had  a  debt  of  10/.  due  to  him,'^  arr^a 
party- '  fcr  1 0/.,  alSidugh  lipori  tlie  bala 
whatever  was  dde  to  him,  no  acti6h  coald 
for  >  malicious  arrest. 


Tlndal  contrS  was  stopped  by  the  Coar 

P^XSitiafn.  It  is  art  arrest  without 
probdble  cause,  if,  where  the  plaintiff  k 
defendant  has  ^  set-off  reducing  the  balan 
he  \i6Vih  the  deftndant,  neverthclesf*,  tc 
whole  amount  The  eBtct  of  the  statiit 
to  makd  the  balance  really  due  the  debt  i 
arrest  ought  to  be  made.  The  stat.  43  G 
directs,  that  if  a  plaintiff  holds  the  defend 
any  {imounit  without  reasonable  or  probn 
so  holditlg  him  to  bail,  he  shidl  pay  costs, 
is  a  reasonable  and  probable  cause  for  arre 
the  obtaining  security  for  thiit  #hicli  Is  &ir1 
that  must  be  the  balance.  It  Is  said,  tha 
is  not  bound  to  set-off  the  debt  diie  td  hlo 
very  good  reason  why  the  plairliiff  shoirli 
to  incltide  in  his  declaration  tlic  wbole  stif 


(a)  9  Cami^.  504. 

)     I     I 


2n  ft  3i>  Vear»  dt  6EOtlOE  IV. 

round  for  contending  that  a  party  should 
ived  of  his  liberty.  Suppose  a  plaintiff 
yances  to  a  merchant  to  the  amount  of 
^  true  baUnce  beiilg,  after  allowing  the 
^-ofi^  only  a  small  sum,  can  it  be  con* 
e  may  be  held  to  bail  to  the  full  amount 
:aa  juade?  If  no^  it  ittiglit  be  impossible 
ibtii9  bail;  and  be  mighty  by  lying  in 
it  an  a<2t  of  bankfuptc^.  In  this  cuse  the 
n  the  lender  was  made  to  btm,  admitted 
o  bv  under  72.,  and  yet,  notv^hatimdingi 
r  tbaty  be  caused  thu  defendant  to  \^  held 
U,  and  upwaipcb.  He  had  lb«fefei^  ao 
r  probable  canto  fdf  holfing  him  to  boil  in 
The  role  most  be  made  abiolnte. 

Rule  flbtfektt^.  (a) 


315 


l422* 


DaoxEntLb 
agtdtui 
Aftcnilu 


if 
II 


•  iietd,  on  a  Itfter  dsy  in  the  term,  m  question  arose, 
m,  hMttg  MA  a  ptf et  ^  *^  irithoDt  fwwertrtle  or 
r  A  ddbt  dm  w  theb  teftator,  were  wiUiiii  tiw  acl»    And. 

lat  they  were,  because  an  action  for  a  malidoua  arrest 
thttti,  and  this  was  an  analogous  remedy. 


LU 
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Fdiruary  5Ui« 


^oBBj,  Assignee  of  Monseyji  a  Baufcii 
Sx»jONDS.4iqd  Aijpthwi 


A      _ 

nnybeatnidar 
within  1  Jae»  l< 
c.  15.  «.  3.  M 
l>«iiig  A  paion 
'  I  hi* 


tndeofliTii 
bybttying 


"J2 


_  I  mcfa 
bufingaiid 
■elliiig  be  ille- 
g>L   A  penaHj 
due  to  the 
oown  if  sdAt 
within  SI  Joe.  1< 
<?.  19.«.S.,eiid, 


Batndcr 
Ik}^  io  priton 
abofetwo 
montiu,  being 
inkiOile  to  |»7 
t^xdiequer  pe- 
■iJiltiei  Ibr 
Mnuffgling  t 
Hcidduit  it 
weianectof 
Twnkniptcy. 


qrjRDVEB  &ir.ciittle^  goods,  aftid  oh^tt)^ 

V  oftthBibaokriipt  before  his  bin 
MliMie.  At  itbe  trial  befot^  iJaUks^dJ 
$iHi)»f  r  aeriaes  for  the  coun^  of  iforj^itt,^ 
q«<9Nama  (Pfttre^  as  todiel;radiiigilnd  a6t^f 
iiki  t#  the  firsts  the  only  inslaBces  ofi  bvjfini 
whidi  Marepraved,  were  the  porohiiai^  of  bi 
of  amoggled  goods,  and  die  sale  of  dioi^ 
retaiL  Na:  act  of  baying  and  s^ing  tegi 
gireainevideaee.  The  act  of  botdcmptey 
lying  in  prison  aboTe  two  mooths  at  the 
crowoi  for  penalties  incurred  by  him  in  ooi 
his  smi^igliiig  transactions.  The  Lord  X 
thought,  that  as  to  Ae  firsts  the  case' felt  witi 
MafmM{a)^  and  that  as  to  the  second, 
m^t  properly  be  considered  as  %  debt^  an 
of  banlcniptcy  was  snficient  The  pUdntiff 
hud  m  verdict.  Mrre  Ssijt  in  h»t  MUk 
obtaiiKd  a  rule  nisi  ibr  entering  a  nonsuit 


Bhsset^  Seijty  Storks  and  Bo^^  shewed  cal 
case  there  was  a  sofScient  tradingi  unless  t 
o(;iti  makes  the  difi^retice.  Th6  sfotutes 
bankn%tcyi  spealc  ^the  bankrifpt^iu'aiibl 
UievjH^emUe^.  te^  1  xfae.  l.^.  m^sfidt&k  oT^I 
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nckedly  become  bankrupts.     And  it  would 
3surd  to  argue,  tbat  an  additional  offence,  by 
is  more  wickedly  and  wilfully  a  bankrupt, 
?iit  him  from  liaTing  a  coniniission  taken  out 
..     Stippose  a  person  trades  without  having 
apprenticeshipj  could  it  be  contended,  that 
preT^at  him  from  being  a  bankrupt  ?    Here, 
i  Uirijig  by  buyiog  and  seiling,  and  the  very 
:e«.  that  bU  trade  is  illegal,  puts  htb  estate  in     i 
7ger,   and    require&  that  hiK  real    credttors, 
ts  are  unaffected  b}^  the  ill^al  transacti«?ns, 
re   this  protection.     The  only  effect  of  the 
tranaactionB  would  be  to  prevent  the  debts 
li  it  fk>m  being  received  or  proved  under  the 
I.     The  object  of  the  bankrupt  laws  was  to 
meritorious  creditors^  and  prevent  them  from 
^d  iti  jeopardy  by  the  improper  specidatioDs  of 
\r*     Tlje  case  E^^  parte  Mer/mott  it  an  express 
n  point,  and  has  been  untformly  acted  upon, 
Mttrnm  the  amuggler  was  made  a  bankrupt, 
)oint  wa^  never  taken  as  an  objection  to  the 
n.     As  to  the  act  of  bankruptcy^  it  is  dear^ 
is  a  debt  due  to  the  crown,  and  the  21  Jac*  1, 
,  which  makes  the  lying  in  prison  two  months 
mnkruptcy,  is  quite  general.     This  is  clearly 
within  the  mischief  to  be  remedied   as  any 
l«bt*:,  4>  .j^a-  ,„\^.  II  J.*£^^^t^f  »a*  '*>    '^ 

^  ^^c»  Serjtrf  iind  EobimfM  contra.  -  Nothing 
E^e  M^fjer  such  a  commission  as  this*  for  all 
ictinn.^  in  which  the  bankrupt  was  engaged, ' 
al,  and  so  the  debts  due  to  him  under  this 
ding  could  not  be  ai&dgned.  It  does  not  ap^ 
Joknson*»  ca»e  was  contegted*      In  Ex  partr 

Meymattf 


1622. 

Con* 
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agointt 


MptftxtoH,  this  was  not  the  point  decided, 
an  obiter  dictum  of  Lord  Hdrdwicke. 
oannot  be  made  a  bankrupt,  Rex  v.  Cc 
the  reason  given  is,  because  he  cannot  corn 
Mere,  the  dd>ts  contracted  are  not  recovei 
tainted  nvfith  dmugglitig.  As  to  getting  hi 
buying  and  sdltng,  that  mu^t  surely  meai 
birjfihg  and  seHing.  Why  should  art  ind 
this  hate  the  benefit  of  a  certificate  to  prof 
frdffi  ftny  future  demands  ?  Suppose  the  ca 
oe)t^  df  stoleti  goods,  who  equally  gets  h 
btiying  and  selHilg  thtoi ;  cMld  ht  be  inade 
m  tt  tr$tier?  No  persdh  oould,  under  the  di 
df  tbii  case^  hutd  given  cr^t  to  him  ta  a  t 
td  th(t  8^<!tind  pbhit,  the  statute  duly  speak 
fitf  A  dAt,  ^d  iays  nothing  6f  penalties  dne 
MontiittdL  A  Ijfhi^  iil  prison  (at  a  misdei 
not  I^Hhid  it,  and  thisr  ii  of  the  safne  nature. 


ABBorr  C.  J.  The  w^o^ds  of  the  statdl 
r»  f5»  5.  2.  nft,  that  dll  persons  Peeking  the 
litittg  by  buyit^^  and  selllAg^  may  be  made 
and  I  think  die  safest  Course  fbr  us  td  pun 
tc  give  efibet  fd  the  pkln  nieaning  of  these 
<<^n  flMd  ncnhing  to  satisQr  me^  that  the  leg 
not  intend  to  include  in  them  evei^y  spedee 
and  selling,  whether  legal  or  illegal.  If,  tfa< 
point  wto  entirely  new,  I  should  be  of  op 
tiii»ii^^  a  sttffleieillt  trading  within  the^tafut 
tifled  as  I  am  by  the  opinion  of  that  very  emln 
Lord  H&rdwitke^  I  eittertam  so  doubt  on  I 


\ 


(^  l|j|liiJttP^4  444* 
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5}d 


file,  that  this  was  not  the  pmnt  decidoil  in 
etfmoH  (tf)s  but  Lord  //r^n/WcA'^thereassuniea 
Kif^tiot).  incapable  of  being  denied,  and  builds 
rtt  upon  \i.  On  the  other  poitit,  I  am  clearly 
,  that  H  pcnaitf  due  to  the  etom\  is  o  debt 
Jm.  I.  a  Uh  s.  2.5  fttid  that  the  lying  two 
prison  tinder  it  in  the  present  cnHt^  wm  a 
♦t  tjf  bfiiikritptcy.  The  rule  must  therefor^ 
»vdt 


1 822. 

Cum 


DJ.{b}  I  am  of  the  same  Opinion^  Ai  I0 
bankruptcy,  k  h  clearly  ^vithin  the  slatLite, 
mlly  ft  prmif  of  &  pflrty*.^  insolvency,  whether 
iri»oii  because  lia  is  unable  to  pay  &  penalty 
p  its  td  the  question  whether  this  was  a 
rading,  I  am  of  opinion,  both  on  the  woi'dt 
irte,  the  authority  of  Lord  Hardwkkc^  and 
rle  of  the  thing,  I  hat  we  ought  to  decide  that 
ly  of  it  can  make  no  diRt'rencc.  The  words 
Jt€#  tire  general  j  "  peramiA  seeking  their  trade 
f  buying  and  selling"  Now  iti  thm  case  the 
so  I  and  he  therefore  fall'*  within  the  wdrds. 
laid  that  it  Juust  be  a  lawful  buying  and  acll- 
statut^,  howerer,  is  entirely  silent  upon  that 
d  it  would  be  very  strange,  if  a  party  could 
own  illegalityi  to  prevent  himself  from  beitig 
nkruptp  Lord  Hardwicke,  in  Ea;  parte  Mey* 
this  case  as  one  without  doubt,  and  appears 
it  m  if  there  had  been  a  case  decided  upon 
As  to  ihe  prinoiple^  it  seem^  to  me  that 
*  liable  to  greater  losses,  when  the  trade  whkh 


Mk,  I@7, 


(^)  B^^^  J.  ia  the  Bali  Cmtv 


thty 


Stmoxds. 
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1822.       they  darry  on  is  unlawful,  and  penons  adva 
money  are  subjected  thereby  to  greater  risl 

jgama  SO,  the  summary  jurisdiction  of  a  commissio 
rnptcy  is  petuliai'Iy  advantageous  in  such  cai 
principle,  thereforei  it  seems  to  me,  this 
within  the  nfilschief  intended  to  be  remedial 
tiities  against  bankrupts,  tiut  if  that  w^re  u 
seems  to  me  that  it  is  quite  suffident  that  it 
the  words  of  the  clause  in  1  Jac.  1.  c.  15. 
points,  therefore,  I  agree  with  the  opinion 
Ix>r^  C.  J.  has  pronounced. 

BESt  J.  A  man  who  owes  a  penalty  is  a 
the  king,  and  I  am  therefore  clearly  of  op 
there  was  a  sufficient  act  of  bankruptcy  in  thi 
to  the  other  point,  the  opinion  given  by  Loid  j 
in  Ex  jHirfe  Meymotty  is  decisive,  and  that  c 
been  acted  on  ever  since.  The  original  i 
bankruptcy  treat  the  bankrupt  as  a  crinunal 
intended  to  give  prompt  execution  agaipst 
till  more  modem  times,  they  never  cohtem] 
prelection  to  hitu.  It  seems  to  me,  therefc 
part^  who  actually  gains  his  living  by  bi 
seQihg  cannot  be  allowed  to  say,  that  because 
idg  ahd  selling  was  illegal,  he  is  not  to  b 
bankrupt    This  rule  must  therefore  be  discbi 

Rule^ 
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wsoN  agcunst  Linton,  Esquire. 


Ml 
1822* 


Thtitsdajif 
Februarjf  7th. 


PSIT  upon  several  special  counts,  and  aUo  Where,  by  a 
ney  paid  to  the  use  of  the  defendant.    Plea,  provided  that  a 
e.     At  the  trial,  before  Richardson  J.,  at  the  ghouuSe^d 
assizes,  the  only  q'uestion  was,  as  to  the  liar  of  theijuads** 
5  defendant  to  repay  to  the  plaintiff  the  sum  ^|2"wiA 
.  for  a  drainage  tax.     It  appeared  that  the  *?^^'''*® 


1  been  tenant  to  the  defendant  of  a  farm,  a&d  retain  the 

lame  out  of 

in  a  certain  district,  liable  to  a,  drainage  tax  the  rents  pay. 

able  to  their 

ere.    He  paid  his  rent  in  full  to  the  defend-  landlonL   And 
itted  the  fitrm,  on  the  6th  Aprils  1820,  but  case'of  ne^ct 
'  the  drainage  tax  then  due.    When  he  quit-*  ^^f '^e  lerM 
perpiission  of  the  incoming  tenant,  he  left  ^L^J^aS 
vheat  oa  the  premises*    A  demand  bang  in  ^^'^Tfo^ 
nade  on  the  incominfl:  tenant  by  the  collector  on  the  lands 

**  ^  ■  ■   ditfged  witii 

r's  drainage  tax,  Ax^  April  6th,  1880L  the  tiie.taxinar. 

-^— e  »  r  y        .^  rear,  and  if  the 

sed  to  pay  it^  and  a  warrant  of  distress  bay^  same  should  bt 
obtained,  tbe  plaintjiff'a  stack  of  wheat  was  w  no  i  ~ 


and  in  consequence  the  plmn^  was  pbljiged  ^^d,  the 
amount  of  the  tax.  By  the  local  apt  it  waij  ^|^J,SJ^„„^ 
\mt  the  tax  should  be  paid  by  the  Jtensntspf  the  jJ^^^^'J^^^jiL 
^nnds  chained  with  the  saine  ^pec^y^y;  ^Ij^^J?*^ 
such  tenants  should  and  might  deduct  migfat  be  tdun 
the  same  out  of  the  rents  payable  to  their  and  let  m  dia. 

diaigeof  the 
tax:  Held« 
As  to  be  charged  with  the  tax  wete  those  in  whose  time  the  tax  Accrued  duc^ 
lants  for  tibe  time  being.  And,  therefore,  where  an  outeoing  tenant  hafin^ 
n  iuU,  had  kft  property  on  the  premises,  which  was  afterwaids  distrained 
e  during  his  tenancy,  and  he  was  obliged  to  pay  it  s  Held,  that  be  might 
ne  in  an  action  against  hta  landlord  for  mooey  paid. 


landlord; 
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landlord ;  and  also^  that  in  case  of  neglect  t 
tax  might  be  levied  by  distress  on  the  goods  a 
which  should  be  found  on  the  lands  charge 
tax  in  arrear  i  and  if  the  same  should  be  uuti 
no  sufficient  distress  could  he  found,  tbe 
grounds  chargeable  should  remain  as  a  stii 
payment  thereof,  and  might  be  taken  po&sessi* 
hi  in  discharge  of  the  tax.  It  was  contend 
trials  that  the  succeeding  tenant  was  liable  i 
and  therefore  that  the  action  should  ha^e  be 
him.  The  plaintiff  had  a  verdict*  Rmd 
Michaelmas  term,  obtained  a  rule  nisi  for 
nonsuit*     And  now 


Balgm^^  who    shewed    cause,   was    stoppe 
Gourtj  who  called  on 

Clarice  and  Eeadcr  to  support  the  rule,  1 
parliament  directs  the  tax  to  be  paid  by  tb 
the  land  charged;  now  that  must  mean,  not 
in  whose  time  the  tax  accrued,  but  the  tenai 
time  being;  and  it  is  confirracd  by  the  $ubi^ 
vision,  making  tlie  land  it*df  liable  if  u 
Then  if  sO|  the  incoming  tenant  should  hai 
and  might  have  deducted  it  frori  the  next 
was  hia  default,  Uiercfore,  which  causi^d  the 
be  taken  of  the  wlijeat;  and  consequently  the  act 
have  been  brought  against  hinrii  If  thi^  wei 
the  tenant,  by  having  on  the  farm  tlic  goods 
pei^ons,  all  of  which  might  be  distrained  fo 
might  subject  the  landlord  to  a  variety  of  acti 
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C.  J*  It  is  clear  tiiat  this  tax  mmi  ultimately 

landlord,  and  that  the  plaintlfl'  has  paid  his 

discharge  of  it ;  he  has  therefore  a  right  to 

;hc  landlord  to  repay  it  to  hioi,     I  think  the 

f  the  act  was  to  make  ihe  tax  payable  by  the 

vhose  time  it  became  dne^  and  who  received 

of  the  drainage,   ^If  it  had  tlien  been  paid, 

f  might  have  deducted  it  from  las  rent;  but 

not  called  on  to  pay  it  till  after  the  rent  bad 

I  think  he  has  now  the  right  to  require  tlie 

reimbursa  him.     It  might  be  very  liard^  if 

lant  were  to  be  compelled  to  advance  money 

tax  for  his  predecessor,  even  though  uUi* 

^t>u]d  be  entitled  to  recover  it.     Here,  the 

Jy  for  money  paid  for  the  defendant,  and  not 

jcial  damage  arising  from  the  distress.     The 

lerefore  right, 

,,_,^^  Rule  discharged, 


1822. 
Da  trsoir 

LllTTOIt. 


J4I.I 


m  the  Demise  of  Sutton  agmmt 


RlDGWAY* 


February  Bth, 


»'      II 


JJ?  applied  for  a  rule  calling  upon  the  lessor 
plaintiff  to  Bhow  cause  why,  in  defanU  of 
the  costs  of  a  former  ejectment  between  these 
iin  a  certain  time  to  be  named  by  the  Courts 
ant  should  not  be  at  liberty  to  non  pros 
ejectment.     It  appeared  on  tlac  aflidnvits, 

fendAXil  m  case  those  cosU  are  not  jiaid  bt^fore  p  ccrtaiti  tU^ 
ion  pnn  tli«  ejectmcni  pending. 


Wheie  n  rule 
I  ma  Ueen  oU- 
taintd  for  slay- 
ing tiie  pro- 
ceedings in 
tjeomeiu  till 
the  c<Hsts  of  a 
form  IT  LJect- 
nient  Lave  been 
pud,  the 
Court  will  not 
inter  fere,  irjd 
to  bti  named  by 


thftt 
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that  ^nn^  Walker^  the  person  last  seised, 
^r  lith,  ISOI9  and  that  the  lessor  oF  the 
his  bill  in  equity  to  recover  the  premi 
which  bill  was,  mi  demurrer,  dismissed, 
term,  IS  19,  he  brought  an  ejectment,  and 
ot  the  Summer  assizes  of  that  year,  was  nc 
Hilary  term,  1820,  a  second  ejectment  was 
at  the  trial,  at  the  subsequent  Lent  assizcB,  | 
had  a  verdict.  On  the  iSthOctoberl  182  J 
claration  in  ejectment  was  delivere^^  nod  ii 
term  last,  a  rule  was  obtained,  and  oiade 
laying  the  proceedings  until  the  costs  ol 
ejectment  were  paid.  These  costs  had  bee 
were  still  unpaid.  It  was  admitted  that  ti 
any  precedent  for  such  a  motion.. 


Per  Curiam.    There    is   no   precedent 

motion  as  this ;  and  the  effect  of  it  would. 

■  ■',■■' 

if  the  party  could  not  pay  the  costs  witl 
limited,  he  would  be  altogether  deprived  ol 
by  ejectment,  the  twenty  years  having  n< 
We  think  we  ought  not  to  ga  farther  tli 
cedents  have  already  gone  in  these  ca^es. 


^         •;      \- 


20  &  3d  Yeaus  of  GEORGE  IV. 


}  against  the  Inhabitants  of  Wil- 
mington. 

es  by  their  Order  removed  John  Moore, 
na  faraiTy,  from 'the  parish  of  Crayford  to 
mtmingion,  in  the  county  of  Ke^it.  The 
ppeti  connmied  the  order,  subject  to  the 
I  Court  on  the  following  case. 
t\  Join  Moore,  never  did  any  act  by 
Hired  a  settlement  in  his  own  right*  la 
I  he  was  removed  with  his  fatlier^  Thomas 

order  of  two  justices,  from  the  parish  of 
he  parish  of  Wilmiftgton,  as  the  place  of 

the  pauper's  father,  which  order  was  ap- 
ty  and  upon  the  hearing  of  tlic  appeal 
rbe  pauper,  in  the  same  year,  returned 
er  into  the  parish  of  Crayford,  and  was 
reek  to  Sir  Henry  Crewe  in  that  parish,  in 
be  continued  as  a  weekly  servant  for  nearly 
Upon  leaving  the  service  of  Sir  Henry 
bwed  the  occupation  of  mole-catching  in 

Crayfardj  by  which  he  obtained  his  own 
lever  resided  with  his  btlfer's  family,  nor 
'  cxerdse  any  control  over  him.  In  the 
lie  year  1815,  wlien  the  pauper  was  about 

left  Crayfard^  and  ivent  to  live  first  at 
tenement  at  45.  per  week,  where  he  cpn* 
sight  months,  and  in  or  about  the  month 
1817,  went  to  Baw^  where  he  rented  a 
hard  at  202.  per  annum,  and  in  which  be 
Mm  stiU 


JVAniafy  9th. 


Baring  the 
minority  of  a 
cl^ild,  there  can 
be  no  emonci- 
pation  unlets 
he  marries,  and 
so  becomes 
himself  Uie 
heed  of  a  fa. 
mily,  or  con- 
tract some 
other  relation, 
80  as  wholly 
and  permft^ 
neatly  to  ex- 
clude the  pa- 
rental coutroul. 
Scmble,  that 
the  acquiring  a 
settlement  of 
his  own  does 
not  properly 
constitute  an 
emancipation. 


;     " 


ki. 
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llie  I Dh libit, 
ants  of 


stit!  continues  to  reside.  Whilst  the  pa 
the  business  of  mole-catching  at  Cratjt/i 
Qccasionii!ly  to  visit  hi.-;  fatlier  both  at  P 
BmW?,  and  once  slept  at  the  father's  house  Ii 
he  did  not  receive  any  maintenance  or  im 
soever  from  his  father.  After  the  fatlicr  had 
house  at  Bow  for  rather  more  tlmn  a  year 
who  was  then  about  1 9  years  of  age»  marri< 
wife.  The  que&iion  for  the  opinion  of  U 
whether  the  pauper  before  his  marriage 
paced  by  his  earning  his  own  livelihood,  i 
before  nientioned,  in  the  parish  of  Crat^hr* 


Bdhtid^  in  support  of  the  order  of  s 
tended,  that  the  pauper  was  emancipated 
when  the  fatlier  gained  his  settlement  at  B 
relied  on  the  case  of  Easlwoodhe^  v.  Wi 
and  Lord  Kenymi^  judgment  in  Rex  v,  OJo 
Rex  V.  Walpde  St.  Petef^s.  {c) 

Ba-ms  conti  a,  was  slopped  by  the  Courl 

Abbott  C-  X  It  is  of  unportance  to 
general  rule  for  the  guidance  of  magistrates 
ject  of  emancipation  J  and  the  best  which  J 
is  thU|  that  during  the  minority  of  a  child 
no  emancipation^  unless  he  niamesj  and 
himself  the  head  of  a  family,  or  contract! 
relation,  ao  as  wholly  and  pernuinently  tc 
parental  controL  I  say  nothing  about  his 
settlement  of  his  own»  because  that  does  no 


fa)   I  mr,  458,  (A)  J  T.  Jl,  1 1^. 


ie)Mux 
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*jt\y  lali  under  this  ht^d.  There  can  he$ 
question,  iimt  ia  that  case  he  is  only 
o  Ills  a«>ii  aicquircd  t$ettleniciit«  Ileri^i 
B  Oliver  21 J  und  hnd  neither  marrjefl  not 
y  himh  rolHtimi  as  I  h^vc  dc-scrtbed,  ut  Uie 
s  father  acqiiiied  the  sett iem eat  bX  Bmx\ 
rfare  not  aiiancipaieJ,  ami  the  order  t*f 

Order  ofsesMom  qftit^hed.  {a) 
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Tfit*  Kfifb 
The  Inhiiblu 

flJlU  of 
■^VlLWl>.tlTOK, 


Hi-jf  t,  ri;«i«A  cum  rim«»4iw^ct,  3  r.  it,  355, 


he  King  against  RmcwAr. 


an  appeal  to  the  quarter  sessions  of  tlie  where  tbe  les- 
■  the  county  of  Lamasia\  against  tlie  foU  hejuing  tlie 
ction,    for  an   ufltnce    under   the    statute  rcmwic^km  "" 
G.  3.   €.   \0G.    s.  4.      Lancmier,    to    wit,  "a^!,^i^^l%, 
bered,  that  on   the    I9th  day  ot  March,  J^^^a  defect  m 

'  ^  '    form,  the  coun 

J  &€,  oi'e  convicted  before  us,  /?./*,  and  offings 

Bcncb  will, 

ses,  two  of  his  niajeity's  justices  of  the  peace  "po"  a  Ttmovi^t 

of  tJie  unUr  l>y 
ty  of  Lanmsfer^  of  having,  on  the  lOth  of  ctrtiomri,qunih 

le  year  aforesaid,  and  \vithin  the  ^pacc  of  ausaions jf  tiiey 

rioonths  next  before  tliis  present  VMh  day  diat^'uicreTs^no 

the  year  afurcsaid,  at  Greal  BuUon,  in  the  ^^a  "feld  thT"' 

wii0iuim\  attended  a  meelijig  of  journeymen  {j^j^'^\'°  ^^ 

\  then  ami  tlicro  had  and  held,  for  the  ^^^'^'^^    \\ 

was  •tKaX.vA  in 

[naintajQiiiTrj   supporting,    eoBlinuiiijr,   and  ^^^  convkiion 

that  defendants 

%  caubination,  ibr  a  piirpoec,  by  the  ^ta-  imd  auendted  a 

piteting  for 
carrying  on  a 
|MByt]rnit;n,  f>^f  iht  i'HrpQ$v  of  al4autiu<^  an  adv^nice  of  wages  i  Held,  that 
MS^cmymonv  ivtUi  tlie  words  of  ilie  net,  which  pruhihiliS  combiuatieiu 
not  of  w«gfs,  and  that  the  tDnvLctioa  was  bufTteknt. 

M  m  2  tutc 
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1822.       tutein  such  case  made  and  provided,  a 
^^  j^^     next  mentioned,  declared  to  be  illegal,  t 

agmut        bination  of  joumeyilien  and  workmen  in 
bleaching,  for  the  purpose  of  obtaining 
wages  in  that  business,  contrary  to  the 
the  39th  and  40th  years  of  the  reign  of  h 
King  George  the  Third,  inti&ufd,  &c* 
peal  came  on  to  be  heard,  several  objecti 
by  the  counsel  for  the  appellants  to  tl 
conviction.     And  the  Sessions,  without  1 
dence  on  the  merits,  made  an  order  fo 
conviction,  subject  to  the  opinion  of  this 
sufficiency  in  point  of  form. 

jr.  WiUiams  and  Denman^  in  support 

sessions.     Even  supposing  the  sessions  y 

no  precedent  which  can  be  found,  where 

ever  interfered  after  the  sessions'  have  < 

viction.     This  is  like  moving  for  a  ne^ 

acquittal  for  a  misdemeanour,  owing  to 

on  the  part  of  the  Judge,  which  is  nevei 

cases  in  which  this  has  been  done  bef 

Alien  (a).  Rex  v.  Cook  (6),  and  Rex  ^ 

But  all  those  cases  were  reserved  on  facts 

latter,  the  convictions  had  been  affirmed 

Here  too  the  act  on  which  this  conv 

has  fixed  a  limited  time  within  which 

be   preferred,   which   affords  an  addit 

against  reserving  a  case  on  a  mere  poi 

after  long  delay  in  the  court  above^  i 

merits  at  the  sessions.     But  supposing 

I'  (a)  ISEcMfd^S.  (6)  3r.Jl.519. 


20  &  SD  Years  of  GEORGE  IV, 

as  a  preliminary  objectionj  then  the  con*' 
ectlve  iQ  forin.  It  only  states^  tliat  the 
edy  attended  a  meeting  for  the  purpose  of 
upporting,  continuxng,  and  carrying  on  a 
3r  a  purpose  by  the  statute  declared  to  be 
:omb]nation  for  the  purpose  of  obtaining 
if  wages.  Now  this  does  not  follow  the 
act  S9  and  40  G,  3,  c.  106.,  the  third 
ij»  in  describing  the  combinations  thereby 
calls  them  combinations  to  obtain  an  ad^ 
s.  Now,  a  cx^nibination  for  the  purpose 
s  uot  necessarily  a  combination  to  obtain, 
r  would  include  combinations  for  an  idle, 
relevant  purpose,  but  the  latter  could  only 
are  likely  or  calculated  to  obtain  the  end. 
the  opinion  of  Lord  Ellenboraugh  in  Rex 
Others  (fl),  where  he  says,  "  It  is  not 
he  agreement  should  be  for  the  purpose  of 
at  is,  with  intent  to  control,  but  it  must  be 
for  controlling,  that  is,  for  effecting  that 
It  is  precisely  in  point  with  the  present 
ifest  way  in  these  cases  is,  to  follow  exactly 
he  statute. 


529 


IS22. 
TheKiirq 


itmarif  and  Siarkie^  contra^  were  stopped 


r  J.  1  am  of  opinion,  that  in  this  case,  the 
>ns  is  wrong  and  must  be  cjuashed.  This 
ght  before  us  by  certiorari,  and  that  being 
lat  the  original  conviction  has  been  quashed 


(a)  «  East,  4S6* 

Mm  3 


by 
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1822. 


The  Kiyo 

RlOCMLW. 


■Hi 


by  the  sessions  for  informality.  It  is*  the 
examine  it,  and  if  we  cannot  see  imy  irifbri 
quash  the  order  of  sessions.  But  irt  s6  dt 
not  to  deprive  the  party  of  his  appeal  oil  t 
therefore,  we  shall,  after  quashing  the  or< 
send  the  case  bfick  to  ihem  to  enter  coi 
hear  the  appeal.  Then  is  there  any  in( 
man  entertains  greater  respect  for  the  6\ 
EUenboratigh  than  I  do,  but  I  own  that  t 
quoted  from  Rex  v.  Nield  and  Others  is  noi 
ny  laiiid.  He  ^eins  to  ha?e  coosiilercd 
pdEe  aft  S}7HMiyiiious  witk  the  word  intcn 
tlKNigfat  that  an  ogi*eement  with  inteat  to 
moH  be  an  agreement  to  control.  But 
act  of  parliament,  I  atoi  of  opinion,  that 
for  tke  purpose  of  obtaining,  and  a  comfa 
tain  an  advance  of  wages,  are  the  sam 
sectioii  expressly  prohibits  combinations 
adtanoe  of  aragcs,  or  to  Us^em  tbo^  time 
decrease  tbe  quantity,  or  for  any  other  pui 
to  the  act.  That  shews,  thfit  the  legrsln 
the  word  ^  purpose'^  in  this  act,  meant  it 
mous  net  with  "  intenf,"  but  with  ♦< 
same  observation  is  deducible  from  the 
fimrtfa  ^xtion.  I  dunk,  therefore,  that  \ 
ference  in  the  sense  of  the  words  used  in  t 
and  the  words  of  the  act  of  parliament, 
conviction  is  sufficient 


Baylet  J.  I  am  of  the  same  opSlib 
words  of  the  statute  need  not  be  us^d  in  l 
it  is  sufficient  if  the  words  usetl  are  equiv 
words  of  the  act.     Now,  here  tlie  words 


30  8t  3d  Years  op  GEORGE  IV. 

ttoiog,"  ami  ^'  to  obtain,*'  ^re,  looking  iit 
ailianient,  dearly  synonymous*  As  to  the 
nij  I  tntertiiin  ao  doubts  The  sessions 
il  the  conviction  for  want  of  form,  and 
5  brought  before  us,  no  w^int  of  form  ap- 
r  order  is  Lliercforc  wrong,  but  I  agree  that 
d  be  remtitetl  to  them,  diat  they  may  now 
;  merits. 
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1822. 


agaittu 
HlliaWAr. 


concurretL 

r  sessions  quashed,  and  case  sent  back  to 
sions  to  enter  continuances  and  hear  the 
on  the  merits. 

(«}  M«lm^  J.  fadl  hti  list  cotiri. 


against  the  Mayor,  &c.  of  Great 
Yahmduth, 


Ffbruaty  11th 


^  Serjt.  had  obtained  a  rule  to  shew  cause  Wh«Pe»  in  « 
Master  of  the  Crown  Office  should  not  corporation    ^ 
the  matter,  and  tax  the  dcrcndaota  their  ^^^  ^e%- 
ise,  which  was  a  traverse  to  a  return  to  a  fitlllf  r*^™ 

'  drawn  in  con> 

miis*  commandtUfT  the  defendants  to  ad-  «fiwence  or  the 

^  iibscu{:ei>ratna- 

:utor  to  bis  freedom-     It  appeared  that  «<?»^**i  witness, 

who  is  one  of 

,  one  of  the  common  councilmen  of  the  the  corporation, 

*    I       *  I     1     i(>     r     1  and  Jt  does  not 

a  matenal  witness  on  benafi  of  the  prose-  appcm-thatBudi 

,  1     i_  •   t  i_      1  absence  arises 

poenacd  to  attend  the  trial  at  the  last  as-  from  tbc  act  of, 
//..     In  consequence  of  his  absencet  the  ^oJi^witTtibo 

other  corpor*' 
tors,  the*  pro- 
«ompdled  to  pay  th«  cents  of  not  prDceedlng  to  tri^l  punuant  lo  notice. 


Mm  4 


record 
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1821^. 


record  was  withdrawn.  The  Master  ol 
OflScc  certified,  that  upon  reading  the  i 
duced  before  him  on  both  sides,  he  was  oj 


'rbe  Kivc* 
againH 
TlieM«yor,ifcc  n  w 

of  GftsAr .     costs  ouffbt  not  to  be  paid  by  the  prosecute 

ceeding  to  trial  in  this  case,  it  appearins 

proceeding  to  trial  was  occasioned  by  Idie  f 

'..^     C  ^^  ^^^  Witnesses  subpoenaed  by  the  pros 

'*     "     t^itnfiss  was  a  member  oFthe  corporation, 

*  ^aWnce  tnere  was  riot  any  safficient  excuse 
*'     .«  .  V  -tdtiuedi*  Ih  support  of  the  rule,'  thai  this 

i.^    pYoce^ded  upon   a  wrong  principle,  bas 

mere  circumstance  of  the  witness  being  a  r 

corporation,  ai^d  being  absent  without  suf 

'  was  tioi  sufficient,  unless  it  appeared  als 

sentidg  himself^  he  had  acted  in  coUusioi 

•  'fendants. 


t^  Courts  after  hearing  S/orJE:s^  who  s 
'  and  Blossetf  Seijt.,  and  E.  Aldenonj  i 
the  rul^  directed  that  the  case  should  gc 
Master  to  examine  the  affidavits  again  as 
whether  the  absence  of  the  witness  was  pre 
SLCtofy  or  in  cbllusion  with  the  other  coi 
recting  him  to  award  costs,  in  case  hew 
that  the  witness's  absence,  although  with< 
dtcus^  iurbse  entirely  from  his  own  act. 


?»'  •  J':-,   y   T 

.   '   ^  k  ^  ■ '  • 

,\.\VK'i)   v:\\  . 

..-.'. 

/    - 

.1.^. ._..? 

p.,   ff   :j.j'J.«ii 

»''?^ 

•r. :, 

'.'■-■■ 

:..':.  w-s-.> 

y>v.;  )ju   !]  ■■ 

■■-•-•:,., 

■l-    ^■'' 

■  '    '■       ;  \. 

.-.  vV,  ;;w  a 

"diiirA'l     ^,,1 

..j;i    ■ 

;•      / ; 

■  ■    J    .•  s     !   ' 

t  .'  .  •'/     ' 

-..vA  ,-^Jtr, 

(rs)   ^V'.- 

/     t-v 

,  ^  >.  y  "'  ^ 

'^        '    J       ^ 

'  „.;m^ 

"■^  '-0  j^oqq 

-/\ 
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sn 


WS  had  obtained  a  rule  to  shew  €aui»&  why 
!ant*3  attorney  should  not  pay  to  the 
ittoroey  the  costs  of  the  oppositions  to  bail 
&-  It  appeared,  that  on  the  1 7th  Ikcembcr 
f  was  given  in  the  name  of  the  defendant's 
hat  two  persons  of  the  name  of  Miles  aod 
^ould  justify  as  bail  tm  the  2Uth  December. 
&,when  the  notice  was  servedi  the  managing 
le  defendant's  attorney  assured  the  plaiDtiff's 
B.t  the  bail  were  both  r^pectable  persop%  and 
that  he  would  consent  to  their  justification, 
out,  however,  upon  enquiry,  that  Hidchings 
solvent,  and  upon  this  being  discovered,  the 
t  justify*     On  the  22d  Ikcember^  appLication 

to  add  another  person  as  bail»  and  on  the 
ce  of  justification  was  given  for  MikSf  and 
m  Mood^y  whose  residence  was  described^ 
derioo  Bmd^  Souihxmrk.     On  the  3Jsti)e- 

parties  attended  at  Mr*  J,  Hairoj^'^  chmn- 
Mbcw^  did  not  attend.  On  the  Ut  Jm^uar^ 
>tice  of  justification  wns  given  for  the  2d,  ^nd 
Jamtmyt  it  appearing  that  Mood^'%  residence 

misd^cribed»  being  No,  50,  Walerlm  Boad^ 

the  bail  did  not  justify.  Another  notice  was 
he  4th  Jammry^  when,  upon  attending  at  the 
lamber^,  Milm  was  rejected  as  being  insufli^ 
lUppon  of  his  rule,  he  cited  &dfr  v.  SmUh,  (a) 


1802* 


Where  an  »W 
lomcy,  know* 
tag  that  bul 

puts  them  in, 
and  givei  notice 

lie  wUJ  be  per- 
gaaall|r  liable  |» 
pAf  the  co*u  of 
the  oppoaiticin« 


(«)  ChUl^,  BO, 


T\srm 
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Turton  shewed  cause,  upon  an  affidavit,  ¥i 
that  the  representation  made  as  to  the  resp 
the  original  bail  was  made  by  the  managing 
out  the  knowledge,  privity,  or  consent  of  the 
attorney,  and  that  the  mistake  as  to  Moodi 
was  a  mere  clerical  error :  and  he  contender 
was  DO  reason  to  make  the  defendant's  attoi 
costs  in  this  case,  it  not  i^pearing  that  h< 
vexattously  in  the  transaction. 

AndrfBDSj  In  support  of  his  rule,  was  sto] 
Court* 

Abbott  C.  J.  Here  there  clearly  was 
saltation  as  to  the  respectability  of  the  orig 
the  managfng  clerk  of  the  defendant's  atto 
indeed  now  said,  that  all  this  was  without 
or  knowledge  of  the  latter,  but  he  does  not 
at  the  time  when  the  bail  were  put  in,  he  w 
of  their  insufficiency.  It  was  his  duty  to  U 
to  put  them  in  as  bail,  if  he  knew  them  to 
justify ;  and  ft  wilt  be  a  wholesome  lesson  1 
make  the  defendant's  attorney,  in  this  cas 
costs, 

,  ^  Rule  absolute, 


blfl^l4*' 


I     if 
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LfNG  agalmt  the  Justices  of  Colchester^    ^^nrf^i, 


ypPf  in  last  Michaelmas  term,  had  obtained  a 
nisi  for  a  maodamus^to  the  justices  of  Col- 
to  enter  continuances^  and  hear  an  appeal 
the  oirersecrs.'  accounts  of  the  parish  of  St  Bo- 
i  the  borough  of  Cokkesier.  The  accounts  hi 
had,  on  the  lith  Ma^  lastj  been  duly  allowed 
justices,  pursuant  to  1 7  G*  2.  c*  38,,  at  a  petty 
;  but  they  had  not  been  examined  and  allowed 
qal  sessions,  pursuant  to  50  G.  3.  c,  40,  The 
dismisled  the  appeal,  on  the  ground  that  they 
jurisdiction. 


It  is  not  Di'cev 
sary  in  order 
to  give  ilie 
Ju&tici»  at  si^< 
fiioDs  j^]'iMlie' 
l1iln  to  hear  an 
appeal  Agftln^ 
overHMin'  acs- 
counts,  ibjit 
such  accounts 
ahoukl  prcvU 
ou&ljr  bAV4^ 
bccu  ^lamincd 
tnti)  nlbwal, 
pursiuanc  i(» 


and  Watford  shewed  causep  The  sessions,  in 
ij  had  no  junsdiction.  In  Rex  v,  Barlktt  (a),  it 
I  (before  17  G.  2-  c,  38,)  that  the  sessions  had 
diction  until  the  accounts  had  been  allowed, 
t  to  43  Eliz, ;  and  in  Rex  v,  Whkeur  {h\  wh!ch 
i  after  17  G,  2.,  the  same  law  was  laid  doftii. 
>y  the  50  G.  3.  c,  49.,  certain  other  provisions 
ide  to  the  mode  of  allowing  overseers'  accounts, 
tn  Lester^  case  (t),  were  held  to  be  cnniulatJve, 
sOj  by  parity  of  reasoning  to  the  cases  above 
hcsc  provisions  should  be  compiled  with  before 
peal  can  be  made* 

Cwiam.     We  are  quite  satisfied  that  the  sessions 


^r.  9S3. 


[b)  ZBmfAM5, 


(c)  16^,574* 


had 
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appeal.    This  rule  must  be  absolute. 


HieKivo 

agaimi 

Tbe  Jutdcet  of 

CohcmartEM, 


] 


Jessopp  and  Brodrick  were  to  have  suppc 


FoxALL  against  Ba/^ks  and  Ai 


not  object  to 
Biich  taiatioo. 


t^^^Z    H^'^HIifSON,   on  a  prior  day  in  tl 
liffoTcosti  tained  a  rule  nisi,  callmg  on  the  i 

may  be  indorsed 

on  the  postca     torney  to  produce  the  postea  in  this  caise, 

■ftar  obstt  have 

been  taxed,  B.,  in  order  that  he  might  certify,  to  depri 
theddeDduta*  tiff of  his  costs.  The  case,  which  was  an  actio 
pmenTJDd'did  ^^  ^*^  ^^  ^^®  '®^  assizes  for  Sunyf  befc 
when  a  verdict  was  found  for  the  plaintiff  < 
fiurthing.  The  Judge,  at  the  trial,  intimated 
of  considering  whether  he  should  certify  or 
pearec^  by  the  affidavit,  that  the  costs  had  be 
taxed,  and  that  the  taxation  had  been  atte 
clerk  of  the  defendants'  attorney,  and  that  i 
was  then  made.  Subsequently  to  this,  a  su 
taken  out  before  Wood  B.,  to  shew  caus^  wh 
should  not  be  produced,  and  a  certificat 
thereon.  This  summons  was  attended  by 
and  the  learned  Judge  then  expressed  his  i 
certify,  but  the  plaintiff's  attorney  refused  to  ] 
postea  for  that  purpose. 


Derton  shewed  cause,  and  contended,  that 
cation  for  a  certificate  came  too  late^  after  th< 
beeA  taxed. 
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wu  The?  fqppUcation  was  in  time,  for  a  ccr- 
at  any  time  be  indoris^d  on  tbe  poatea.  Let 
made  absolute,  and  with  costs. 

Rule  absolute,  with  coits. 


s        537 
1S22, 

Fox ALL 

tMgaimt 
Baivka. 


Chappell  against  Ashley* 


!ffS  moved  for  a  rule  nisi  to   tliscliarge  a  Whcnade^ 
granted  on  a  former  day  in  this  term  for  execution  for  a 

;  the  defendant  (under  the  compulsory  clause  ^ndw^swM 

urds'  act)y  to  give  an  account  of  his  estate  ^^t^^teofihe 
pursuant  to  that  statute.     It  appeared  that  ^^f^'/r^^^l^-' 

due  to  the  plaintiff  amounted  to  112/,,  but  ^^^^^^^  , 

'^  '  that  sum,  he  ii 

hole  amount  of  the  debt$  with  which  he  was  l'*^le,  at  the 

iostaDce  of  the 

I  execution,  exceeded  300/.     It  was  contended  pankuiar  ere, 

ditorp  to  be 

iecond  and  third  clauses  of  the  SS  G.  3.  c.  5>  brought  up 

-  ,  11*  I  1        under  tlie  com- 

9nstriied  together,  and  that,  inasmuch  as  the  puisoo  duu^e 
could  not  be  entitled  to  the  relief  given  by  IJJt'^j^  3%^5, 
1  clause^  he  ought  not  to  be  subjected  to  the 
7  power  in  the  third.  .   ^.,^  ^j^ -j^  j^ 

T  C.  J*  I  4m  of  opinion  that  the  defendant 
ijtled  to  this  rule.  The  act  of  parliament  U  a 
one  for  the  benefit  of  the  creiUtor;  and  I 
ktiti^,  qompetept  for  any  one  creditor  whose 
I, not  amount  to  SOph  to  avail  himself  of  this 
the  act,  and  to  compel  the  defendant  to  assign 
jrty,  whatever  may  be  the  whole  amount  of  the 
twbich  |he  def^dwt  is  in  execution.  ^ 
'-'.ij  ^  .:•   .  . ,',!<;  .'.';   ..,:j  ,  ,....:..      ^ule.reftfsed. 
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Tuetdmyt 
February  I2tb« 

A  clerk  to  aa 
attorney  held, 
during  the  term 
for  w|iich  he 
was  IxMind,  tbe 
ofliceof  sur- 
veyor of  taxes 
under  the 
crown :   Held, 
that  he  could 
not,  within 
:«M?.S.  C.46. 
t.8&ia,  foe 
oomideredas 
aeiirhigliii 
whole  time  aad 
term  in  (he 
proper  btisineM 
of  an  etUAiiey^ 
and  that  he 
ou^  not  to  tte 
admitted  dn 
the  roll,  and 
that  having 
been  admitted, 
he  ought  to  be 
itrnck  off. 


In  the  Matter  of  Taylor,  Gent,  o 

JT  ALDERSON,  in  last  Michaelmas  ten 
a  rule  nisi  for  striking  this  person  oS 
attorneys  of  this  court,  upon  the  ground  that 
duly  served  his  time  as  a  clerk  to  an  attorn 
peaved  upon  the  affidavits,  that  during  the 
for  which  he  was  bound,  he  had  been  survey 
for  the  wapentake  of  Claro^  and  the  borough 
of  Jiijxm,  in  the  county  of  York ;  for  which 
occupied  an  office,  where  the  business  relat 
taxes  was  conducted.  The  affi^iavits  in  answ 
this  fact,  but'  stated  that  the  business  of  the 
not  occupy  more  than  one-eigTith  of  his  time 
during  all  the  remaining  portion,  he  was  ei 
learning  his  profession  as  an  attorney. 

Scarlett  and  Utllectale  shewed  cau$e,*  and 
that  this  was  no  more  than  if  the  time  empio; 
as  surveyor  of  taxes  had  been  allowed  to  h 
consent  of  his  master  for  the  acquisition  of 
useful  information,  or  for  amusement;  and 
stantially  he  had  served  the  full  time  required 


JB.  Alderson  contra  referred  to  22  G,  2.  c.  4 
which  every  person  who  shall  be  bound  to 
attorney  shall,  during  the  whole  time  and  term 
continue  and  be  actually  employed  by  such  a 
the  proper  business,  practice,  or  employmi 
attorney ;  and  by  section  10.,  before  he  can  be 
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a&ke  an  affidavit  that  he  has  actually  and 

d  during  the  said  whole  term  of  five  years. 

^  were  two  inconBJsteiit  cmploymenis,  ana,        T^vtoa, 

!ie  could  not  possibly  have  served  the  whole 


\am*  It  is  very  Important  that  we  ahould 
!se  provisious  to  be  strictly  complied  with, 
arty  having  an  employment  under  the  cmwn 
whole  time,  could  not,  with  propriety,  have 
equtsite  affidavit-  And,  therefore,  however 
my  regret  it,  we  think  it  our  duty  to  make 

Rule  absolute. 


agamst  the  Justices  of  Surrey. 


\Y  had  obtained  a  rule  nisi  for  a  mnndiiimis  where  » amimc 

,  gives  ati  appenlj 

justices  of  iSif?r^5^  to  enter  contmuances,  and  theappeiknt 
ppeal  oi  Andrew  Barmt  ^gmnsi  a  convicUou  ibie  notice  to 
g  under  12  G.  2,  c.  28.      The  defendant  was  [^If  ^rch'n^ 
oa  the  6th  November  last,  and  entered  into  h^";„"^ltfj!! 
ices  to  appeal  asr&iDst  it  to  the  next  quarter  *^"V*  *!!^ 

^'  ^^  *  notice,  if  ftm- 

It  was  sworn  on  the  one  side,  and  denied  by  *^^^^^^^^  ^  ^ 

time,  is  tttffi- 

*,  that  at  the  time  of  entering  into  recog-  dunt, 
bis  attorney  gave  a  vei*bal  notice  to  the  in- 
r  his  intention  to  appeal.  The  defendant 
in  order  to  prosecute  his  appeal  at  the  last 
ics&ions,  when,  there  having  been  no  notice 
in  WTiting,  the  Court  refused  to  hear  the 
The  ^th  section  of  the  act  giving  the  ap- 
peal 
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1822.  peal  statesi  that  *^  persons  aggrieved  may 
"~"  rea,w^p|ale  notip  to  the  prosecutor,  and 
y»utti       reeoguiza^ces,  &c." 

SuftUEY. 

TWon  shewed  cause^.and  opatemled 
sions  were  to  judge  what  was  a  xeasqg 
appeal,  ood  they  wer<^  of  ^opinjan  tb^ 
notice  in  writiiig.  /. 

CawUy  apd  Addplm  contri,  8tQ|3yped.  b; 

Abbott  C*  J.  We  are  of  opii^on, 
statute  requires  reasonable  notice  to  be 
not  necessarily  mean  that  (he  notice .  shpi^ 
ing,  but  only  that  as  to  time  or  number  ^f 
be  reasonable.  Here^  however,  as  the  fs 
we  shall  only  grant  a  mandamus  tp  the 
roanding  them  to  examipe .  w^et^.  ^e^ 
notice  h^s  been  given,  and,  in  t|i^  ,C98^ , 
tinoances,  and  bear  the  a^peaL.  , 

.Rill 


Johnson  against  Birley  and  6 


CoJ^nSl!  ^  JJTTLEDALE,  on  a  former  day  m  t 
upon  a  proper  tained  a  rule  nisi,  callinir  on  the  plain 

cjtte  being  made  '  .    P..   ,,   ^      *r 

for  it,  require    to  disclose  the  place  of  residence  and  c 

the  pUiotiff*s  -      ^  fi  '  '•♦'  * 

atuMney  to  give  the  plaintiff  to  the  defendants,  and  for  sta; 

to  the  defend- 
ants informa- 

titin  as  to  the  place  of  abode  and  oocupatton  of  tfas  plaintiff.  AaA  % 
a^uult  was  stated  to  have  taken  place,  at  a  maatii^  at  wWcfa  mmf  thoai 
present,  and  the  defeadanu  did  n6t  know,  and  coukL  not  ind  out,  iMr' 
who  the  pUintiff  WM,  tba  eo«rt^lh«y|btlt  a  pnopv  OHO  te 
liiion  to  be  giTco, 


^    I 
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tbe  mean  time.  It  was  an  action  of  tres- 
isault  brought  againat  the  Manchester  Yeo- 
lieir  conduct  on  the  16th  August^  1819.  To 
>odaiit3  plended  several  jiistificatians,  besides 

issue.  The  affidavits  statcil  that  the  de- 
1  their  attomiesi  had  matle  minute  and  par- 
ilries  in  Aianc/tesicr  and  its  neighbourhood 
who  the  plaintiff  was^  withont  success  and 
d  applied  for  the  requisite  intbrmaticn  to  the 
ttonie}^  who  had  refused  to  give  it*  The 
which  the  assault,  if  any,  took  place  was 

many  thousand  individual-  ' 

A  Bitigham  shewed  cau^e.  This  is  a  novel 
The  only  instances  in  which  it  has  been 
re  been  in  qui  tarn  aclions^  and  in  ejectment. 
54.  and  Crompton'sPr,  ^73,  state  this  hitherto 
en  the  rule  of  the  Court  ;  and  in  Braceby  \. 

the  Coun  expressly  so  laid  it  down.  As 
Kirby  (6)s  it  probably  was  a  qui  tarn  action, 
lal  does  not  distinctly  so  appear;  and  so 
been  Anonymous,  (c)      As  to  Taylor  \\  Har- 

was  the  case  of  a  plea  in  abatement,  and 
r  upon  this  question.  Here  the  existence  of 
'  U  admitted  by  the  plea,  and  if  ttie  object 
ts,  it  is  now  too  late  to  apply  fur  security 
rhe  plaintiff  may  have  good  reasons  for  not 
listlose  hi^  occupation  and  place  of  ubpdC) 
mU  being  jxiwerfulj    and  irriuted   aguiust 
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JOHKWV 

pgaiHsi 


&iii4c^  fiWoci:  Serjt,   lAUkdale^  ^\ 
mppo4  of  tli«  rul^  wcice  atopped.by  th^ 

A«n(^  A  Jp    ^^  dw»  opt  clefurjy  ai^ 
t^.qpo  of  C^flWI^.^KWy  wiu  n  qui  toipp 

qu^iif  ,fOQ^i,  Ji  S(r.  40il. ;  so  that  it  i^  at 
jput,  igyd^poQ^ntly  of  any  iiutbori% 
^t  t^e  da^,iulniiQistr4^ti9D  of  jqftipe  i^ 
s^  ftbpujkl  ^  niade  absolute.  If  it  sbpi 
PP  ^V  <^^y  appIica^oQ  for  security  for 
probably  be  without  success.  But  ther 
why  the  plaiutiff  should  BOt  give  this  infi 
d^feodfynU.  Unless  they  have  it^  they  will 
^iflfl^^)^  ia  preparing  their  defence, 
a^si^ult  to9l^  place  at  a  meeting  of  uiany 
1^0%  aii4  thie  defendants  may  tlt^er^fo^e 
be  ivUP8!^<e^  ^orant  of  the  plaiptiflf' 
Ij'he  x\3^  g^nen^ly  has  l,»en  con^fin^ 
qn^^ptment  and  qui  tani^  becayiie  it  is  on 
that  if^  ordinarily  happens  tVt  a  ^%\ 
iglHV^t  oC  the  pU^nti£  It  i«  o^  doJ 
all  cases  tp  do  eq^ual  justice^  and  that  re 
rule  should  be  mad^  absolute, 


Batley  J.  I  am  of  the  same  opinio 
positive  affidavit  that  the  defendants  cai 
gent  search,  find  out  who  the  plaintiff 
they  ought  to  know  that  fiict ;  fot  if  th^ 
be  a  great  obstruction  to  justice.  P] 
statute  of  Westminster  J  a  plaintiff  appeare 
lets  he  had  a  special  writ  authorising  hi 
attorney.    Then  the  pleadings  were  or 
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ad  the  privile^  of  seeing  find  Icnoi^iftg  who 
P  wtti.  In  dtsefe  oT  tqn}  tarn  aetldn^  vtod 
ules  of  this  sort  have  been  before  granted, 
Oftke  cases,  it  oot  titifrequenliy4idppei1^tb^t 
d6C8  not  know  who  the  pl^Ibtiff !».  'ft'mdst 
osed  ^lat  the  anthoriey  of  Brttetly  ▼.  BaUini 
[tiesttoned*  Independently  ^f  th^  MH  ib 
liord  C.  X  has  referred,  the  prabticif  'of 
»as  sinte  been  matei'ially  alteretl.  At '^t 
ebuHs  invariably  refused  tb  require  ftecuiflfy 
be  given.  The  practice  ndw,  as  to  tihi^r,.  Js 
\  the  other  way.  I  have  no  dpubt,  thttt,  in 
exercise  of  the  discretion  vested  in'tis^  we^ 
^ant  this  rule.  Flere,  many  thousands  were 
le  meeting  at  which  the  alleged  assault  took 
t  may  make  all  the  difierence  to  the  defetice 
o  the  plaintiff  is,  and  thus  to  ascertain  in 
'the  crowd  he  stood.  The  justification  might 
irent,  whether  the  plaintiff  waa  actively  em- 
nly  a  8pe<:tittor  of  the  tumult.  It  is  requisite, 
Bt  both  parties  may  have  a  lair  triftl, 'that 
JOB  feqvdred  by  this  nile  should  be  ^Ven/ 


t.1 


M0 


\: 


and  Best  Js.  concurred. 


Rule  absolute,  {a) 


^,^m^  Othery  ▼.  SviUh  and  HQotber,  TWa.  7.  IS^JJ^  jjie 
im  PlflM  gramcd  s  urniUr  application  ia  ao  action  on  ft« 


V   ^«  • ;  .:  ii..:- 
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D6E  on  the  Demise  of  John  H 
COMBS  ^^in^  Yates,  Hawker,  a 


Deriaeof  E  tPJECTMENT  to  recover  certain  m 

romnnoii-liouie  1  j 

mnd  lands  to  gcc.  in  the  couiUy  of  DevoH'     Ple( 

trustees  upon 

tnist  untiijoAn  At  the  tri^l  before  TVood  6.  at  the  1^ 

ning  should  the  county  of  DevoTij  1819,  a  verditt  wi 

oH"  f^^  ^^^or  of  the  pbintifl^  subject  to  the  opiiil 


John  Luscombey  of  Combe  Itojfal^  \ti 
Deootijheing  seised  in  fee  of  the  prem 
by  wiU  devised  unto  three  trustees  thei 


"o^ufh*^^"  on  the  following  case. 

ing  and  using 
ttie  testator  8 
sumaroeof 
Ijuscombein» 
Eteadof  his 
own  sumaxney 

ivith  limitations  and  their  heirs  fbr  ever,  all  that  his  ci 
and  other  sons    and  tencmoit,  barton  lands  and  heredi 

in  strict  settle- 
ment, thej  sererilly  taking  and  using  the  testato^  surname  in 
There  were  other  limitations  over  to  other  persons.  The  wdl 
proviso,  that  when  any  of  the  premises  thereby  devised  should  ves< 
bearing  the  sumiune  of  Luscomhe,  that  person  should,  «s  soon  i 
possession  of  the  estate,  take  upon  himself  tlie  name  of  Luseombe,  a 
for  and  instead  of  bis  own  surname,  and  should,  within  three  years  the 
his  own  name  to  be  altered  to  the  testator*s  surname  of  Luseombe  by 
some  other  effectual  way  for  that  purpose,  and  in  case  any  bf  the  p< 
estate  was  limited,  and  who  should  bv  in  possession  of  the  same,  sho 
the  testetor*s  sumam?,  bat  should  neglect  to  get  an  act  of  pcrliaa 
authority  as  effectual  for  that  purpose  as  aforesaid,  for  the  space  of  th 
he  should  be  in  posiessioa,  thai  then  the  estate  devised  foV  the  benefi 
neglecting  to  get  such  act  of  parliament,  or  other  authority,  should 
void,  as  if  no  sucb'ttse  or  estate  had  been  thereby  devised;  and  the  sa 
ately,  upon  the  expiration  of  the  three  years,  go  over  to  and  vest  in 
remaindt  r  or  reversion,  in  the  same  manner  as  if  such  person  so  negl 
surname  was  dead  without  issue,  upon  this  express  condition,  that  su 
did  and  should  also  take  the  testator's  surname,  and  get  an  act  of 
uthcr  authority  as  effectual  for  that  purpose,  otherwise  the  estate  was  to  i 
Monninst  before  lie  came  of  age,  or  entered  into  possession  of  the  pn 
upon  himself,  used,  and  bore  the  surname  of  Ltiscomhc  and  no.  citki 
parliament  had  ever  been  obtained  authorising  him  to  change  his  nami 
licence  for  that  purpose  obtained  within  lliree  yeara  after  he  so  enter 
Held,  that  inasmuch  as  he  bore  the  surname  of  LuiCitnbe  at  the  time  t 
to  him,  he  had  subttentially  oeropHed  with  the  directions  of  the  testi 
not  incur  a  forfeiture  of  that  estate  by  not  ^btainin^  an  act  of  ( 
authority,  the  proviso  only  applying  to  persons  not  bearing  the  surm 
the  time  when  the  estete  vested  in  them.  * 
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ff4  and  other  premises  tbereia  described,  and 
parcels  of  land  called  BmiSj  enjoyed  with 
last-mentioned    tenement,   with    the   rights, 
Bud  appurtenances   thereof  situate  in  Wi^ 
ind  all  that  dose  o?  parcel  >af  lund  ttffled 
situate  in  the  parish  of  Dodtrookf  in  the  said 
Lh  its  appurU  nances,  and  all  6thcr  kis  frcfe- 
uages,  !and%   tenements,  and  hereditwnents 
\  fiUuate  in  Devon  or   else^diere^  with  tbrfr 
ace*:    upon  the  trusts,  and  ta  and  for  tkte 
m^  and  under  and    subject  to  the  powers, 
,    and    provisoes    thereinaftar   expressed    of 
ruing  the  sanie,  that  is  to  say,  as  for  and 
5  the  capital  manfiion  of  the  barton  of  Ckm6e 
^esaid :    upon  trust  to  permit  and  suffer  1m 
trgmtt  Mannings  wife  of  Richard  Manning, 
aiecfib  Marii/  Cnedj    her   iiater,   and  Juliana 
(who  then  lived  with  him  at  Combe  Bogal) 
sorrivor  of  them,  to  hold  the  said  mansion 
premises,  and   to  inhabit  the'  said  mansion 
i  to  take  the  rents  of  the  other  premises  as  a 
ce  for  their  maintenance  and  education  of  his 
yhn  Ltmombe  Mannings  son  of  the  said  Mar- 
mirtgt  who  he  willed  s^hould  live  therewith,  and 
^oTided  for  and  maintained  by  them  in  all  re« 
table  to  hts  condition,  until  he  should  attain  the 
years,  or  die;  and  from  and  after  the  determl- 
that  estate,  as  to  the  said  mansion  house  aiid  pre^ 
be  enjoyed  therewith  in  trust  for  the  mainte- 
d  education  of  the  said  John  Lmccmbe  Mannings 
r  and  concerning  all  the  other  parts  and  parcels 
lid  barton  of  C€mh€  Hc^al^  and  all  other  the 
es,  iBiid^  &c-  devised  to  the  said  trustees  and 
No  3  their 


1822. 

Doe  dem. 

LciCOMflE 


rAG 


CASES  IN  HItARY  TBRl 


1522. 

Om  dinn. 

afgainU 
Yaw. 


tbdr  heirs,  ikim  and  ItonecHftCdy  ^Aer  th# 
o^ii&e  t6  the  use  of  the  ^aid  tniit^M  «id 
trd^  for  his  said  coiirin,  John  LiocoMiB  M 
he  ihoitlA  atuln  the  age  of  *£!  yeam,  or  d 
Aduld  first  happen,  md  tathe  intent  thftt  tl 
be  setotit  at  a  yearly  reht,  andlheprofi 
Ibr  his  benefit  uhtil  he  should  attain  tb4t 
and  from  and  itnmediately  after  the  said  J 
Marmihg  should  have  attained  the  age 
then  to  the  use  and  behoof  of  theaaid  <j 
jUtttming  and  his  assigns  fdr  his  lifai  be  tak 
tiie  festatoi's  antnaina  QiLu$combg^  su  fov^ 
his  own  surname,  and  from  and  after  the 
other  determinatioii  of  that  life  estate  to 
9aid  trustees  and  Aeir  haira  for  the  life  of 
Liacombe  lianningy  upon  trust  to  preiert 
gent  remaindersi  and  from  and  inasadtai 
decease  of  the  said  JMn  l4UcomieMmmnig 
his  first  and  other  sonsy  and  theit  hetraiaal 
using  the  surname  of  £iittiPoaiife|  jm  for  and 
and  dieir  own  sutnamej  and  in  defiuik  )ef  i 
the  use  of  the  2d»  Sd,  and  4th^  and  all  iuic 
son  and  sons  oitbe  said  Afaygon^  Mamubn 
JUchi&d  Maftnrng,  her' then  husband^  and 
such  issbe,  to  the  iise  and  behoof  of  the  fi 
sons  6f  iBtrgayet  Mtmning^  by  any  after  tal 
severally  tiikhig  ahd  using  the  sumaine 
as  f  r  and  instead  of  his  and  their  own  si 
lii  (default  of  such  issue,  to  the  use' audi 
said  tru^ee»  and  tlietr  heifs,  for  the  hfc 
Jianning  upon  trust  for  her  sole  benefit,  ai 
decease,  then  to  ^e  trtistees  durisg^rtbe 
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n  trust  to  pny  the  rents  and  profits  to  Iier  for 
tniiur  limiiauons  to  her  first  nnd  other  sons, 
tking  and  using  the  ^uroumo  of  Lttscombe 
hts  and  their  own  surname,  and  in  default  of 
then  to  the  use  of  his  cousin  J.  L*  Ifyan  for 
ng  and  osing  the  surname  of  Lfiscombc^  as  fm* 

of  ]m  own  surname,  with  iimilarlimitatiDns 
fmd  other  son%  and  their  heirs  male  severally 
using  the  surname  of  Zasscombe^  as  for  liis 
wn  surname.  There  then  came  the  foUowiog 
Provided  always,  and  it  is  my  express  will^ 
freby  inipower,  direct,  and  appoint,  that  the 
«f  the  several  body  and  bodiei  of  the  sold 
hnning  and  JUbry  Creed^  and  that  the  said 
ft&f  R^n^  and  the  heirs  male  of  his  body, 
iQd  every  of  them  respectively  claiming,  or 
«iui  under  this  my  will,  or  any  df  the  limit- 
lia  containal,  any  right,  estate,  or  title  to 
VMMiiagc  and  tenement^  barton  lands  and 
itt,  with  the  appurlt^nance*  therein  before 
called  Cotrtl/c  Rotfalf  in  the  paris^h  of  West  At- 
emid,  or  any  other  of  tlie  lands  or  hereds^ 
ipri'ied  in  the  first  (a)  devise  of  thti*  will,  not 

surname  of  jAtscmubey  shall  when,  and  as 
>r  ibey,  or  any  of  them,  shall  be  respectively 
ft  of  tile  same  premises,  or  any  part  thereof^ 
ny  wtH,  take  upon  him  or  thembelves,  the 
ii€Qmbt\  and  ui^e  the  .same  as  for  and  Instead 
their  own  surname  as  aforesaid,  and  ^all 
years,  then  next  after,  procure  his  and  their 
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o^nwieQiT  Qaaies  to  be  ah^vediandid 
8001^  a4^  efS^ftaaliWfV  for  that  pniffMie^ 

cfm^syj^  ^it^er^^tf  cbe  hfiiiiiniiialfiitftdi 

iJfoiff$k,f4t^!pqfi(^  JB^m^  or  the  .beii»^  wal^  l6 
f|ll3^t|c^<^tb^  of  them  netpeoiivialy^^^^whi 

.  ^poiiiaemop  jif  th^  jaid  capital  taummgtt^ 
,iaf4>^^M|tl»9eiM5,  called  Cbmir  Agp/^ 

,>lflP(|8.  land  .beffditeflBtttits  hereby  first  dei 
pirt  tbaceo^  bjr^  under,  or  in .  nctee  «f 
jlb^i  1^  t;^  .and  uie  my  said.snnni 

,J9E|^I^  leget  an  act  of  parliameat  o^.  sc 
4;h^rhy  as  i^ffectoal  £»  that  jmrpoae  as  nfii 
spa^  of  l^pee  years  next>  after  he,  bIm^^m 
|a  posfewon  ^  ^a  same  at  Afboaid^  At 
^ch  casc^  the  vae  tfld^estate  faendjy  ^v 

V  liiaitedy  of  and  in  'the  tanie>preima«a»  1 
jbeia^of  9^  peraen  or.periiflnt  so  ne^ 
:Of  n0t  gffMtfigMob  act  6f  ^  sdiament  or  oi 

j;.9f  ilAtreatidf  ^kall  ceaae  and  b^ceneiiraid 

oitfe  4gir;e8tMte.had  baen  hereby  gteen^  deriii 

:^mi'  the  aaaBe  vpremiaef  and  eirery  '^f>a«t 
.imwfldiatel]^  ii|)oa"and  after  th^^expinllk 
)|hi^  j^eai;%igd}09iMr  to  >and  descend  ^vpoa 
^tich>|>#t8on  (OR  fiensona  aa  skJaUhe^H^xt 
0t  reiMtioiiy  er^«ntp  and /upon/whom  thb 
0)V9.rbe9dby^tkd)dr  limited  fai  the\samei 
iiQientSvapd  pdrposesi  ^  if  sochipdhon  ( 
ne^ecting  to  change  4iis  or  th^r  surname^ 
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?,  or  had  been  dead  without  issue  of  his  or 
for  bodies,  any  thing  herein  contained  to  the 
Botwithfttanding.      Upon    ifaJH    express  con- 
jveitheless,  that  aiich  person  so  to  take^  do  and 
lake  my  surname,  and  get  an  act  of  parliament 
other  effectual  authority^  for  so  domg  m  afora* 
ermse  the  said  capital  messuage  and  barton  of 
u^cds  afld  nil  the  other  pi^mi&es  hereby  first 
ihftli  go  over  to  the  next  person  to  whom  the 
f  Utnited  m  aforesaid,  who  shall  so  take  my 
AS  aforefiftid/'     On  the  8th  of  June^  1 776,  the 
duly  executed  a  codicil  to  his  will,  whereby  he 
i  fait  cousin  (  JoAn  ZMscom^e^  to  be  a  eo- trustee 
ihree  persons  named  in  his  wilL     Shortly  after 
f .  the  oodicil,  viz.  in  July  177^»    the  testator 
hkn  iMscombe  was  the   survivor  of  the  four 
aamed  in  the  will  and  codicil,  and  died  many 
oe,  leaving  John  Hmreil  Luscambe^  the  lessor  of 
l\%  his  eldest  son  and  heir  at  law,  him  sur* 
Jtdiana  Jutskctm  died  in  Nm)cmber^  1787#  and 
t  Manning  died  on  the  28th   October^   181 7* 
only  one  son,  vfe,    John  Lu^ombe  Mtmmngf   • 
«e  named  in  the  will     He  was  bom  the  28th 
^75,  and  on  his  fsoming  of    age   in   the  year 
e*  entered  and   took  possession  of    the   pre- 
question,  and  continued  in  poRsomion  thereof 
t  i29ih  of  Augmij  IBI%  on  which  day  he  con- 
is  interest  to  tho   two  defeniUmt?,    Yates   and 
^  for  the  benefit  of  his  creditors*     The  other 
It,  Mtd^fV/hs  tenant  in  posBcssion  under  Yates 
iwH^r'     Jokn  Lmcombe  Mamiing^  the  devisee, 
in  the  will,  before  he  became  of  age,  or  was  let 
ssession  of  the  premises  in  question,  took  upon 

himsdf 
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bimidf  used  And  bbte  the  fiunmine  of  jE 
from  thenoeibrth  had  borne  and  usedi    i 
bear  and  use  the  surname  of  iMOfonAef  a 
Bat   no   act  of  pariiament  had   ever   b< 
by  the   said    Jokn  Luseambe    Mcumh^^ 
named  in  the  will^  authorising  hin  a6  tx 
namc^  nor  dkl  he  procure  his  mi^esty's 
for  that  .purpose  lunil  June  1818.    Jdm  Ia 
niflg^  the  devisee  named  in  the  will^  had  1 
some  years^  jalid  had  ft  son  bora  on  or  abot 
of  Oeidber    1606^  who  i<ras  still  livings 
Motb^  df .  tlie  densees,  intermarried  raai 
wilfa  Richard  HmtMns^  and  wa^  still  livin 
cbtmtiea  iff  ejecbnent  was  served  in  1819. 
Tbkoattt  was  argued  at  the  sittihga  befor 
ftmii,  by  Sugien  iom  the  lessor  of  the  f 
Pnstm  far  the  defendont ;  and  the  foUowi 
trevemade: 

Firsts  whether  the  directions  of  the  teiafa 

tiivadire  of  Luteamie  hail,  as  far  as  re^peelec 

Jbkn  Lmstrntii^  Mannh^^  been  complied  nl 

SeoomUy,  whether  in  the  event  of  thoso  d 

having  been  ooanplied  with  by  him,  the  c 

to  htm  bad  thereby  beooase  ferfeitedi     Thir 

the  estate  limited  to  his  first  son  had  thei 

ferfiateJ,?    PcMUfthly^  whetfa^  the  surviving 

by  the  adverse  possession  of  John  lAocomi 

and  the  defemlanta  as  okiiming  under  hin 

the  year  f  794,  when  John  Lu$oombe  Mann 

of  oge  and  entered  hito  possession  of  th 

barred  from  reoovering  them  by  virioie  of  |t 

KmitatioBs:  and  if  not^  Fifthly^  whether  tl 

trustee  was  entttled  to  recover  for  the  bene 

ffmifkin^  formerly  Creed,    |(  U  x^nneoesm 
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^ts  on  these  several  poinUj  inasmuch  as  the 
\f  pronoanc^   judgment    upon   one.      The 

on  that  pointy  were  iti  substance  m  fallaw» : 
hintifT,  tt  was  contended,  that  the  estato  of 
"omlie  Manning  had  been  forfeited,  in  con- 
kf  his  not  having  complied  with  the  term»  of 
D-i  by  which  it  wa»  require<l,  "  that  »ny  p«i*ty 

the  esmie  shall  come^  shaU,  within  thr«o 
I  ntiati  get  and  procure  hm  name  to  ba 
1  changed  to  the  name  of  lAummba  by  act  cif 
!,  or  mme  other  effectual  way  for  that  pwr- 
hi?  termi  of  the  provjio  arc  not  satkfiad  by 
\  having  as!4timed  the  name  l>efore  the  estate 
lim.  It!  Leigh  ?*  Leigh  {ti\  Lord  Eldan  my^ 
^f  parliament  givin*;  a  new  name  does  not  take  , 
former  name;  a  legacy  given  by  that  name 
iaken.  In  most  of  the  acts  of  parliament  for 
^Be,  there  in  a  special  proviso  lo  prevent  the 
•  former  name.  The  kfng*s  licence  is  nothing 
I  permi^ibii  to  take  the  name,  and  doei  not 
I  name,  thertfurc,  taken  in  that  way  h  by 
assumption/'  The  intention  of  the  testator  m 
rtti,  that  any  pennon  taking  tlie  estate  under 
nd  not  having  his  name  by  descent,  should  be 

to  take  H  by  act  of  parliament,  and  shoukl 
other  fumame.  If  the  party  taking  the  estate 
mo  by  descent,  he  can  have  no  other  surname; 
could  be  no  reason^  therefore*  for  altermg  it; 
lerely  assumes  the  sismame,  he  does  not  thereby 
former  sunmmc,  and,  consequently,  the  name 
I  not  bis  only  siirnatmv  wi  required  by  the  pro* 
le  only  effectua!  mode  of  getting  rid  of  the 
ime  U  by  an  act  of  parUament* 
(a)  i5r#(.(go, 
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'For  the  defendants  it  was  contended,  tb 
viso  only  applied  to  a  person  who  did  not  a 
the  surname  of  Luscombe  at  the  time'whei 
came  to  him.  In  this  case,  J.  L.  Manning 
upon  himself  and  bore  the  nvimeoi  Luscombe 
the  estate  vested  in  him.  It  is  true  that  he  h 
that  surname  by  assumption*  It  is  shewn,  1 
Camieffs  Hemains  concerning  Britain^  that  sui 
originally  acquired  by  that  mode ;  and  in  p.  i 
learned  author  gives  an  instance  where  six  o 
children  and  four  great-grandchildren,  deso 
WiUSam  Bdhoard,  by  two  sons,  all  acquired  d 
names  by  assumption.  The  opinion  of  Lord  1 
passage  dted  from  Leigh  v.  Ijcigh,  and  that  o 
JekjfUy  in  Barlow  v.  Baieman  (a),  are  autfao 
lameefiect  Ndwit  never  could  have  been  intc 


(a)  Bat  tat  Tuietj  and  alteralloii  of  names  in  ont 
diven  reip^cti»  I  wiU  give  you  one  ChaMre  example  for 
ancient  rolle  belonging  to  Sir  WiUiam  Brerton,  of  Brerlon 
I  law  twenty  yean  since.  Not  long  after  the  conquest  IPi 
lotd  of  the  ttokie  of  Malpatte,  had  two  eons,  Dam^Dam 
•umamed  Le  CMxt  vnd  Mickardi  Van  Dwid  had  WUH 
son,  sumamed  De  Mai-passe ;  bis  second  son  was  name 
aam  of-tibe  tsitie  of  Hrfaoae  eldest  sens  took  the  name  of  ^ 
spa  Ippk  tb#  naine  of  Daukt  G^tiome,  and  one  of  his  soni 
Goodman.  Bkhard,  the  other  son  of  the  aforesaid  Wi 
had  three  sons,  whd  took  also  divers  names,  tis.  Tko,  de  C 
dt  Ootfionf  and^  ilioAafd  LiuUf  who  had  two  sons,  the  on 
eiarke,  and  the  other  John  Richardson.  Herein  you  may  : 
of  names  in  respect  of  habitation  in  EgeHon,  CotgravTf  i 
spect  of  colour  in  Gogh,  that  is,  red;  in  respect  of  qualiti* 
was  caUed  Goodmani  in  respect  of  stature  in  Richard  LitiU 
learning  in  Kendarke i  in  respect  of  the  father's  Chri 
Richardson ;  all  descending  from  WUliam  Belward,  And  ' 
tlernen  of  those  so  difl^rent  names  in  Cheshire  would  not  eat 
to  believe  they  were  descended  from  one  house,  if  it  were 
by  so  ancient  a  proof."  C^^n^dens  Remains  concerning 
1697.  p.  141. 
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tliat  he  who  was  legally  entitled  to  bear  his  name 
ne  when  the  estate  descended  to  him,  should  ob- 
\ct  of  parliament  for  the  purpose  of  changing 
^;  for  suppose  that  J.  L.  Mannings  having  taken 
^nic  of  Ltucumbe^  married  and  bad  children^  and 
J,  it  might  ab  well  be  contended,  in  that  case, 
en  the  estate  descended  upon  any  of  those 
y  that  they  who  never  had  uny  otlmr  surname 
e  bound  to  obtain  an  act  of  parliament,  making 
ative  upon  them  to  keep  the  surname  of  Lu9- 
But  the  proviso  does  not  absolutdy  require  that 
ould  be  an  act  of  parliament,  but  that  it  should 
by  that  means,  or  some  other  authority  as  ef- 
fbr  that  purpo!>e.  Now  the  assumption  of  the 
a  surname  is  a  mode  equally  effectual  of  acquir^ 
new  surname  m  an  act  of  parliament. 

Cur.  adv.  vult. 
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now  the  judgment  of  tiie  Court  was  delivered  by 


nr  C  L  This  case  was  argited  in  October  last, 
my  Brothers  //o/rcg/d  and  Best  and  me.  Several 
¥ere  urged  in  argument  at  the  bar,  but,  as  our 
nt  proceeds  upon  one  oftly,  it  is  not  necessary  to 
Lo  the  otliers.  It  appears,  by  the  case,  that  John 
be  Manning  took  no  estate  in  the  lands  devised 
?  came  of  age ;  and  it  is  found,  that  befdfe  he 
f  age,  and  before  he  was  let  into  possession,  he 
pon  himself  the  surname  of  JjuscombeiMA  has 
ICC  borne  and  used  the  surname  of  Luscombe,  and 
er ;  so  that  he  has  undoubtedly,  in  this  respect, 
ed  with  the  words  of  the  direction  contained  in  the 
whereby  the  lands  are  given  to  him,  and  has  m 

substance 
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substance  ooinplied  with  the  desire  and  inte 

testator»  which  was,  that  the  person  who 

lands  should  bear  his  name.     But  it  is  said 

Dot  comply  with  the  terms  of  the  provisoi 

though  he  had  taken  and  used  the  surname^* 

before  he  came  to  the  estate,  yet  he  did  not, 

years  after  he  took  possession  of  the  estat 

name  by  virtue  of  an  act  of  parliament,  or  i 

rity  for  that  purpose,  and  that  therefore  th< 

by  that  omission,  for  ever  gone  from  him,  a 

hira  alone,  but  also  from  his  son,  who  wtoul 

4eath  of  his  father,  have  taken  an  estate  tai 

willy  if  his  father  had,  within  three  years, 

act  of  parliament,  or  other  sufficient  authoritj 

we  pronounce  a  judgment  to  this  effect,  under 

stances  that  I  have  mentioned,  it  behoyes  i 

wherein  the  general  intent  of  the  testator,  d 

course  in  which  his  land  should  be  enjoyed,  I 

Ihave  before  observed,  substantially  compli 

regard  to  the  name,  to  look  carefully  into  tl 

the  proviso,  and  see  who  and  what  descript 

sons  are  contained  within  it.  And  we  are  toco 

this  is  a  proviso  introduced'  to  defeat  an  esti 

vested,  for  the  breach  of  a  condition  snbsequ 

in  the  nature  of  a  forfeiture,  and  consequent! 

words  of  it  must,  according  to  general  rules 

ciples,    be  construed  strictly,  and  etkct  mi 

given  to  it,  unless  the  supposed  intention  of  t 

be  expressed  in  plain  and  unambiguous  langu 

proviso  consists  of  two  parts.     The  descripti 

first  part  is,  <<  the  heirs  male  of  the  several 

Margaret  Mannings  and  of  Maty  Creedj  and  Jo) 

and  the  heirs  mal^  of  his  body  wi  bearing  ^ 
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wi«f,  "      These  ore  the  p^isona  required  to  take 
atne*     In  the  second  pari  of  the  proviso,  and 
nlnini  the  devise  over,  the  wordii  "  uoi  bearing 
me  ^Luscmibe^^^  do  not  again  occur;  bul  thii 
urt  must  be  taken  with  reference  to  the  first ; 
this   part  other   word^   of    ttic  same    Import 
,  for  the  lands  are  to  vest  in  the  person  who 
I  next  entitUd  to  take^  If  the  {lerson  m  neg- 
I  change  his  surname  was  or  had  been  dcttd 
issue  of  hii  body.     This  tlicn  introduces   die 
,  what  sense  and  meaning  ought,  in  the  legal 
tion  of  this  proviio^  to  be  put  upon  the  words 
earing   the  surname  of  Lmsmmb^  t'*  whether  a 
[>f  that  name  de  facto  be  sufficient,  or  whether 
mite  that  it  should  be  borne  by  authority  of  an 
irlkmenti  or  other  special  autlmrity  ?  If  ihe  tefr- 
J  clearly  intended  the  bearing  of  this  nauie  by 
\  some  particular  authority^  it  would  have  been 
y  to  have  ^^xpressed  that  intention.     He  might 
dj  ^^  not  bearing  the  name  by  virrua  of  an  act  of 
!nt,  or  some  otlier  authority  as  effectual  ;'*  ac» 
to  the  expressions  used  in  anotlitr  part  of  the 
!  or  he  might  in  some  way  have  referred  to  that 
iie  proviso,  as  by  saying,  **  not  bearing  the  name 
nafter  mentioned^*'   or  something  to  diat  effect, 
li  nothing  of  this  kind  occurs  in  this  part  of  the 
It  the  words  arc  general  and  simple,  "  not  btar- 
mmame  a/'  Lmcombe  s'*  so  that  if  any  quulifka- 
;o  be  introduced,  it  can  only  be  done  by  the 
1  of  some  other  words,  and  such  addition  must 
e  by  implication  or  mteiuJment.     But  we  think 
;ht  not  to   make  this  addition  for  two   reasons  - 
€cau&£  tlie  effect  of  thii?  clause^  as  before  ob- 
served, 


1«22, 

Dor  Jem. 

LyicoMKE 
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1822.  served,  is  to  defeat  and  divest  an  estate  actuall; 

.  and,  secondly^  because  such  an  implication  oi 

LuscoMBB  ment  is  not  necessary  to  effect  the  general  ol 

Yates.  intention  of  the  testator*     For  a  name  assume 

^p— a— im  ■  rill     !■        V'mm.i^n^r^KJ*^ 

voluntary  act  of  a  young  man  at  his  outset  , 
adopted  by  all  who  know  him,  and  by  whi 
constantly  called,  becomes,  for  all  purposes  tl 

.  to  my  mind,  as  much  and  effectually  his  name 
had  obtained  an  act  of  parliament  to  confer 
lum. '  We  would  not  be  understood  to  say  th 
a  testator  expressly  requires  a  name  to  be  tak< 
of  parliamenti  or  other  specified  mode,  ai 
falling  short  of  the  specified  mode  may  be  su 
for  it ;  or  to  say,  that  under  this  particular  wi 
luntary  assumption  of  the  name  after  the  paitj 
possessed  of  the  estate,  would  be  sufficient* 
mean  is  this,  that  as  the  testator  has  annexed 
press  qualification  to  tlie  words,  bearing  the  sm 
Luscombe,  and  the  word  surname  is  not  used 
will  to  denote  a  name  inherited  from  the  father, 

.  bearing  de  facto^  answers  every  useful  purpose  tl 
be  obtained  under  the  authority  of  an  act  o 
ment,  a  bearing  de  facto,  though  by  volun 
sumption,  is  sufficient  to  satisfy  the  general  and  < 
meaning  of  the  words  **  bearing  the  surname;" 
cannot  say  with  certainty  that  the  testator  intei: 
thing  mote,  or  meant  to  use  the  words  in  that  ( 
and  restrained  sense  which  must  be  given  to 
order  to  pronounce  that  the  condition  has  been 
and  that  the  estate  shall  pass  over  to  another  c 
For  these  reasons  we,  who  heard  the  argumeni 
opinion  that  a  nonsuit  should  be  entered* 

Judgihentof 
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H  and  Anotlier  agaimt  Armitage, 


(822. 


PSIT  for  the  price  of  two  chests  of  t^a. 
general  issua  At  the  trial  before  Abboit  C. 
Middlesex  sittings  after  Hilary  tcrra^  1831, 
ig  appeared  to  be  the  facts  of  the  case :  Tlie 
vho  were  wholesale  tea-dealers  in  Lmidoti^ 
i  the  habit  of  shipping  teas  to  the  defendant, 
L  grocer,  resident  at  Barnsia/  in  Yorkshire. 
E^urse  was  to  deliver  the  tea  at  tlie  wharf  of 
m  in  I^mdoTif  to  be  forwarded  by  the  first 
several  parcels  of  tea,  sent  in  this  maimer, 
paid  for  by  the  defendant*  On  the  3d  Jam, 
plaintiffs  delivered  at  SlaufUon's  wliarf  two 
a,  to  be  forwarded  to  the  defendant  in  ilie 
©r*  The  vessel  in  which  this  tea  was  shipped 
t  her  voyage.  The  pkmtiffsi,  on  the  lOtli  of 
^littetl  by  post  to  the  defendant  an  invoice  of 
d  on  the  1 3th,  the  defendant  returned  tlie 
t^  and  stated  "  that  he  had  nathiiig  to  do  with 
d  heard  of  the  loss  of  die  sJiip  before  the 
ived,  and  that  he  would  not  take  to  the  ac- 
'bere  was  no  other  evidence  of  any  order  hav- 
ven  to  die  plaintiffs  for  the  tea  in  ijuestion : 
facts  die  Lord  Chief  Justice  directed  tlie 
iey  might  fairly  presume  that  the  defendant 
k  parol  order  for  the  tea,  and  stated  that  lie 
ve  the  question  for  die  opinion  of  the  Court, 
?  delivery  of  the  tea,  and  the  acceptance  of 
barfifiger,  ibr  the  purjiose  of  transmitting  it 
O  o  by 


W*,  a  m«rcliant 

iri  I Aifidnt,  li^d 
been  m  the 
habjl  of  celling 
gcHids  lo  B*t 
resident  in  thr 
coamrjt  and  of 
deliveriiig  them 
10  A  whnrfingi^r 
in  Londiint  lo 
be  fbrwArded  tO 
li.  bf  Uic  iint 
sbip*     In  pur- 
atiajiceofapflKil 
ordvT  from  H.^ 
gooits  were 
di^livuretl  to, 
amd  accepted  hf 
tlio  wlmrfingci* 
to  be  forwarded 
in  tiie  tisuaL 
maimei':  Held|^ 
«hiit  tJiis  not 
being  an  ac- 
eeptince  by 
thtr  buyer,  Wm 
not  istilhcient  ta 
take  rlie  caw 
AiU  of  the 

*.  17. 
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by  the  iMual  coD¥eyanoe^  was  to  be  deen 
ance  by  the  buyer  within  the  meaning  of 
^.3.  ^.  17«  The  jury  having  found  a  \ 
pliuntififs,  a  rule  nisi  was  obtained  in  las 
for  entering  a  nonsuit,  against  which 


'  Scarlett  and  LitiUdale  now  shewed  ca 
ceptance  of  the  tea  by  the  wharfinger  ^ 
lUxeptance  by  the  buyer  to  satisfy  the 
1.  n.  Staunton  was  the  agent  of  the  < 
the  jury  having  found  that  there  was  an  < 
goods,  it  must  be  taken  that  there  was  ai 
them  l)y  the  usual  mode  of  conveyance, 
ance  therefore  by  Staunton  was  an  accq 
defendant  This  case  is  distinguishable 
Emery  (a),  for  there  the  seller  undertoc 
conveying  the  goods  to  the  purchaser. 

Gumey  and  Chitty  contra.    The  statute 
s.  1 7*  enacts,  **  that  no  contract  for  the 
for  the  price  of  10^  shall  be  binding,  exa 
shall  accept  part  of  the  goods  so  sold,  an 
teive  th6  same.**    Here  there  has  been  i 
by  the  buyer,  but  by  a  person  who  was  a 
for  the  purpose  of  shipping' the  goods,  and 
had  no  opportunity  of  objecting  to  the 
make  it  a  sufficient  acceptance  by  the  buye 
statute,  the  latter  ought  to  have  had  an  o| 
objecting  to  the  quality  of  the  goods,  Ki 
son  (&),  and  Howe  v.  Palmer,  (c)      In  AM 
the  goods  were  actually  shipped  on  boa 


(c    5  Barn,  i  ^>  921. 


(&;  SBot'i 
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the  buyer,  and  yet  that  was  held  not  to  be  a 
:ceptaDce.     They  also  cited  Dawes  v.  Peck,  (a) 

Cur.  adv.  vidt. 


C  3^  in  the  course  of  the  term,  delivered 
nt  of  the  Court,  and  after  stating  the  point 
r  their  considoration,  viz.  whether  there  had 
Rcient  acceptance  of  the  goods  to  take  the 
the  statute  of  frauds,  added,  that  the  Court 
imion  that  the  acceptance  in  this  case^  not 
le  party  himself,  was  not  sufficient:  and  he 
»  the  case  of  Howe  v.  Palmer^  where  it  was 
here  could  be  no  actual  acceptance  so  long  as 
continued  to  have  a  right  to  object  either  to 
m  or  quality  of  the  goods. 

Rale  absolute  for  a  nonsuit. 

(fi)  6  T.  R.  350. 
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tOERED^  That  from  and  afte^  the  la^t  day  of  this 
aever  two  or  more  notices  of  justification  of 
save  been  given,  before  the  notice  on  which 
appear  to  justify,  no  bail  be  permitted  to 
bout  first  paying  (or  securing,  to  the  satis- 
tbe  plaintifft  his  attorney,  or  agent)  the  rea- 
3sts  incurred  by  such  prior  notices,  although 
I  of  the  persons  intended  to  justify,  or  any  of 
y  not  have  been  changed ;  and  wl^ether  the 
toned  in  any  such  prior  notice  shall  not  have 
or  shall  have  been  rejected. 

By  the  Court. 
It 
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It  is  ordereDi  That  fr<>in  henceforth^  nc 
key,  officer,  or  other  person,  employed  by 
marftbal,  diall  reoeire  or  take,  except  from 
any  fiee,  gratuity,  or  reward,  for  or  in  respe 
enquiry  into  the  sufficiency  of  any  persoi 
proposed  or  intended  to  give  security  upon 
of  the  rules  of  the  King^s  Bench  prison,  or 
respect  of  the  granting  of  the  said  rules.  . 
marshal  do  dismiss  any  person  who  shall  o 
And  it  lis  further  ordered.  That  a  copy  c 
kept  hung  up  in  the  said  prison,  in  the  pla 
table  of  fees  is  hung  up* 

I 

In  order  to  prevent  the  fraudulent  issuin 

of  exeMion^  without  a  judgment  to  supp 

ORDERED,  That  the  sealer,  of  the  writs  of  thi 

not  seal  any  vurit  of  Jieri  facias^  or  capias  a 

dum^  without  having  Ae  judgment-paper,  ( 

quisition,  produced  to  him.     And  it  is  fi 

OERED,  That  the  attorney  concerned  for  tb< 

the  causey  or  his  agc^t,  shall, ,  upon,  all  bt 

process^  and  every  xxxrit  irf attachment^  .and 

and.  capias  dd   satisfaciendum^  indorse   tl 

abode,  and  addition  of  the  party  against 

writ  is  issued  (or  such   other  descriptioi 

such  attorney  or  agent  may  be  able  to'giye 

18  AL90  ORDERED,  That  no  judgment  be 

any  cognovit^  without  such  cogruwit  being  fi: 

to  the  clerk  of  the  dockets,  and,  after  taj 

costs,  filed  with  him. 

B 
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t  of  KING'S  BENCH, 


IK 


Easter  Term^ 

hird  Year  of  the  lleign  of  Oeqrqe  IV. 


ic  Ray  the  younger  against  Pung. 


«  Chancellor  sent  the  following  case  for  the  Certain  lands 

«  ,  *    j^  were  conveyed  C0 

I  of  this  Court.  4^4,  ^.,  his 

entures   of  lease    and    release,   dated    the  gigj[i^*tu»'ucii 
2fith    September,    1800,   certain   lands,  &c.  ^"^labyJeed 
were    daly    conveyed     and    assigned  Jby  W**?*'  f  "wid* 
ffu    the   ddetv  his    heirs   and   assigns,    to  until  appoint- 

-^  ®  meat,  toUie 

f  such   persODs,   and  for  stich  estates,  and  nse  of  ci  n. 

_     _  ,  -  in  fee.     CD. 

roporttoni^  and  for   snch   terms    of  years,  afterwards,  in 
such  jxtmsoes,   &c*  and  subject   to  such  ihe  power,  by 
id  in  such  manner  as  James  Ray^  by  any  An^appointment 

of  tlie  iai^l  ea- 
Utet  in  faTOur 

u    €.  D.^  at  the  Untie  of  making  the  appointment,  waa  niairied.      His  wife 

}  te  dowvble  out  of  theie  Ltr.d«. 


A-'^^'Sc^Ji^CSa^ iuBkj^  v7i/^kIa/^*. 


liW^ 


tOL^^ 


B62  CASES  IN  EASTER  TER 

1822.        deed  or  deeds  by  him  signed,  sealed,  ai 
the  presence  of,  and  attested  by  two  or 

agaimi        witnesses,  should   frpm  tiipe  to  time  d 

limit,  or  appoint  the  same  ;  and  as  to  th 

tates  so  to  be  appointed,  if  any  should  be 

respectively  end  and  determine;    and  & 

'  and  parts  of  the  said  premises  whereof 

claration,  limitation,  or  appointment  sh 

and  in  default  of,  and  ii^  th^  ^nean^pie,  i 

should    be    made,    to    the    use    of    Ja 

heirs    and    assigns,    for    ever.        Janu 

wards    duly    made,    and    executed,    in 

of  two  credible  witnesses,  certain  inden 

appointment,   and  release,   dated  the  2 

of  Marchy   1816;   by  which   it  was    \ 

'   James  Raj/^    for    the    valuable   considei 

mentioned,  by  Virtue  of  the  power  or  at 

given  by  the  first-mentioned  indentures,  \ 

every  other  power,  and  powers  him  in  anj 

in  that  behalf,  did  irrevocably  declare,  limi 

that  all  the  said  lands,  &c.  should,  fron 

execution  of  those  indentures,  remain  and 

upon  the  trusts,  and  for  the  intents  and  p 

inafler  limited,  expressed,  and  declared  c 

same ;   and  by  the  same  indenture  it 

nessed,  that  for  the  consideration  afore 

farther    assurance,    James    Bxy    did  gr 

sell,  release,  and  confirm  unto  the  plai 

Bay  the  younger,   in  his   possession   th 

virtue  of  the  said  lease,  and   to  bis  h( 

lands,  &c*;   to  hold  the  same  unto  the 

Bay  the  younger,  his  heirs  and  assigns,  to  t 
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»  aod  for  thd  intents  and  purposes  thereinafter 
and  declared  concerning  the  satnej  and  it 
le  same  indenture  dcckredj  that  as  well  the 
ml  as  also  the  grant  and  release  thereinbefore 
,  should  respectively  operate  and  enure  to 
ie%  and  upon  certain  trusts  therein  expre&sect 
lined  in  favour  of  Golding  Ray  the  younger, 
[y,  at  ihe  time  of  the  execution  of  the  last- 
1  indentures  in  ISIG^  was  manned:  and  ha  and 
re  still  lining.  The  question  for  the  opinion  of 
i  was,  whetlier,  under  the  circumstances,  the 
mil  Bay  would  be  dowable  out  of  the  lands, 
,  find  hereditaments  comprised  in  the  herein- 
ted  indentures^  in  case  of  lier  surviving  her 
The  case  was  argued  at  the  siltings  before 
idmai  term,  by 


182:^. 

RJLT 


1,  for  the  plaintiff.  The  right  to  dower  was 
ly  the  oxecution  of  the  power.  It  may  be  pro- 
as a  general  rate,  that  if  an  estate  be  con- 
ularly  and  formally  to  such  uses  as  the  settlor 
oint)  and  in  the  meantime,  and  until  appoint^ 
ihe  use  of  himself  and  his  heirs,  the  settlor 
aliGed  and  determinable  fee,  to  continue  until 
irciseof  the  power  of  appointment,  the  fee  shall 
lie  person  to  whom  it  shall  be  appointed,  (a) 
be  dower  is  Incidental  \  the  wife  is  dbwable  of 
it  continues,  and  so  far  as  bet  tide  to  dower 
be  cicduded,  postponed,  or  ddeatcd  by  ap- 
U     When  the  settlor  makes  an  appointment, 


(0}  Bulk  *•  aot«  to  Co.  IkU  £16,  ^  and  S4L  i. 

P  p  2  ft  new 
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Rat 
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a  new  use  springs  up  and  vests  in  the  sipi 
the  fee  originally  limited  to  the  settlor  will 
with  it,  the  right  of  the  wife  to  her  dower,  i 
this  fee,  will  also  be  defeated.  From  that  ti 
appointed  under  the  power  will  take  effect 
manner  as  if  it  had  been  inserted  in  the  o 
creating  the  power,  and  as  if  it  had  stood  in 
the  power.  If  no  appointment  is  made,  tl 
being  qualified  and  determinable,  becomes  sir 
solute.  Tickner  v.  Tickner  (a),  and  Sir  Ed 
case  (i) ;  and  the  language  of  Lord  Eldon  i 
V.  Matmdrell{c\  are  authorities  to  prove  that 
a  fee  may  well  subsist  distinctly  in  the  same 
that  the  power  is  not  merged  in  the  fee.  It 
a  different  doctrine,  which  has  occasioned  gi 
in  the  profession,  was  laid  down  in  Good 
ham  [d) ;  but  that  doctrine  cannot  be  supp^ 
decision  in  that  case  was  right,  because  tl 
seised  by  the  rules  of  the  common  law,  ant 
the  learning  of  uses  :  and  she  had  not  an^ 
tinct  from  the  fee.  This  mode  of  limiting  i 
original  form  adopted  by  conveyancers^  : 
press  purpose  of  enabling  the  husband  to 
claim  of  dower,  {e)  Dower  is  a  derivative  ii 
when  the  estate  of  the  husband  ceases,  the 
to  dower  also  ceases.  The  genei*al  rule,  ce 
primitivo  cessat  et  derivativus,  applies  to  this 
appointee  under  the  power  takes  as  if  the 
been  limited  to .  him  by  the  deed  creating 


(a)  5  Alkyra,  742.  [b)  6  Rep   1 

(c)  MaundreU  r.  Maundrett,  10  Fes.  255. 
'  (d)  1  JSot.  i  PuU  192. 
(«}  ^ettme'9  Reminders,  ^46.  edit.  1809. 
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sfbre  is  in  qaasi  by  the  act  of  the  donor,  and 
is  to  be  considered  as  if  the  husband  never  had 
le  fee.  For  that  fee  was  defeated,  and  never 
absolute;  and  in  tUe  result  the  wife  is,  therefore, 
able.  Her  title  to  dower  was  as  defeasible  as 
band's  fee^  and  was  defeated  when  that  fee  was 
bed  and  avoided  by  the  operation  of  the  ap* 
Dt  made  in  exercise  of  the  power.  In  Maun' 
^aundreU{a)  Lord  EMon  says,  <VThe  fee  vests 
\  execution  of  the  power,  and  the  execution  of 
er  is  a  limitation  of  the  use,  under  and  by  the 
r  the  instrument  by  which  the  power  was  re- 

When  a  conveyance  operates  on  the  fee  only, 
'e  is  not  any  execution  of  the  power,  then  dower 
;  but  when  the  power  is  executed,  the  right^to 
is  extinguished."  The  opinion  of  Heath  J.  in 
H6iford{b\  is  an  authority  to  the  sfime  efiect. 
1  doubt  was  expressed  by  Lord  Alvardeyy  in  Cox  v. 
rlain  (c),  the  point  was  JDOt  judicially  before 
In  the  case  of  Sammes  v.  Payne  (cf),  and  Bnci-' 
.  Thirkell  (^),  the  question  was,  whether  the  hus- 
vos  entitled  to  curtesy,  and  that  is  a  very 
t  question  from  the  present.  Besides,  the  au- 
of  the  latter  case  {J')  has  been  frequently  ques- 

In  Moreton  v.  Lees  (g),  a  case  exactly  like  the 
,    it   was    expressly   held    by  Richards  C.  B., 


1822. 

Rat 

agabut 


Vet,  S55.  ib)  3  Vet.jun.  6«7. 

r^t.jun.^3\.        y  {d)   IZeof?,  168. 

arte  on  D^tec',  131.     Sugden  on  Powers,  339.    BuUeft  Co.  LHU 

gtffrt  in*  PoneetM^  ?39. 
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mi  Wbod  B.,  th&t  to  appointttietit  of  the 
hUsbkind  dcfeatdd  the  wife's  right  to  doW^r 
feii  whlbh  Was  itfeelf  defeated  by  the  execi 
power.  And  ih  Rmch  t.  WAdhtim  (a),  thfe  w 
Wai  iconifdereri  asi  deffe&ted  by  the  ajppointin 
^l^iAtiff,  therefoiH?,  !»  i^tititM  t6  \ht  judgtt 
Ctoutti 


B(tr%^  ht  tk^  deflb^idtot;  The  f^  iti  it 
V^t»d  bi  tlbnf)«i  20^  sirt^«iH  ti&  a  t>o#l^  id  I 
pt^tii  tbt  (bet  Attd  iseihg  ohce  vfet^  ih  biii^j 
right  tt>  dow^t*  acerui^  •  mA  he  coiild  itOt,  b; 
tbtf  appohltm^t  taitd^t'  thie  poSVr^h,  divt^ 
C««rffig*am  V;  Mthdy  {b)i  and  Do^  V.  Mar 
totht>^iti^  expt^dly  in  point  \6  iheW  that  1 
tl»tM  lA  Ja)M?^  fi^y  Until  iie  exl^uted  the  { 
GoiOai  V.  Bri^^  (d),  thei^  ^fra*  a  devi^ 
feme  oovertj  with  a  p^w^t  to  dispone  of  the  y 
out  the  eontfol  bf  h^  hihbahd ;  tMit  power 
be  toid^  as  beitig  iti^ilst^tent  with  th^  fee  g 
in  the  first  itt&tartt^.  Atid  in  Cex  v.  Outt. 
Jx>rd  Ahafihjfj  eoittmenting  upon  the  eaise 
V.  Brighamy  says,  "  I  do  hbt  tonc^Te  the  J\» 
to  decide,  titat  Where  there  is  a  conveyati 
uses  as  a  Aiaii  shall  appoint,  and  in  default  ^ 
mtent,  to  his  6^«  right  heirs,  thfe  party  bifey 
the  power,  create  an  estate  that  will  supersede 
in  fee,  tfit>ugh  not,  pi-rhops,  to  bar  dower." 
drell  V.  Maundrell  (/),  where  a  husband  had 


(a)  5  East,  2S3. 
(c)  4  r.  R.  39. 
(e)  4  Veu  631. 


{b)  1  Vet.  *m.  114 
if)  7  r«.567. 
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If,  and  in  default  thereof  an  estate  for  life,  re« 

Ills  heirs,  the  Master  of  the  Rolls  held,  that  if 
was  good,  yet  that  a  purchaser,  taking  by  a 

adapted  to  pass  the  interest  of  the  estate  as  a 
r  the  fee,  and  not  as  an  appointment,  was  sub- 
wire's  claim  of  dower ;  and  in  delivering  this 
le  says,  "  The  power  of  appointment  is  merely 
md  nothing  distinct  ot  different  from  the  fee: 

clearly  in  the  husbtind,  until  appointment. 
V.  Bngham  it  was  held,  that  a  power  added 
^'n.s  merdy  void.  So  the  power  in  this  case, 
'  a  limitation  of  the  fee,  must  be  absorbed  in 
ich  incladcs  every  power.  The  teasoii  com- 
n  why  a  power  may  have  effect,  though 
he  owner  of  the  fee,  is,  that  he  may  appoitit 
by  which  his  legal  fee  would  not  entitle  him  to 
give  no  opinion  upon  the  sufficiency  of  that 
t  in  this  case^  it  is  to  such  uses  as  he  should 
win  appoint,  that  is,,  bjr  deed  or  will,  legally 
ind  by  those  instruments  he  might  hiave  passed 
Fougt)  nothing  was  said  about  the  stppoint- 
:  timitation,  thieiiefot'e,  operatin  purely  as  a 
>f  the  fee,  ahd  that  fee  he  coiild  ohly  convey, 
ler  right  of  dower."  It  is  true,  that  in  Maun- 
undrcll  (fl).  Lord  Eldon  expresses  a  decided 
kat  a  power  capable  of  being  executed  may 
1  to  the,  person  having  the  fee ;  but  he  does 
at  the  consequence  of  executing  the  power 
to  deprive  the  wife  of  dower.      In  Cross  v. 

the  party  had  the  power  to  charge  an  estate. 


1622. 

Rat 

ogainU 
runQ, 


10  Va.  246. 


(6)  3  Bro.  a  c.  sa 
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of  which  he  was  tenant  for  life,  with  ini 
mainderg,  with  a  contingent  fee  to  himself 
tingent  fee  afterwards  came  to  him :  Lord 
that  iheiK^er^was  merged.  In  ffilde  ' 
waA  >eld,  thai  the  wife  was  entitled  t 
Sofmnest^.  jp£yne(b)  Anderson  J.  lays  it  dc 
a  feoffm^t  bf  made  to  the  use  of  /.  & 
until  L  D.  hath  done  such  a  thing,  and 
use  of  J.  D.  and  his  heirs,  the  thing  is  d< 
dieth,  his  wife  shall  be  endowed."  In 
ThirkelUp)  there  was  a  devise  to  trustees 
to  rec^ve  the  rofits  and  profit^  aUd  ^a^ 
ihaiutenance  of  Mary  jBUr^,  until  -she  shi 
the  age  of  Sfl  yean,  or  be  married;,  i 
attaining  such  age,  or  being  married,  then 
but  in  case  she  should  happen  to  die  befc 
at  the  age  of  SI  years,  and  without  leavi 
there  was  a  devise  over.  Mary  Barr  nm 
a  child,  and  afterwards  died  under  the  ag 
without  leaving  issue.  The  Court  of  King 
of  opinion  that  her  husband  became  ei 
curtesy,  to  the  estate  for  his  life.  |j^  th 
fore«  the  wife  is  entitled  to  dower. 


llie  foHowiBg  certificate  was  aftmmrdi 
This  case  baa  been  ai|pied  before  us; 
qMmon,  tbat^  under  the  ciiftumstances, 
nJam€$  Hay  will    aot  i.be    dowable  out 


(a)  4  Tatiia.  336. 

(6)  1  Lton.  16S.  GaUit.  SI.,*  and  lee  Parke  on  Do 

(c)  3Boi.j:  PhI,  65S.  imd  Col.  Jwr,  33S. 
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>  and  hereditaments  comprised  ia  the  herein- 
ted  i  ndentures,  in  case  of  ber  sanlving  her 

iK  HI    .iidgi^ju  HAW  c^  AmoTt.  ^ 
i   m    Lrrtiiiid^i  naw  ^Aiw  ^di  J,  BAVtEif.    "^ 

boa  Jg  A  lo  m^i  !iili  Of  i»ba/ii^  B;  Bib«^^  ' 
idi  ban  t||<iifli  £  i(>t<M  >noii  ilir.d   i\  V  r  f 


1822. 
Rat 

POMO, 


I  au4  Counter  of  Jer^y  and  Cjtbers 

ice  Chancellor  sent  the  following  case  for  the  By  maniagt 
on  of  this  Court,     By  indentures  of  lease  and  ^^^  Decern- 
3ated    the   15th    and    16th    December,    \806y  ^^^^^^^ 

lands  were 
(hmlMPd  tor  U^ ;  remainder  to  tbe  wife  far  life ;  remiindjer  to  the  use  of  the  ifant 

&  of  the  Tnajri^e  succesaively  i  n  tail  male  ^  rein  Hinder  in  case  the  wife  should  sur* . 
mn^i  to  li«r  i  t)  f«e ;  bu  t  jf  bhe  should  die  i  n  the  J  ifet  i  tii«  o^  l^eT:  buibend,  remainder 
en  iuccc^^iYt'ly  tn  tail  male  j  remainder  to  the  u^e  of  ^uch  persons  related  by  blood 
LTHij,  smd  ib  nudi  estates  or  intensta^  aod  in  such  mff^ptfi  and  cbargca  with 
r  money  in  favour  of  such  perrons  w  rubted,  as  die  by  her  will  might  ap- 
tfi  CMC  of  i»o  fudv  sppoitittn^nt,  to  her  tn  fee.  The  seUlement  also  contained 
the  trustees  tliere  named,  at  the  request^  and  by  the  direction  of  the  husband 

the  survivor,  to  <iell  or  eicbange  the  settled  estates^  and  for  that  purpose,  to 
id  ^iny  of  the  uses  contaioed  in  the  settlement ;  and  also  a  covenant  by  the 
further  as&urooce  on  hh  pan,  tmd  that  of  his  wiFe»  and  all  perM>ns  claiming 
Jn  pursuance  of  Oils  Siettkment;^  certain  fines  were  levied^  By  deed  dated 
r^  recittAg  the  jiettlement,  and  the  6ne$  levied  in  pursuance  thereof,  and  the 
therein  conuined,  and  further,^  that  the  vrife  was  desirous  of  acquiring  an 
rer  of  appointment  over  thi^  manors,  &c.  com  prised  in  the  settlement,  in  the 
^RJ^nf  kg,  or  d^iAg  In  the  Ufetime  of  her  busbaiid,  a^d  there  being  a  general 
Kue  of  her  txMly,  inberitabli?  to  tht^  tnanor^,  &c.  under  the  settlement,  the 
d  wife  eovananted  to  le^  ecitaiji  liaeir  uur  coati|abce  de' droit  come  ceo, 
nation^  to  J.  (I.  i^uAhis  hviri^^  of  nM  the  manorst  ike.  comprised  in  the  settle- 
h  tiiti^  virvretci  npernte,  and  to  be  taken  to  operate  Intfocconroboratingthe  uses 
I  the  stitlenifciu  aiKicedeiUly   to  tlie  limitaiipns  lo  the  use  of  the  wife  in  fee- 

iLu1>jcet  theivto  to  itii  iiTie  of  saoh  jicisoos,  ike.  as  the  wiftby  will  or  d^ed  might 
[n  puT^uonire  of  iliis  bUcr  dce«lp  j*vtrnil  firts  come  ceo  were  levied  by  thehus- 
Lfe  :  Heldf  thai  under  the^e  circumstances,  the^^  latter  fines  did  not  operate  to 
destroy^  or  «uspeiid  the  right  or  power  of  the  husband  and  wife,  and  the  sur- 
TD,  to  request  and  direct  a  Kale  or  exchange  of  tho  settled  estates  under  the 
Lhat  por]3ow  conUitied  in  the  settlement,  m  tm  to  prevent  an  exercise  of  tbosf! 
lie  trustees^ 


being 
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ISf  2,  being  the  settlement  tndde  after,  but  in  piirsi 
tides  entered  into  before  the  marriage  of 
Jersei/  with  the  Countess  of  Jersej/^  his  w 
certain  fines  duly  levied  by  the  Earl  of  Je 
wife,  certaih  hereditaments,  the  inherltai 
Coantess  of  Jtrsey^  were  limited  to  the  u 
and  John  Lord  ZJ»j  their  executors,  &c. 
nine  years,  to  commence  from  the  23d  of 
but  upon  the  trusts  thereinafter  mentionec 
mainder  to  the  use  of  the  Earl  of  Jersey  and 
for  his  life,  without  impeachment  of  waste, 
retnainder  to  the  use  of  the  Duke  of  B 
as  trustees^  to  support  contingent  remaindei 
niEiindcr,  in  case  the  Earl  of  Jerscj/  shonli 
lifeiime  of  the  Countesa  of  Jersey,  leavin 
eldest  or  only  son,  entitled  to  the  mk 
ments,  immediately  expectant  upon  the  de< 
Countess  of  Jersey^  and  who  should,  at  th 
the  Earl  of  Jcrsa/t  ha^e  attained,  or  should, 
life  cjf  iht  Comitefls  of  Jersty^  attain  twertt 
to  the  intent  that  he,  after  attaiiting  urcni 
during  the  joint  limes  of  himi^elf  and  the  I 
Jet'se^  should  receive  a  certain  yearly  rcnt-cl 
in  mentioned,  p«yable  out  of  the  said  heredlta 
usual  powers  of  entry,  &c,  for  belter  secur 
paynirnt  of  the  same ;  and  snt^ect  thereto  tc 
the  Earl  of  Clarmdon  and  Lord  Lm^kcr,  t 
tors,  8ce.  ft?r  the  term  of  one  thousand  yea 
meficc  from  the  decease  of  the  Eari  of  Jferss 
impeachment  of  waste,  upon  certain  trusts 
mainder  to  the  use  of  the  Countess  of  Jcrsc^ 
assigns,  for  her  life,  without  irapeachment  of 
with  remainder  to  the  use  of  the  Duke  of  B 
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to  fupport  contingent  renittinder^ ;  with  re- 
he  iise  of  the  first  atid  every  other  son  of  the 
rcessively,  in  tail  male;  with  remaiiideri  in 
iinte^s  of  Jeisty  should  survive  the  Earli  to 
r,  her  heirs  and  assigna  for  aver  i  but  in  case 
lie  in  the  litetime  of  tlie  Earl^  then  to  the 
firsts  !it!d  twfy  other  th©  daughter  and 
f  the  mnrriftge  latcessivety,  in  tail  mole; 
dtt  to  live  me  ^f  such  ptrsoii  or  persons 
blood  or  tonsanguitilet  to  the  Countess  4f 
for  £Uch  e3t«tes  or  interests  and  in  such 
I  subject  to,  and  ch^rgetl  or  chargeable  with, 
or  cHher  «nms  of  money  in  favour  of  such 
idoMi,  and  subject  to  such  poweri,  &c. 
of  moneyj  pbwersj  8tc»  being  dw  the  brniefil 
f  or  more  fi^rsons,  related  by  blood  or  coo- 
o  the  Countess  of  Jene;^^)  and  in  such  man- 
Conntesa  of  JffHey^  notwithstanding  her  co- 
her  last  will  In  writing,  or  by  atiy  eodidl 
lied  itnd  published  in  the  presence  «f  three 
dible  witnetite^i  sliould  direct,  linntj  or  ap- 
in  default  of  such  direction,  8£c,  ami  so  far 
I,  if  incompletej  should  not  extend,  Co  ihc 
aid  Comittss  in  fee.  And  it  was  by  the  said 
r  release^  among  other  things,  declared,  that 
nd  might  be  lawful  to  and  for  the  Duke 
&C-,  and  the  survivors  or  survi^-^r  of 
the  executors  ami  adminianttors  of  such 
tt  any  time  or  times  thereafter,  at  the  request 
dirrction  of  tiie  Earl  and  Countest  ofjerset^^ 
f  joint  Hvea,  ami  of  the  survivor  of  them, 
some  writing  under  their  rospectiTe  bands 
}V  under  the  hand  and  seal  of  the  survivor, 

ptleste4 
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attested  by  two  or  more  credible  witnessi 
,   ^  ,  either  by  way  of  absolute  sale  or  in  ex 

EmU  of  JSMXT  ''  ^ 

■nd  Otbcn      Heu  of  Other  lands,  &c.  to  be  situat 

England,  all  or  any  part  of  the  mane 

granted  and  released,  (except  the  ];nan 

c;alled  Osterl^)  and  the  inheritance  the 

pli^  tpapy  persons  whomsoever,  for  su 

such  equivalent,  in  manors,  lands,  &c 

DuHe  of  Bedford^  &c.  or  the  survive 

&c  should  se^m  reasonable;  and  that, 

of  efi&cting  such  sale  or  exchanges,  it 

for    the    said    Duke  of  Bedford^  &c 

and  survivor  of  them,  &c.  at  such  requc 

direction,  and  so  testified  as  aforesaid, 

deeds,  instrument  or  instruments  in  wri 

delivered  in  the  presence  of,  and  attes 

more  credible  witnesses,   absolutely  to 

mine,  and  make  void  all  and  any  of  t 

powers,  &c.  therein  contained,  of  and 

hereditaments  so  proposed  to  be  sold  or 

any  part  thereof;  and  by  the  same  or  ai 

deeds  to  limit,  &c.  any  .uses,  estates,  c 

said  hereditaments,  ths  uses  of  which  si 

voked,  which  it  should  be  thought  ex} 

8cc«  in  order  to  effectuate  such  sales  or  e 

that  it  shoqld  likewise  be  lawful  for  the 

tual^isqharges  and  receipts  to  the  purcha 

mjent  of  their  re^cctive  purchase  moniej 

sajd  indei^ture    of  settlement  was  com 

nant  .by  the  Earl  oijcrseyj  for  further  a£ 

part,  and  on  the  part  of  the  Countess  of 

persons  claiming  under  him  the  said  Earl 
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denture  bearing  date  the  20th  day  of  March, 
made  between  the    Earl   and  Countess   of 
dfe,  of  the  one  part,  and  T*  G,  of  the  other 
g  the  said  iodeittures  of  lease  and  release 
and  16th  days  of  December j  1806',  and  the 
in    pursuance  thereof,  and  the    limitations 
I  the  settleraeiu,    and  reciting  that  the  saidj 
f  Jasqf  TV' as  desirous  of  acquiring  an  abso- 
of  appointment  over  the  manors  and  other 
its  compritjed  in  the  settlement,  on  the  event 
r  surviving  or  dj^iog  In  the  lifetime  of  the  said 
te^y  and  there  being  a  general  failure  of  issue 
r  inheritable  to  the  said  jnanors  and  other 
Its   under  the  limitations  contained  in  the 
it   was  witnessed,    that,    for   the    purpose 
re  mentioned,  the  Earl  of  Jet'sej/  did  thereby, 
^  his  heirs,  &c>  and  for  the  Ckjuntess  of  Jer- 
fc    (she  thereljy   consenting  thereto),  cove- 
rraut  to  T.  G.,  his   heirsi  and  assigns,  that 
ilarl  and    Countess  of  Jersey  would,    as    of 
^riniiy  term,  1 807s  or  some  other  subsequent 
le  costs  of  the  Countess  of  Jersey^  levy  nine 
les^  sur  conuzance  de  droit  come  ceo,  &c», 
jnationi!i,  unto  the  said  T*  G-  and  his  heirs, 
manors,  &c.  mentioned  and  convoyed  by  the 
jmentj  and  fines  levied  in  pursuance  thereof, 
respective  rights  i  and  it  was  thereby  agreed 
fd,  between  the  said  parties  thereto,  that  as  Well 
tcfl  so  as  aforesaid,  or  in  any  other  manner  so 
and  levied,  and  also  all  other  :tines,  common 
&c*  already  or  thereafter  to  be  levied,  sof- 
xecutcd  between  the  said  panics  thereto,  of 
natiors,  &€•    should,  immediately  Jifter   the 

levying, 
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1 B22.       levying,  suffering,  and  perfecting  of  the  sai 

operate  aiid  be  taken  tQ  operate,  first,  fo 

an^Otlieii  \  tbd   sevei'al   uses,   trusts,  &€•  limited, 

contaTned,  of  and  concerning  the  said  i 

ihle  settlement,  antec^ently  to  the  8ev< 

tbereiii  respe^itivehj^^ntained  to  die  use  ( 

^  Jetsey  in  fee  simple ;   and  after  tUe 

adoner  deiefmination  of  the  several   u\ 

HVd  in  die  meantime  subject  to  the  sa^ 

to  the  nsb  6f  such  persons^  for  such  est£ 

trusts,  &c.  and  sutjoct  to  such   poWei 

Countess  of  Jenetfj  by  any  deed  or  de^ 

without  power  of  revocation  6r  new  app 

sealed  and  delivered  by  her,  in  the  pref 

more  credible  witnesses,  or  by  her  last  i 

or  any  codicil  thereto,  or  any  writing  pi 

her  last  will,  or  any  codicil  thereto,  si^ 

Kfthed  in  the'  presence  of  three  or  mor^ 

neeses,  should  from  time  to  time,  eifchier 

€jf  die  Earl  of  Jefsey^  or  after  his  dee 

withstanding  her  then  present  or  tmy  fu 

direct,  Mmit,  or  appoint ;  and  in  4<ifiiuk 

directtoo,  Hmitationy  or  appointment^  ot 

such  direction,  limitadon,  or  appointMe 

etctend,  to   the  use  cf  the  Ooolitess^  < 

heins  and  ansigtws,  ibr  ever.    In  purteaiie 

nant  Ibrtbat'  purpose  eontatned  in-  the  i 

indeAtort^  nine  severel'  fin^  ^ur  coniik 

cdnie  ik0i  a^.  Were  duly  levt^ '  by  the  1 

and'  his  mrift^   ia  TVinify  tettny  IMf^  i 

manors,  &c.  in  the  above  indentures  mendit 

15di  day  of  ;Junej  1816,  certain  freehold 

reditaraeats  oomprised  in  the  said  recit 


HE  Third  Year  of  GEORGE  IV, 


BIB 


p  for  sale,  and  the  defendant,  Ralph  Deane^ 
piircliascr^  for  the  sum  of  4010/^  and  paid 
of    20^,     per    cent,   upon    the    purchase- 
d  signed  a  written   agreement   to  complete 
e  on  or  before  the  I  Ith  day  of  (kiobei;  1816^ 
a  good  title  made*     The  questiou  foriUle 
the  Court  was,  whether  tlie  fines  levied  ky 
id  Countess  of  Jctec^^  in  Tnnitt^  term,  1&07» 
L  QOt  operate  to  extingtmb,  destro}',  or  mif  ^. 
^ower  or  right  of  the  Earl  and  Coui3|te9%  ; 
vivor  of  them,  to  request  and  direct  a  flde 
jc  of  the  settled  estates  under   the  posrefa  . 
rpQso  contained  in  their  marriage-settleiaeni, 
recent  an  exerdse  of  those  powers  by  ibe  j 
the  settlement.     The  case  was  argued  in  last 
E  term,  by         mt  ja         v.mH,     Jfw\%  • 


1822. 
Eirl  of  JtES£v 


3r  the  plainti^  who  contended,  first,  that  the 
evied  by  persons  one  of  whom  had  the  fee,  and 
rere  a  rightful  and  not  a  wrongful  or  diiFeatr 
ii€£*  Secondly,  that  although  a  iine  Ja  an 
{ment  upon  record  of  a  fee  simple  ii%  the 
nd  will,  unless  controuled  by  the  agreement 
;iea,  have  a  divesting  operation ;  yet  that  its 
is  not  of  that  inflexible  nature,  but  that  it 
id  U  controlled  by  the  agreement  of  the  pap* 
e  purpose  of  effecting  any  particular  or  ape* 
e»  Thirdly,  that  tlie  fines  were  by  the  settjqra^ 
xprcssly,  and  were  %o  declai  ed  to  be,  forfur- 
ince,  and  in  conEnnation  of  the  prior  tisas 
n  the  settlement. 
\  case  {a\  is   an  authority    in   support   of 


(b)  I  Eept  7§*  tk 


the 


i 
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1822p        the    first   point:    there,  tenant  for  life  a 
EwiofJuAKr  rownder-man^  in   tail  joined   in    a    fine, 
■ndOibcra     g„j  y^  ^y^^  Court  held  it  no   discontinu 

Bbamk.  of  the  first  or  second  remainder  in  tail,  t 
of  the  parties  joining  in  the  fiae  giire  bi 
which  he  might  lawfully  giye^'vis.  Hie  fn 
his  estate,  and  he  in  the  remuiMiiet  a 
determinable  on  his  estate«tail;  aAd-MiC 
forfeitare  of  the  estate  of  the  tenlttit  ftr  1 
Earl  of  Clanrkkard^s  case  (a),  this  dootrk 
firmed  by  Lord  Hcbart ;  and  in  Trepsn 
Popkam  C.  J.  says,  *<  If  tenant  ibr  fifc^'  and 
sion,  make  a  gift  in  tail,  rendering  refit,  tin 
have  the  rent  during  his  life,  for  the  n 
greater  estate  than  he  has,  is  not  my  ferfeki 
he  joins  with  him  in  reversion."  Ixmi  Shb 
in  JLatie  v.  Vane  {c\  puts  the  question  oi 
ground,  and  confirms  the  authority  of  th( 
cases.  The  case  of  Smith  v.  Clifford  {d\  is  a 
There  the  tenant  for  life,  having  himself  a 
mainder  in  tail,  suffered  a  recovery ;  and  ^ 
was  in  that  case  an  intermediate  estate^  yet 
to  be  no  ground  of  forfeiture,  because  he  hi 
upon  himself  to  do  any  act  inconsistent  w 
estate.  Yet  in  that  case  there  was  no  intenti< 
here,  to  preserve  the  intermediate  estate;  an 
therefore,  is  stronger  in  fevouf  of  the  positioi 
fon  It  may  be  said,  that  that  was  tlie  case  of 
where  Uic  tenant  for  life  having  parted  wii 
for  life  at  the  time,  was  vouched  only  in  re 


(a)  Hob.  27$.  .  (b)  S  Me^ 

(c)  Sir  T,  Joma,  98.  (d)  1  T. 
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but  the  judgment  did  not  proceed  on  that        1822. 

r  Pelham*s  case  (a)  was  alsa  the  case  of  a       — — 

Earl  of  jEKsvr 
nd  yet  held  a  forfeiture.     It  is  indexed  re-     and'Oiiien 

that  in  U  Sep.  74«,  and  10  2l€p.4t4^  Lord 

Pelham^h  case  m  one  of  a  tenant   for  life 

.  recovery,   and    conveying  away   the   fee. 

bowever,  was  overruled  by  Sndth  v.  Cl^ord.^ ) 

ttot  tr  no  that  in  tlie  latter  case,  the  tenant 

id   not    ihe    estate     for    life  in    him    when 

For  2  Inst.  211,  and  Conu  Dig*  tiL  Vouchetf 

that  the  vouchee  stands  in  the  place  of  the 

I  that  the  demandant  counts  ogtiinst  him  for 

be,  Garreit  v.  Blizard  (i)  will  be  cited  on  the 

but  that  case   turned  on  the   intention  of 

which  was  to  do    an  act  inconsistent  with 

sjiate  estate*      Here  there  was  no  such  in- 

d  therefore  this  fine  produced  no  forfeiture ; 

this  case.  Lady  Jaset/  had  the  first  estate  of 

y  Roper  V*  Haiifaa-f  Sugden  on  Powers^  last 

ppendiJ^fOiil*,  is  also  an  authority  in  point. 

be  contended,  that  the  eifectofafine  is  sp 

;hat  although  these  parties  meant  to  confirrai 

u&es  and  estatesi  yet  they  aredivested ;  and 

1  the  old  Kddn  is  affirmed,  yet  that  it  is  de- 

tt  this  is  not  so  :  for,  secondly,  although  a  fine 

iwledgment  upon  record  of  a  fee  simple  iii 

e,  and  will,  unless  controlled  by  the  agree- 

le  parties,  liave  a  divesting  operation  j  yet  its 

ia  not  of  that  inflexible  nature,  but  tliat  i^ 

id  is  controlled  by  the  agreement  of  the  par- 

;  purpose  of  effecting  any  particular  or  special 

In  support  of  this  proposition,  PtUlenham  v. 

i)  1  Mqh  H.  (&)  1  RoU.  AO.  B3S. 

Q  q  Dwicotibc 
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IBM.      Duncombe  (a)  may  be  cited :  there  a  fine 
eontroUed  by  the  foitner  indenture,  wfaic 
Ibe.     So  also  Fits.  H.  Estqppdj  31 1., 
resolution  in    CronmeFfi  case.  (&)      Pt 
Jnomffiums  {d)^  ere  to  the  same  effect. 
Tkame  {e)f  Earl  of  Leicestet*^  case  (y), 
Brmm  {g\  shew  that  it  is  entirely  a  que 
tion,  and  that  the  operation  of  a  fine  is  t 
by  tfie  agreement  of  the  parties.    Thesi 
may  be  said,  are  those  where  a  fine,  < 
deed,  has  been  held  an  execution  of  the  ] 
lliey  do  not  shew  that  it  can  operate  as 
Bat  there  is  no  real  diflerence  between 
fer  if  the  displacing  and  destroying  poi 
be  prevented  by  the  object  of  the  partic 
cute  a  power,  why  should  not  the  aamc 
duoed  by  the  object  of  the  parties  bein 
power?  The  innocent  intention  of  the  pa 
fine  is  die  same  b  both  cases,  and  that  is  th< 
fine  if  prevented  firom  extinguishing  the  ] 
("cases  may  indeed  be  found  where  tenants : 
1  fines  have  incurred  forfeiture ;  but  all  tt 
,  be  found  either  to  be  where  there  was  a  i 
to  gain  a  fee,  or  where^  from  dieir  incauti< 
(jto  dechire  the  uses,  the  Court  have  been  o 
•  sume  that  intention.  amithey.Abell{h\  AU 
Diggaf^  case  (*),  shew  this:  and  in  the  last 
declared  by  the  deed  intended  to  be  enrolled 
ftx)m  the  uses  declared  by  the  deed  by  ^ 


(d)  9  Dyer,  157.  b. 

(6)  9fi<3 

(c)  iioort,  884. 

(d)  Skmn 

(<)  JA0f»,S15. 

(/)  I  ri 

(f)C3«<*.2«.    ir#iU.W8.«,C. 

ih)2Li 

(OiA9>.iie. 
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ited  to  be  levied;  flUd,  tfaet-efof^  AefWd 
i  connected  together.  C^ses  mi^y  be  dted^ 
:>  shew  that  the  operation  of  ft  fltie  is  6d 

when  a  man  idakes  a  will^  and  afterWaidit 

the  fine  is  a  revocation  of  the  wfll ;  but  this 
^  ground}  that  in  order  to  I'ender  A  devise 
eisin  of  the  devisor  must  remain  tmalt^ted 
K!ution  of  the  will  till  his  death.  This  ex- 
ts€  of  LithL'kh  V.  iSItion  (a),  unless,  indeed, 
I  considered  as  overruled  by  Sehsyn  V.  flSrf- 
It,  thirdlj}  in  this  case  die  fines  were  levied 
rs,  and  were  expressly,  and  were  dednred 
Ihcr  assurance^  mtd  in  confirmation  cf  the 
^ntained  in  the  settlement  Id  tile  case  of 
d'myh  the  ground  of  the  decisioxf  WIEU^ 
ote  was  taken  ^  otie  conveysmCe^   Whfett 

to  the  bargain  and  sale;  and  i&ev»Gr^ 
the  same  effect.  And  if  a  pers(^  oonViqr  by 
^fease  to  the  une  of  himself  fbr  life^  wKh  fe- 
rer,  and  covenants  Xjq  \s^  a  fine^  and  Ae 
1  in  a  sobsequent  term,  die  fine  c^ierates  (o 
OSes  dcH:lared  by  the  deed.  This  shews  that 
ntrollable  by  the  act  of  the  parties.  Heref 
>t  only  connected  with  the  deed  of  covenant, 
3  the  original  settlement,  by  means  of  the 
'  further  assurance.  Now,  if  the  fine  had  aB 
]g  and  displacing  operation  attributed  to  it, 
t  confirm  all  the  prior  charges  and  incum- 
:he  tenant  in  tail:  it  is  also  equally  clear 

tenant  in  tail  conveys  hiis  estate  to  several 


Esridf^iiBAtr 


Bwrr.  1953* 


(6)  S.9KfT.1191. 
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1B22*       us€%  in  strict  settlement^  reserving  the  re 
■"        and  then  levies  a  fine  to  other  uses,  it 

EatI  of  jEHflT 

»nd  Others  uses  declared  by  the  prior  settlement,  s 
Uix^«,  Operation  to  the  uses  declared  of  the  fine. 
Mead  (a)  If  that  be  so,  the  fine  levied 
Lady  Jersey^  even  if  it  had  not  been  expi 
in  the  deed  of  covenant  to  be  for  the  corrot 
former  estates, yet  would  operate  to  confirm 
Here  the  fine  was  in  obedience  to,  and  pi 
the  covenant  for  further  assurance  on  the 
and  Lady  Jersey:  they  were  the  settlors  in  t 
and  the  conusors  in  the  fine :  one  of  then 
the  first  estate  of  inheritance ;  and  they  ¥ 
a  situation  to  give  further  assurance.  Fern 
V,  Famor  (6)  is  a  very  strong  case  for 
there  the  Court,  for  the  purpose  of  upho 
serving  the  estate  for  years  in  the  lesse 
according  to  the  strict  rules  of  law,  m 
considered  merged,  held  the  whole  as  o 
and  that  case  was  approved  and  acknowle< 
rity  in  Selvoyn  v.  Selwf/n  ;  here  the  covena 
assurance  so  connects  the  deed  of  the  2 
180?^  and  the  fines  levied  in  pursuance  th 
original  settlement,  as  to  make  it  one  ass 
operates  as  a  further  assurance,  it  must, 
operate  as  part  of  the  original  assurance 
parties  to  the  settlement  might  plead  this 
their  documents  of  the  title ;  and  yet  it 
that  tlmt  which  forms  actually  a  part  of 
stroys  that  title.     As  far  as  intention  go 

(a)  5  JBurrk  1 707«  (b)  Cro.  Jm 
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he  parties  never  intended  to  disturb  the  set-         1822.^ 
fhen,  if  jt  can  operate  as  a  further  assurance,   jj^'^^jjj„ 
juently,  is  part  of  the  original  assurance,  why 
efeat  or  divest  the  seisin?  But  even  if  thein- 

not  appear  on  the  face  of  the  deed,  still  the 

intend  a  rightful  rather  than  a  wrongful 
rticularly  so  when  it  is  for  the  benefit  of  the 

remainder  that  the  fine  should  be  consi- 
jrtber  assurance,  and  as  a  confirmation  rsther 
igfol  alienation.  CromfweV^  case  is  one  au- 
ihew  that  the  Court  will  construe  several  con- 
is  a  part  of  the  same  assurance,  for  the 
effectuating  the  intention  of  the  parties ;  and 
!  of  Doe  V,  Whitehead  (a).  Lord  MaihsfieH% 
puts  the  question  beyond  all  doubt.  If  these 
IS  be  correct  and  founded  in  law,  it  necessa- 
\  that  the  seisin  under  the  settlement  was  not 
Dr  divested ;  and,  therefore,  the  powers  of  sale 
age  vestect  in  the  trustees  were  not  aflfected  by 

and  if  the  fines  levied  by  Lord  and  Lady 
not  disturb  or  divest  the  seisin,  if  they  did  no 
Istent  with  the  estate,  if  no  forfeiture  was 
ly  them,  It  is  scarcely  possible  to  conceive 
[iwcr  or  right  in  Lord  and  Lady  Jersey  to  re- 
irect  a  sale  can  be  destroyed  or  suspended.  But 
that  Lord  and  Lady  Ji?r5^  did  an  act  inconsist- 
he  eslatej  that  they  incurred  a  forfeiture,  and 
fines  levied  by  them   displaced  and  divested 

;  yet  there  is  ground  to  contend  that  their* 
requesting  or  directing  will  not  be  affected  by  • 
acts.     The  power  of  requesting  and  directing 


(a)  S  Bmr.  704. 
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i$  pot  mm^xed  to  aoy  ^rt^t^  given  to  tb 
me^ty  but  i«  ft  personal  copfidenpe  gi^ 
wUQikm     check  upon  tbe  tru9tee«,^to  whom  tb< 
^veii»  eiid  for  the  con?eoieDps  and 
iotererted  under  the  settlement    The 
porting  and  preserving  diis  powery  aa  w( 
mea  And  trusty  is  alearly  and  unecpiii 
in  the  deedi  and  if  it  were  not  sn.  yei 
pontraryt  wonld  be  to  presume  that 
Jfrscjf  meant  to  destroy  a  ijower  wbicl 
to  their  inter^t9f  but  which  cannot 
pr^udice  them  without  their*  own  coi 
universal  and  constant  practice  of  conve; 
in  Avpur  of' this  view  of  the  question? 
J)09  dm*  I^prd  Jer$ey^  in  error  (a)^  the 
veyanper^  wa9  much  relied  ypoii*     U 
the  plamti£l8  are  entitled  to  the  judgmei 

OootCt  contra.  As  tQ  the  fif»t  point 
mitted,  that  the  casea  cited  on  the  otli 
ficiwt  to  eitablish»  that  when  the  tens 
with  the  immediate  remainder^num  in  h 
forfeiture  takes  place ;  but  those  cases 
in  their  circumstances  to  the  present 
T.  fUMOiri  (&},  which  is  the  only  case  n 
im  her^  an  intermediate  estate^  the  levy! 
decided  to  be  a  forfeiture.  That  6fl 
several  time^;  and  the  Court  took  the 
tween  a  fiqe  and  a  recovery,  viz.  thai 
operate  on  parts  of  an  estate^  but  on  tb 
sO|  it  neoe^sari^  foUowed»  that  all  tli 


{Q)tSrQd.i;B.A19. 


(k)  \IUiU 
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I  di?est£cl  and  turned  ta  a  rigiiU  It  is  laid 
Btt£.Jir.  l^hs  itL  Finet  and  in  Hufii  v. 
diAt  a  fine  must  convey  a  fee  simple,  unless 
admovledgfueat  of  the  parties  qualify  it. 
there&irei  must  put  tiieir  iuteutioi]  oa  the 
Aberwise  they  will  create  for  tbeai^lTei  a 

And    this  is  necessary,  to  prevent  the 
j  this  powerful  assunioce  from  turnuig  it 
1^    Smiih  X,  Cfyjvrd,  and  Boper  v.  Halifax^ 
dem  cited  on  tJie  other  aid%  are  both  cases 
J,     Now,  a  recovery  nmy  operate   upon  | 
irta  of  the  estate^  but  a  fine  cannot  do  60,j 
of  the  decision  in  Smith  v,  Ci^^rd  wa% 
a  question,    whether  it  was  a  forfeiture 
tatute  of  Elizabeth^  which  the  Court  held 
to  a  bare  tenant  for  life;  and  they  thought 
r^  inasmuch  as  the  recovery  had  a  legal 
rk  upon,  viz.  the  ultimate  remainder  in  tail^ 
over  the  intermediate  estates  tail ;  but  the 
a  fine  ia  very  different*     In  Eoper  v.  Hali^ 
ant  conveyed  away  the   estate  to  trustees 
ioint  lives  of  herself  and  hex  husband,  to 
a  year  pin-money  |  remainder  to  the  use  of 
for  life}  remainder  to  herself  for  Ufe^  and 
iders  over;  leaving  the  reversion  of  her  old 
•self,  in  order  to  support  the  powers:  and 
ibsequent  instrument  was  an  innocent  con- 
d  contained  an  express   reservation  of  the 
hat  case,  therefore,  has  nothing  to  do  with 

The  result  of  all  the  authorities  proves, 
eet  of  this  fine  is  to  produce  a  forfeiture. 


IgSS. 


£«tof  Ji 


D«Ayt, 


(i]  1  &£t.  Hh 

Qi,4 
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1822.       But  it  is  contended  by  the  odier  side^  i 

EwI^vTZrcr  ^^P^^*^®**  ™*y  ^  controlled  by  the  a] 
•iid  Otbew  parties,  for  efibcting  any  particular  or 
Vmjon.  tf  that  agreement  appears  in  die  concoi 
is  so,'  but  not  otherwise.  Such  an  agrtei 
be  binding  on  the  parlies  to  the  fine,  bi 
the  case  put,  upon  third  parties ;  and,  1 
not  Contained  in  the  'recotd,  die  temi 
enter  for  a  ibrfisiture.  No  case  has  be^i 
to  which  this  observation  will  not  be 
Suppose  t^ant  for  life  levies  a  fine^  ( 
uses  of  it,  but  not  on  die  record,  ha^ 
intention  to  gain  a  wrongful  fee;  if 
man  brings  gectment,  and  the  deec 
uses  were  produced  on  the  trial,  and 
appear  that  the  fine  come  ceo  was 
as  a  confirmadon '  of  die  remaindc 
would  that  be  a  defence?  If  so,  the 
might  run  no  risk :  he  might  declare 
secret  instrument,  to  be  produced,  if  t 
not,  to  be  destroyed^  as  soon  as  it  is  i 
remainder-man  to  enter;  or  he  may  exe 
aUons,  and  produce^  ultimately,  which< 
be  most  advantageous  to  him.  All  this 
holding  that  the  agreement  must  be  put 
and  that,  if  on  the  record  he  makes  a  i 
ation  of  the  uses  of  the  fine^  it  will  amouo 
of  his  estate.  In  Puttenham  y.  Duncon 
instruments  were  dated  on  the  same  day 
therefore,  formed  but  one  assurance.  Bes 
was  seised  in  fee^  and  no  question  of  bri 

(a)  8  2>yer,  157.b. 
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and  there  it  was  not  a  qu9s^o^  with  a  third       1822. 
which  makes  all   the  diiOrerenoe.     In  CramweFs  Egrt^^Tj^^^^ 
unt  beiniF  saised  cither  in  fee  w  in  iail  of  the     ****  ^^'^ 
ccMivcyed  it  to  Andrews^  with  i^  coyenant^tQ  ^vy       DsAint 
and  with  a  condition  of  re-«wtry,  if  Andrews 

rcKXjnvey  the  advowson  to  JBlf^^  a  fine  was 
ur  ^nt  and  render;  and  Andrews  liaving  died 

fe-€onveying^  BIutU  re-entered*  There  i^  was 
H  the  fine  did  not  operate  t^  prevent  him^  for 
le  was  one  assurance;  but  there,  the  interest  of 
erson^  was  not  involved.     The  same   answer 

given  to  Perroi's  case^  a|id  Anomfmous.  (a) 
tier  cases  cited  on  this  point  are  either  cases 
under  peculiar  cLrcumstances,  and,  with  one  ex- 

not  cases  of  forfeiturej  or  cases  where  it  has 
Id,  that  fines  levied  in  execution  of  a  power  do 
troy  It ;  and  it  is  contended^  that  there  is  no 
zm  between  a  fine  in  execution  and  in  confirm- 
'  a  power.     In   the  Earl  of  Leicester's  case  it 

that  the  Court  might  have  held  that  the  deed 
;h  he  covenanted  to  levy  the  fine  to  other  uses 
revocation  of  the  former  use;  besides,  no  for- 
was  then  involved.  In  Btdlock  v.  Thame  the 
m  levied  by  the  tenant  in  tail,  and,  consequently, 
t  wrongful;  besides,  the  cose  fell  within  27  Miz. 
I  to  voluntary  conveyances.  The  only  part  of 
te  applicable  to  the  present  is  a  dictum  at  the 
hidi  was  not  necessary  to  the  decision.  The  case 
Ting  V,  Bratm  was  decided  first  in  the  King's 
,  where  it  was  held^  that  the  power  was  destroyed 
)  Gne  subsequently  levied.      This  dedsion  was 


{a)  ^cin.  S^S. 
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afterwarcb  ovemiled  in  the  Ex«heqoer  Cbamb 
Judges  to  two;  but  one  of  the  six  deeidc 
ground^  tkati  though  the  power  was  destreyei 
party  claiming  was  barred,  because  his  aoc 
cofinseeof  the  fine.  That  oas^  therefore,  is  Be 
whf^re  die  rights  of  third  parties  are  introduG 
result  h,  then,  that  in  the  cases  it  is  gene 
broadly  laid  down,  that  a  fine  by  tenant  for  U£ 
feimre^  and  that  be  cannot  relieve  himself  fr 
any  agreement  not  introduced  upon  Uie  rea 
But,  thirdly,  it  has  been  argued,  that  the 
this  case  were,  and  were  declared  to  be  foi 
assurance,  and  in  confirmation  of  the  prior  i 
tained  in  the  marriage-settlement,  and  that  I 
Laily  Jersq^  were  in  a  condition  to  give 
i^surauce^  and  were  bound  so. to  do.  If,  iw 
deeds  executed^  and  the  fines  levied  in  1806, 
into  effect  the  articles  entered  into  before  marr 
be  considered  as  one  assurance  with  those  of  1 
argument  is  at  an  end.  But  that  cannot  be  so 
deeds  and  fines  in  1806,  together,f  make  one  • 
and  perfect  assarance:  and  those  in  1807  w« 
very  purpose  of  making  alterations  therein ;  a 
so^  they  cannot  form  one  assurance  together.  I 
Selixyn  (a)  was  the  case  of  a  recovery,  and  doc 
ply,  unless  it  can  be  shown  that  there  is  not 
fercnce  between  a  fine  and  a  recovery  in  this 
It  is  argued,  indeed,  that  Lulwick  v.  Mitton 
was  the  case  of  a  fine^  was  overruled  by  it ; 
two  caaes  go  on  very  difierent  principles.  I 
Griffiis  and  Oiifrs,  the  ground   of  the  decisi 

(a>4J9tarr.l9S2. 
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e  testator  had  the  reversioii  in  fee  in  him^  wbieh       18112. 
<t  affected  nt  all  by  his  admission  under  the  tar*         " 

to  the  uses  contained  m  his  marriage^aettleDient     mA  (ytum 
I  this  case,  therefore^  nor  Goodright  v*  Mead^       ^a^ 
rt-en  and  Cursan  y%  termor  and   Others^  are  ap» 
Q  to  the  present     But  the  ease  of  Doe  v.  Whiter 
i)  ie  a  strong  authority*     TberU  Lord  Mansfield 

ihftt  Lf  you  could  distingiiish  the  oooYeyanee^ 
ppo»e  Timotht/  SiougkUm  to  have  been  only  tenant 
f  at  the  time  of  his  levying  the  fine,-  it  would  be 
rfeiture  of  iiis  eetale  for  life}  and  be  afterward^ 
ding  the  case}  saySf  *^  I  look  upon  all  this  as  one 
ice.  If  they  were  distinct  conveyances  or  a§r 
>&t  this  fine  would  be  a  forfeiture  of  hie  estate  ^    < 

under  the  new  settlem^ntb"  Thisi  th^efiiMrfi^ 
athority  to  shew  that  if  Uie  aBsuraoeee  Are  in  this 
stinct,  the  fine  operates  to  produce  a  forfeiture, 
[low  is  it  pos^ble  to  eonnder  the  wbele  in  this 
one  assurance  ?  Here,  the  first  deed,  afler  limit- 
:  estate  in  a  different  manner,  according  as  either 
or  Lady  Jersey  might  happen  to  survive,  con- 
a  power  of  appointment  by  Lady  Jersey^  limited, 
:r,  to  persons  related  to  her  by  blood  or  consan- 
'\  hut  the  second  deeds  give  her  an  absolute 
of  appointment,  without  any  such  limit.  They 
lerefore,  so  far,  at  least,  in  discordance  with  the 
y  and  cannot)  independently  of  the  interval  of 
nd  the  other  circumstances  before  attuned  to,  be 
sred  as  forming  one  assurance.  If  these  general 
ns  be  allowed,  it  must  follow  that  this  power  of 
and  Lady  Jtrseyj  to  request  and  direct  a  sale^  is 
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1822*  at  an  end.  It  U  a  component  part  of  1 
E»ri  of  jjmMr  ^^  ^^^  exchange;  a  power  appendant, 
the  life  estates^  and  a  power  in  gross,  a 
those  in  reversion.  It  was,  therefore,  ex 
the  operation  of  the  fine*  King  v.  Melling 
V*  Shier  {b\  and  Diggers  case  (c),  are  i 
point*  As  to  the  practice  of  convey^ice 
been  mentioned^  it  is  not  uniform  in  this 
u  not  any  authority  for  the  Court*  It  ma 
construction  contended  for  by  the  defeni 
ductive  of  hardships  but  if  parties  wi 
come  eeO|  in  this  manner,  they  must  tali 
quences,  and  niuit  not  leave  others  to  as 
secret  conveyances,  their  intention.  They 
itate  their  intention  in  the  concord  of  the  i 
no  room  for  doubt  will  be  left* 


The  following  certificate  was  afterwards 

We  have  heard  this  case  argued  by 
have  considered  it ;  and  we  are  of  opini 
fine^  levied  by  the  Earl  and  Countess  of 
as  of  Trinity  term^  1807,  did  not  operate  t 
destroy,  or  suspend  the  right  or  power  of 
Countes.^  and  the  survivor  of  them,  to  re^ 
rect  a  sale  or  exchange  of  the  settled  estat 
powers  for  that  purpose  contained  in  th« 
getUeuient,  so  as  to  prevent  an  exercise  of 
by  the  trustees  of  the  settlement. 

C. 

J.  1 


(ft)  1  Vmlr,  225,         (b)  ffdnlrv  4ia  (c) 
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iHK  Hatfield  against  James  Thoup. 


1822, 

•"'•1* 


following  case  was  sent  by  the  Master  of  the  Anwtttein 
nis  for  the  opinion  of  this  Court.  determmatiou 

p.  ,  .         .  ^         ,  .         of  a  life  i?siate, 

I  Sttiermon  was,  at  the  respective  times  of  making  was  decked  to 
\  and  of  his  death,  seised  ill  fee  simple  of  a  free*  ^^,b^J'j,  b, 
essuage,  house,  and  garden,  situate  2X  Newark,  iSLSig  wiu^ 

I  to  the 


rounty  of  Nottingham  ;  and  being  so  seised,  made     „.    ^^  ^^^^ 
twill  in  writinff,  bearinir  date  the  18th  of^o-  tatordiedin 

®  ®  1779,  and  the 

1779,    and   thereby  devised   to  his   daughter,  wife  of  ^.i?. 

•  died  in  l«13, 

5f//,  ''  All  that  his  messuage,  house,  and  garden,  before  the  pre- 
wk  aforesaid ;  and  at  his  daughter  Mary  BelFs  was  dett?rmm- 
the  messuage  and  appurtenances  to  his  daughter  ^^  j^b!wa% 
tk  Hatfield  and  her  heirs,  for  ever.     The  said  |^^f^„'^, 
'eetnson  signed  and  published  his  will  in  the  pre-  ^  ^*  *^^ 
i{  Ann  Hillf  Samuel  Leonardj  and  Thomas  Hat- 
ho  respectively  attested  the  same  in  his  presence, 
the  presence  of  each  other.    Thomas  Hatfield^  one 
Lttesting  witnesses  to  the  will,  was,  at  the  time  of 
station^  the  husband  of  the  said  Elizabeth  Hat' 
Le  daughter  of  the  testator.     John  Steemsan  died 
after  making  his  will,  without  having  altered  or 
i  the  sume,  leaving  the  said  Mary  Bell,  ElifjMbeth 
i,  and  Thomas  Hatfield,  surviving  him.  Elizabeth 
d  died  on  the  9th  of  April,  1813,  in  the  lifetime 
y  Beli^  without  having  done  any  act  to  dispose 
interest  (if  any)  which  she  took  under  the  will 
I  Steemson,  leaving  Thomas  Hatfield,  her  husband, 
a  plaintiff,  JoAn  Hatfieldy  her  eldest  son  and  heir- 
anrvi  ving  her.     Thomas  Hatfield  died  in  January, 

1819, 
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1819,  and  Maty  Bell  on  the  1 0th  day  of  A 
The  question  for  the  opinbn  of  this  C 
whether  the  will  of  John  Sfeernson  was  d 
to  pass  any,  and  what  estate,  in  the  messua 
and  premises  at  Newark^  to  Mizabeth  Hatj 

Coeken%   for  the    plaintiff,      Thomas  H 

witness  upon  whose  attestation  this  question 

a  credible  witness,  within  the  meaning  of  tt 

frauds;  and  thiis  will  was  therefore  duly  att 

to  pass  the  real  estate.     Tlic*re  are  conflic 

rities  upon  the  questionj  whether  the  int* 

renders  the  attesting  witness  to  a  will  tncomfi 

interest  at  the  time  of  the  attestation,  or 

when  his  testimony  is  required*      In  Hold 

demise  of  Amiey  v.  Dowsing  (a)  ^    19  G,  Z, 

who  took  under  a  will  an  annuity  chargec 

real  estate   dcviscti,   was    held    not  to   be 

witness,  within  the  meaning  of  the  statute; 

Chief  Justice  Lett    in  delivering  the  opini 

Court,  argueti  as  if  the  objection   of  benefi 

will  to  the  witness^  at  the  time  of  subscribing. 

be  removed  or  be  taken  off  by  any  subsequer 

that  case,  however,  the  witness  had  an  intc 

time  of  the  trial     That  decision  occasioned 

of  the  Stat-  25  G.  2-  e,  6.,  which,  however,  a 

*  to  wills  made  after  the  24th  Jimr^  1752.  In  f 

C^hff^d  (i),  HkGil^,,  a'simOar  question 

testator,  in  that  case,  died  in  1750,  leaving 

which  he  charged  his  real  estate  with  the  payi 

debts  and  legacies)  attested  by  his  two   att< 

apothecary,  he  being  indebted  to  each  of  tl 

(a)  2  Sir.  1253,  (I)  1  Mwr,  414. 
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*  the  attestatioiij  for  their  professi(»ial  services, 
everal  debts  were  paid  before  the  day  when  the 
as  tried,  when  their  testimony  was  required  to 
be  willf  and  the  Court  of  King's  B^ich  were  of 

that  the  wHl  was  duly  attested.  So  also  in 
tflabujT/s  case,  there  cited,  the  testator  had  left 

charged   on  his   lands  to  three  servants,  who 

his  win ;  they  released  the  legacies  before  ex- 
011,  and  it  was  held  that  the  will  was  duly 
,  In  Batigh  V,  Ilolknvay  (a).  Sir  Robert  Bay- 
1  argument^  lays  it  down  as  a  clear  position,  that 
atee  of  money  releases  the  legacy,  he  is  a  good 
:o  the  will.  In  Hindeson  v.  Kersey  (6),  the  testa- 
iwill  made  in  1731,  devised  his  lands  to  trustees, 
>e  of  the  rents  and  profits  to  poor  orphans,  and 
1  impotent  people,  within  a  particular  township. 
1  was  attested  by  two  of  the  trustees,  who,  at  the 
attestation,   and  of  the   testator's  deaths  were 

tenements  in  the  township,  for  which  they  paid 
-rate.  Before  the  day  of  trial,  they  released 
erest  to  the  other  trustees,  and  conveyed  their 
is  within  the  township  to  other  persons.     The 

of  the  Court  were  of  opinion,  that  the  will  was 
ested  to  pass  the  real  estate ;  but  Lord  Camden 

and  delivcretl  an  elaborate  judgment  in  sup*- 
his  opinion*  The  weight  of  authority,  there- 
n  favour  of  the  proposition,  that  a  party  having 
2st  at  the  time  of  attestation,  but  who  discharges 
grest  previously  to  his  examination,  is  to  be 
ed  a  credible  witness,  within  the  meaning  of  the 
jf  frauds ;  and  that  beuig  so,  if  Thomas  Hatfieldj 
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ififej      thfe  liusbana  oi MlzabetJi  Ttatjetd^  KaJ *b 
<•-:•; :i    anil  were  called  upon  to  prove  Ae  wiD,* 

Hauikia 

«t^.^ ;  oompetent  witness :  for,  in  the  eyents  1: 
pened  he  derives  no  benefit  whatever  f 
fctf  hfs;wfi*e^'l^^^^^^  »1fefor^  tfae'Ufe' 
Belt'  was  dVietiftineJIfj^t  "*  wW  if  ever  a 
of  iils  'vHfe'f  aftff  she  nevei*  *  having*  been 
sessioif,  fie^(fid1iot,  npcm  Her  death,  tiecohi 
curtesy.'  '^'^at  '^^assuming  thaY  ^Thonkti 
such  bieni^tiJy  tSls  vJill^as;  tiel&ffe  ftie  stat 
woiild  have' Have  renHefed  him  an  incod 
iQCid  therefore,'  thar  before  *  that"  statrite^ 
devise  to  Elizabeth' ffatjteM'hiLt  tlie  wf 
have  been  void,  that  statute  restores  *iiisti 
re-establishfcs  the  will!  By  the' 1st  setitio 
'•That  if  any  person  shall  attfest  thh  di 
wilt, -to  whom  dny  beneficial  dfev?se,'\ega* 
of  dr  affecting  any  real  or  p^sottai 
charges  on*  lands  for  payment'  ordebt^'  s 
^ifen;  suth  devise,  &c.'  sbalV*iw>'j^r^«W 
such  person  attesting  the  ek^cutfoii  of^ 
petioA  claiming  under 'hini,*  b6  Utterly  i 
and  -strcti  pferson  shall  be  adrmttei  aS:  a 
Wectiticm  of' such  will  or  codicil.*''  The 
IHc  sta?Qte  *^as  to  restore  thd  comptte 
'tesdng' witness  in  all  tases  of  "benefit  i 
''uny^r'^t(he'"u4ri, -tfhd  to^  avoid  the  will ' « 
•con'bcTbi?d^We'^J)a^^^^  ^ixei 

'^p^is6h  ^ilaiifl%  Wder  'lii* j  '  Skitd  sfiho 
Wei^ti^'^nrf''wffl  caii'  be  "voia  liy  r«b 
arising  under  it  to  the  attesting  witn« 
as  to  the  interest  of  such  witness,  or  any  p 
bonder  him.    This  will|  th^efore^  is  weli 
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doe«  not  dttim  under  the  ottcMi^       14^9.^ 
t  k  eafMed  to  an  ettele  in  fee  vmple  in  the'    JTrr* , 
BmltQn.  ^0^, 

coMHu  Thkwiniimnotdi^yettvilrieoas 
»icel  eitntc^  andj  cmMeqaM%»  EUvAdh  Hat'- 
po  etUite  in  the  deviee  to  hert  far  ^hicxiwtir 
9pf0i  be  Miud^Md  a  credible  witness  nvfOiin 
|^«f  the  ?9  C?«r.  2.  c.  S.  It  is  deer  tlmt  he 
.Ikave  been  a  ocMlqpelent  witness  io  prove' tlie 
ly  the  Itfedme  of  his  vift^  far  he  would  hkv^ 
I  In  r^t  of  his  wife^  in  die  estate  whieh  she 
r  the  will ;  they  might  hnve  sold  ibeh*  interest 
Me^  and  die  money  arising  ent  of  such  sale 
9  WMfed  to  the  huaband.  Besida^^  Maty 
ilM  io  the  lifetime  of  Tkomas  and  B&abah 
be  would  have  been  seised  during  the  life  of 
tnd  in  case  of  surviting  her^  he  would  liate 
It  fay  the  curtesy;  he  would  tfiexefore  have 
t  in  sa)[^;iorting  the  willi  and  could  not  be  a 
.  or  credible  witness  to  prove.it  "The  case  oi 
» JemtiagB  (a)  is  an  authority  to  shew  that  a 
nnl  a  good  witness  to  a  will  under  whidi  he 
interest*  The  decision  in  that  case  proceeded 
rapid,  that  the  will  was  v<nd,  quoad  the  devise 
iQMMe  he  took  an  interest  iinder  i^  and  HM^ 
imlQfr*IMnDsit^{b)  is  an  anthority  preeisety 
» ihew)  tfai^  Tkima  HaffiM  was  notacredibie 
ilbtn  the  oseanti^  of  llie  statnte.  It  is  true 
I  are  andioritics  to  shew,  diet  die  convelsn^ 

i  Cm0€»,  514.  {b)  S  Stt.  tf  5?. 

Rr  rf 


■•! 


tH 
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of  >  JH^vtQ^  jnter^^  «( t]h«  ti^^?  of  the  •!( 
be  restored  1^  ^  i;^^^^  P^:«ientt.  «r  ^x:^if\ 
all  bis  interest,  so  as  to  admit  bim  to  pi 
cutipn.  Ip  this  case»  bowf ver^  tbe  btisbam 
fV^S^  l?«*>^.  9/J^^  W%  4^M  (rqvck  t^ 
*»  »^.  ^^Pl  *«  '^^ifJ^c  «W^  !?<»  co^4^  ^M>t  J 

Q|tfi^.W^bo«t;^r(^9i^j(  .^«  l^jljgr  a^,  sl^f 
fattf  he  would  bate  an  interest  in  the  esti 
Us  wife^  incapable  of  being  extinguished, 
of  thq  I^SQeQ*  9r.,c^ff^  aJ.  applies  pfily^t^ 
the  interest  taken  under  the  will  is  dest 
atatpte  itself.  It  enactSj^  .that  Uie  dfyis^,^ 
or  interest^  so  fiur  only  43.  concerns  su9h  j^ei 
the  exeiqution  of  the  will^  shall  be  p^ll  4p4 
the  att^tiqg  ipritoesp  does  not  tajce  .apy.  s^ 
interest  under  the  will,  as  the  statute  ren< 
void ;  the  husband,  in  fact,  takes  no  esta! 
whatlever  under  the  will ;  his  wife,  indeed,  1 
estaCe  under  the  will,  and,  by  operation  oi 
right  of  his  wife,  derives  a  beneficial  inter 
estate.  The  estate  of  the  wife  is  not  dest 
statute  and,  consequently,  the  derivative  I 
.  terM  which  the  husband.^kes  in  that  estat 
^^  his  wife  only,  is  not  extinguished.  Then  i 
1^  CeW  Vitjiia  the  stf^t.  251  Crf0r2,,^6.^,<bqi 
>^,j]0\^resV  wf  OBlj.*tthe,ti^ejflf„tJje  f^ 

w|I^^,1.779^  tiH  ih^4p^(^,)fifi.y('fje,  jjnl 

^]l,ipf|^}A^  Mip^^b^  wou!d.4^t  .h^w 

^  qredible  w,tt|i(|$f9;  to  ISfoy.^  th/;  execution  pf .  tb< 
pepdeiM^.pf^  the  qiies^ion  of  mterest«>  it,is  ei 
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It  a  husband  and  wife  cannoti'iii'kiiy'ttistWa 
for  eftch  otlier.     Davii  v,  Dimwoody,  (n)'^  ""^  '''^ 

iq  OJ   Jtltii     UtHhil    III    i^i^   n^    tT'''*'f^'':'«    ^'[i^    »iiJ 

n%  in  rppTj.  The  husband  might  have'eiciitf- 
all  his  interest  in  the  wife's  estate,  by  iel^tiig 
ts  and  profits  during  his  life,  and  iJ'^iiti^ 
v^  have  made  himself  a  competent  wi^c^'to 
he  will,  immediately  after*  the  death  of '(he't^s- 

C6iirt  Vft^rwtrds  sent  the  following  certiificate.  *' ' 

case  has  been  argued  before  us ;  and  we  a'l^e  of 
y  tint  the  will  of  the  said  Jo/m  Steemsoft  Was  not 
^uted,  so  as  to  pass  any  real  estate  in  tlie  jneih- 

[urden,  and  premises  to  I^imhth  Haifietdi 

•   ■  t  •  *  1,1  • 
,,      ,  .  C.  Abbovt. 

.  G,  S.  HoLROT3)f 

W.  RBEst. 

;       (*)  4  r,  li.   GTS, 


5^5 

a.itrrrA  il 
Ttfoan. 


Rex  fljgfmW  Williams, 

le  nisi  had  been  obtained  for  filing  atf^irhlnkl 
Ttnaticn  against  the  defendant  for  an  all^dA 
)n  the  clergy  of  the  dioc«se  of  Dwr/ziijfei  '  THfe 
:on  stated,  that  upon  the  death  of  her  Utefliifi- 
neof  tlie  belh  m  the  several  churches  ttt^bwl-Ajfii^' 
led.  It  ascribed  this  omisssioh  to  the  ijFetgjfj'kiiil 
ceeded  to  make  some  very  severe  obsiWititibA* 
body.  The  rule  was  obtained  upon  affidavit^ 
R  1  2  stating 


W§dnetdtiijf^ 

The  Court  wUl 
grantacriiiiinAl 
infonnatioii  for 
a  libel  upon  a 
public  bodj  of 
men  upon  an 
affidaTit,  itatiiig 
the  publication 
of  the  libel  bf 
the  defendant. 


{ 
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for  #s JiuWfeillilirii^  VPftfctbeflppUpntien^^s^ 
PTiKtOe  jiivoMclitqrr  >  nnd  i  ^^i^o«0)r\«ftdi 

^IfUQ^jMllgMOtt'li^.ot  noiJiianohii  lammno 

^ri^^.an4  Tindal,  contri.     The  Cob 

many  instances,  granted  informations  for 

number  df^nd^iatialV^ifli?)lit  Ve^^lfiflffg'Jlfa? 

the  falsehood  of  the  charge.    In  Michaelmas, 

1739,  such  an  information  was  granted  agi 

nour,  the  printer  of  the  Daify  Advertizer^  foi 

a  libel  against  the  t)imcCdrftd^lh^jEtftiOmbV 

and  this  application  was  supported  by  affids 

i'  tbepu^diasdrof  the  newspaper^  ^afid  %if^fi4ti 

by  lh«  defendant  that  lid  had  pridt^i^tJ^ 

:  t^m^  2»  Ged.  S.   1755,   4   simHte*'^Afet» 

^.grahted  ^against  A.  Aldert&n^  for^t^likfg'^ff 

^  ;  a  libel  on  tbo'  jugtiete  of  thb  ^)edee  fo^^Ul 

]^  '^^SufifUii  ki  M  advert»deBiemJi«^piwi&^ 

i       of  ipoQ^  in"  thie  hasids  ^^  H^^^wmakyi^im 

odily  iffida)^  in'^uf)itoft  bf  ^tUe^^pfKdiiUo^^^ 

^  M  ttlM  ^(nimet  !^'  4h0  ^^^a^ery  i<bai)4Nir.liiid  ^ 

^^^ciidkriDhN^  tfa^<difefi[di^til'/fbi»fMiUI 

ana  ^Mkhttg^n  JMMl  ft|k>i{^ilf^^iiit«i  nSn 
tlMWPDfl^  ofoMbM&i^  4«Md]>iiiti^  bjf 
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it,  stating  the  purchase  of  drnp^m^ht^kiM      ^f^tdur 
e  defendants,  and  that  the  other  acknowledged 
B^b»^%te  bMbdt^'^mid^thtft^^ilviJral'^^kSHififten 

a^JiMiff^mii^vW  dimifi  ttojiifi^iUiijS^-tv; 

t^8y9tftri|McMl^qi6(XM60^(4r)i'^tlMt^  4toun;i 
£  a  criminal  information  for^  UbldMieiittt^^ 
wdy, 

i-,1,00  eriT       H.Jao.   ,U...Vy    iftiii^^;j^,^^t^ 
dil   loi   znoiJr.rm-ji.ii    Iw. nn-.;    ,-  jti  .?;„;    7i;..,r 

liYBbrf^  .  !'i  o'j:^^.'-j-y'c   ..>-  .^'  ...  .  .^■.:^  :;./t;  ij.:. 
Ui.i^^PriJt  Lpg^ifgr.  ,«f  Jninrsnco  :or  ^p  (fund;  Whm  a  ship 
Pi  at  widtfijQrifiSkitraX^^iai^  to-A^^l^ 

rJ#s^  iJ£ifA«#6i|MWtfir»)i^^^  >h^^  ^^^  b^'i'TihSl^ 

h  ^9^  by/ bmrDatnri.t  and  ^dal^^undilrv^ri te^^r  iqaolt>sei :  Held,  that 

fc#>WCm»«l^r||OWl^(i«»^iB(^Ol»ijil«^^  Wlhblot*  of  the  car- 

)«»en;«il}taiaiK}^it9al^o^<^/ih?  jd»iMilir3j|Qii|p«ir  Um/^t^^^ 

ijyAM^  ONititwflt  9^bi9b»rgq  y^hMi  t^iA  inf^^' 

wt^oui  ti^b^i^iHtlft<^f0  MHi4>|idxMkJo^  fltt 

wlif  90  ^Mioh  ai^itkr iBiid;  tira  ;«m^Dllk|«Id 
R  r  3  amount 


{ 


«fe% 


^1  :^OJISBB>iifVBMrrBBiirE 


SNi. 


onderwriteM^  ^r^  tfib  •ftimitiy  paid  of 
why,  in  delkolt  thereof,  the  oonsolidatioa 
}mpiA^  afl«tetortlMP#  iHal >te  hadi  7Jk 

M!P%bMd^^'^At  «^^^  «S6  'ld|ptc4 

kbBWiMQP]0id4^  iil(t^<4atlftd  l^om  itMtail 

^«'brt>#t|^  MiJ^bkJhn^  vAm*  Ae  kirrUM 
iH^frSi'tM  l!be  &M^  was  cdhdemhed  afai 
USg»^  of  timber  w^is  kls6  ticM,  to  ptcfi 
tvfftlbd  there^  afid^Aie  retnsiiliyi^  1S6  logs 
^  'London  by  ahothier  vessel,  whi^h  ftit 
imo.  The  inwirtd  fabimdotted  to  Ill( 
\}p6ii  ihe  fti^rmd  df  the  186  logs  in:  lb 
itrnMreie  price  of  timber  being  tbeh'  1  Ot,'  ci 
til^  j^idntiif  pn>^b96d  to  setrfe  die  fdisny 
«te^^^  iit  63/.  fc.  6rf,  per  oenti'  Til 
ii^  tttMteAtibg^  to  it  ^  that  tlide,  thtf  1 
^(fiMber  flfterWArds  iblT,  atid'the  IM  1(^ 
271*  A^  t821,  sold,  (but  ndtby'  ih^  U 
i^te  6FtfBbut  6/.  per  load ;  aind  the  )6m  4 
,%lle>AmI^#riter9  on  the  cargo,  amocM^ 
p^rfeea*.'  ".  '■    'J'  '•-  V. 

quesdon  is,  whether,  upon  the  facts  pron 
be  considered  a  total  loss,  with  benefit 

«M»efy«n'i^eif«^MM"i'irit>#i#i  Idft 
^eAMj^tR^  tb^^tfttati^  d^^W^ytf^ieot^ 

Barbadoes.    If,,  on  the  other  hand,  it  be 
wifli  bene^t  of  salvage^  t^en  the  plaiotii 
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the  »um  which  the  underwritefs  have  actually 
r^  were  ihen  itopped  by  tlie  Court* 

itSitr'^ittieral  and  Palii^f  contra^  This  wm 
Wiige  bs&<  It  ii  quite  clear,  that  if  |h6  ihip 
ddven  out  of  her  course  by  tcmp^tnoui 
f  Biv*l^dQfSj  and  had  been  there  coAdefnned 
Hid  8  putt  of  the  cfirgD  abtj  Bold,  and  the  ic&t 
d,  and  tlie  voyage,  as  to  tlm  latter  parti 
tardedi  that  would  have  heeii  only  an  average 
total  Joi^  G7p^7iie  v»  Lond&n  Asmiranm  Ckm* 
Andet^m  ¥•  ^Vto,  (i)  Wi*ni(  v*  TA?  i%fff 
(<iif»¥rord  Q^mpatii/^  (c)  In  the  latter  case  it 
rty  heWj  that  a  loss  of  voyage  for  tlie  season 
ife  of  the  &€#!  was  not  a  gmund  of  abandon* 
I  a  policy  on  goods,  with  a  clause  of  warranty^ 
rverage,  where  tie  cargo  is  in  safety,  and  not 
liable  nature  a^  to  make  the  loss  of  the  voyage 
ebe  coniinodity.  ^ow  here»  the  commodity 
;  a  perishable  nature  i  it  was  not  deteriorated 
f  any  of  the  perili  insured  agaiuit,  but  merely 
,  of  pdc^  f<^  which  the  underwritem  are  not 
cap  make  no  difference,  whether  tha  ship  be 
n  her  voyage  by  the  perils  of  the  se%  or  by 
ry  of  the  master  or  maFinerB  ;  tlie  nnderwriter 
ipre«lJy rinsarad   agaimt   this    dfiscriptioa  of 

I   1*0   llhtlMt  f    JrtiO!  't    f»-Vi'iIjf«NT0O'  ^ 

vCt  Jv  I  am  of  c^imon^  that  thk  If  a  aif« 
\as3f  with  beni^fit  of  salvage,  Ttte  ca$^  if 
tiiigui^aye  ifoq^j  4L|^djeafa|,  which  have 
«  ad  fi  thtmrL  t^N)  «iflt  fTi%  >t  >^ 

Rr  4  been 


]832. 


1 


n 


^  :'^  t^^^S 'hi  ^EASTER ^Tigtl 

%bedi'*  i%ltt'ttU!{tiiJifr>Htb«baki«tlottU« 


!2tVi'o:-  ii   f. 


.:     ■.    ••    -:..:;^•^iq  scj  ; 

Th^jMghryo^  ^RSSPASS  ibr^breaJdof;  mai  entOM^ 
mtI^MacmJ-  ' '^^^  !behogiii9itoiidi|ir|il 

J|,2f^"^.!1rt«ftWi»  M^'^tftMHmne  ixlbi^iiigLto. 
^ hb^ ^  i^vMdti iitt^ott wiiiiwib^nMrifeQLftfaiid 

of  eonpUiiiiff    of  a  caiml,  which  the  plaintifls  were  t^ltf 
•  paiiiHlon       a  contract  made  by  them  with  the  coi 

^rtm^^^'  o)caadJfi^fftoiri«w:t^dtaiiiiifate  eSitf 


>  the  wlqWfe  W  ibWflfihw  »Mft»^Jfl6rBVM»rty 

^cif^  ..\>^n  Wood  B.  at  the  kst  assizes  fix 
tty  of  Suuext  the  only  qnestbn  of  law  was,  yih»- 
I  plainliffil  atutd^saebMiii  ioteutab  ki<itte»te(i^  in 
as  to  entitle  them  to  maintdn  trespass.  It 
1  that  the  plaintifi  had  entered  into  a  contract 
i  company  of  proprietors  of  the  Porttmonih 
AtiM  idMi|ptt|fB'lei{7ftnAi%'«  wm^CIand,  va, 
'se  of  performing  their  contract,  in  making  the 

*  dam  ya^A^A^fadJiR  qnai^fMWDwion  ofiJi,^"^^,^ 
^  of  tfc9<ibil€naa»rfatowivliljlb*«>tl^cJipd  J::r^J«t 

pilH.   'I^hii^fafadi  erigiiMHyb»ia4b  •»«i^''«««3^'*^,]i^; 
ieew«Bitfaati<tfin6sfa4g£kNmiiKri|Qh«4  b9DI)i«'      '"*  •"^" 


n  tr^aM«^ 


tbtj^^bd  asnsUMlt^  limliitme^m 

the 


StYi  >iif>'") 


n  :£(A8Ba  IN  EASTER  TflR] 

f  iiik.      ^IwMl^iifoBiM^cr^  «iir1  by  lis  pcrmwiixi ; 
Idnmlkai^ofi  Ak  soil  'from  <  one  buifcoC'tii 

to  rnMit^ij )  iercbnsisUNl  of  earth  wbick'  o 
llUil||if«e0Dto  cb^^'  mnd  ifae  baafc^  t)um 
4iik  pnopd-^iof  vtbD  lOwae^'ofiAe-ax^oaiii 
€ba»i0iiJiS^»M^^p.f4.fiurtlilediti(ii^  itiil 
<^(lb  i«r^I  tdotkidiier  in  ipoitit  «f  bwiitrship» 
4i'^^inttytfpMru>f)itheii«m^rliIfc  Ammmm 

iilnot  «  iwdi^  <lbriii  i^)aa  juBtifi^jnaliedlifin 
teflMidis'  lariiing  iif'  ithe.  vpbwe<(idibre  it  ^ 
tiUdi  fat  bfoUgfat  tbitbar^iaacb  b^iMrtfae 
wmm^  Aiifti^jNrf!^irMfioth«tiittio«aifi] 
pevty  «(  a/  mtil  igA>  jip^lertaki  ^toJuai  wbi 
leplui^4he«uie^  dKHUgkbii  glmuicLiUe  na 
l|»(i  biit  €f  tibtek^  itbcljp»opciij|(inidoctoiri 
UliOietgkxiuiNbB^iaiiierelo.^  iLnd^hk  w^ 
good  Uw  by  the  Court  of  Conunon  Pleas 
qfNifWMMer.  Clarke  {a\  wbere  it  Waa  fa 
eommissionera  of  sewers  could  not  mainta 
against  commissioners  of  a  harbour  for  bn 
a  dam  erected  by  the  former,  as  such  go 
across  a  navigable  riteri  as  the  authority  to 
by  them,  on  behalf  o(  the  public^  does  not 
such  a  property^  or  possessory^inter^l,  ai 
them  to  maintain  such  action. 

Per  Curiam.  The  dam  was  erected  by  th< 
their  own  expense^  and  with  tb^  own  mat 
thQ  locn^  in  quo,  with  the  con^sent  pf  the  c 

(a)  UB.M9ore,6eQ. 
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aqiecial  parpoie.  Uodltfaati 
tlie  plaindfib  were  entitled  to  tlie  [iiiiiiiMii  of 
'4  i^w^  it  is  perfectly  dew  that  tbefMnoo  sii 
>aof  property,  whether  rightfUly  or  wm^oUyv 

they  had  aay  other  than  a  partial^or  saboiw 
itB^t  in  the  dani^  tvopass  ii  ibr  tNilj^proper 
li  Hiiacaea  fa  diMJiyiithtHp  froaa  that  V  TUt 
NmeoMtkr.  Ckurie^ for  there Ibe  cwaw^apco 
1  had  no  poinrwinnt  bnt  had  s  OMse  r^^  %m 
oo  tbehieiiiinqna^  andiodoceftaiaactiw  Is 
l}iiuh{a\  thDposCs  were  pot  ipm  the landaaf 
ekbanilmpermiauon;  and  yei  it  »as  h^  ifan 
|r<Yitepal>theinJtharemi^  mater  in  taopaii 
Ijfitbcoi  awigr>  where  the  ^twnl  Jmm  obIj  waf 
crNmr^  Ihafe  ooaid  be  only  on  tbe^Mndtbai 
bivroe  th^paopcrty  of  the  plaisiiff;  far  if  tbaf 
tjw^'i  k  wooM  hsie  been  a  good  dcftnea  te 
to-:-.'  '■    : 

adeidlM4. 


(«)  S  £ajl,  9M. 


.71  OiSESItir  SASSBKRaaSVl 
iSMJ        tfnirf  ni  bsJaov  altij  :i>^^ol  'id)  <ri{  odff  ^^ 


A 

in 


Partbidoe  agcunst  Bere. 

»d)   lo    noi2e!>uoq  ni   if   li^m    ?.»i  10  n  'j* vsfiofri    ?.» 

motqpyir      dl  GTU^^Sn'  diveilii^.a  vatovuttHinft. 

ttHUiVaHtM?  '"^  «i»e  'trra^  WoW 'fti^i 

iWMzepi  fprit^  >«QV9l3^  J^fkI)€!(m»^rWppl^tif^ 

aration^.m  iifari^  had  mor^^ 

thtf^plaiftiff  ibr  liMi^  |br.  a^Mnm  M-.iyttaa^ 
THi^ IWfed  ft)  ^idflg,  afad"11iae7\tt^K^ 
tiiS^S^giii^^fk^  ip,  possession  an4  pwl  jJm 
ww^iotijeeted^  >tlie  part'^  ilief'deftiidi 
reladon  ot'laJDdlord  ieind  tenant  (tidnot^ 
amovlgflgQr.Mid  oortgagee^  and  cooseqn^ 
a^ietnti^rtt  WHii  Ibot  sop^rt^  by  ettdtbtfeel 
Jj*^!f^VR^TfH''5d  the  objection ;  and^noigr'. 

Aiim%6ved!  for  a  new  triailiiind'  col 
tli^Mi(Wai|  nQ.u^i^jfyt  tb^ra  wan ;  qq <  pay^ 
lAk  dPiitfe^^ftf^  toid^h^  )rdied  Mt'tlieMs^hik 
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:gagee,  who  has  the  legal  title  vested  in  him, 
ler,  thereforcs  is  a  tenant  within  the  Btricteat 
of  that  word. 

Rule  refused,  (a) 

ing  us,  tbe  morfgtfor  or  his  'hdr  if  in  posa&don  of  tiM 

le  legal  owuen-hip  is  jn  tlie  mortgagee^  t^icrc  tnutt  tubiist 
>«wecii    tb«  ^*irti«  J     *Jr  othDr*i»c    Hit    iryATt^dTH  pS 
is^  ia  fee,  and  iif  dLsicisor»  f  for  ihe  Jj^w  Qf  J:ln^^^ ^^ecog" 
ises$loii   inJepcndcnt   of  a  tenanc;^,  either  to  tlie  lord  panu 
Mbe  brd  :    If,  in  the  inortgnge  di^ed,  there  is  the  iisuil  ^#o<rfi2'^ 
^mviit^t  I]  i«  in  nil  by  tbe  mortgagor,  mi4  lii^  hdr»  fiailllllcil 
meal,  4fC,^rd  thi^  tiJDr^agor  is  in  ^t;uat  posscssjoo^hc  ■»¥, 
reemeatr  be  regnrded  as  tenani  for  ycart  to  Uie  tuortgagec^ 
MitinMftnctroFtJifrajrflemetvlV  PotPtt/eyv,  J9/nc*fl^*n^^<i)7-iii#^ 
t,  tliifiog  iU«  «gr««meut,..h]i  Tegul   interest  devolvpy  Qf^lf^ 
0,  during  the  remainder  oT  ih^  agrcemcntp  »rc  uaitees  for  the 
lOrtgagor*     If,  in  the  case  of  such  agreement,  ihe  money  if 
ti£  appotntfid  tiitre,  and  tlid  moltgiJbgor  cocitinnis  in  fttliildad^ 
TnipAliou  of  tht  agreEinentp  without  any  fresh  agneiq^q|.J|^fY 
TtMSf  be  isi,  until  pa ytnent  of  tntercst,  or  qilitfr  recopnitioa  of 
iBt  %  ilcffifnince,  for  be  t^ame  m  by  a  riglicful  iidsi  '^idioilrj^^ 
r  irrotgfiiJl|«     If  the  mongpg^  de«!d  contains  no  M>fll#gWi>/ 
«  mortgagor  reirmins  the  actual  occupant  wldi  the  consult  pf 
e«,  li«  is  &tri€ily  tenant  at  will.     Xttch  v.  Hall,  (b)     IF,  la 
sUiMv,  ihc  mortage   Is  tnnsJi?rred  to  ano^er,  ivftlidtii'lSe^ 
^J  the  mortgagor,  the  tenancy  at  will   u  detcraii^«|^ .  ai|d  .^ 
or    becomes    ti?nant,    by  suflerance,    to    the  a^ignee,    llQtil 
interest  or  other  reeognUiDn  af  tenancy^  and   in  ¥lt  csStit  ' 
i«  mortgagor  can   be  considered    tenant    &t  will,  tbe  detth 
^ii«;lf  or  of  tbe  mortgagee  mtist  dstermme  the  tfnuicji^.^.  If 
led  by  the  death  of  the  biier,  the  mortgagor  will  be  tenant^ 
V  to  {he  fBi>re*entuttve  of  the  mortgagee,   untO  p^^tee#t"^^ 
Ivfr  resogoi^n  of  tenancy,  and  aftenivArd^  tenant^Mf^^^  j|(^J 
rned  by  the  death  of  the  mortgagor^  apd  hif  heir  cur  dewte  , 
M  withom  any  recognition  of  the  mortgagee*^  tille"  b^  f«y* 
re&l  or  otlier  act,  an  adverse  ^^oHesiian  nmy  bt  coiuidered  to 
,^,^fit  i^^i^^.Tp^lifj^, ^c),|lp  BV^P^A^Jfji^ 
auflerance  eiW^ween  the  partiei,  aad  even  wbore  an  ad- 


mti 


lO    tlQI/^^?  H^   fti 


«» 
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PiWWMk 

«S  *  -1..  ■   I 


gnHpyg  jfUhqut fly  ommu  of  the  mort0^fe*,'<k0  pcf 
it  ft  refpipniUoQ  of  the  title  of  the  mort^sgee,  and  cv^ci 
i&ent  that  \ht  mortgagor,  or  perton  dcritbg  title  from  h 
M^,  aad  a  ittict  tfettancy  at  will  commenced  iMaiid^* 
t^fl  Uiyl.is  in  t|ia  occupation  of  temnts,  ant  the  notlg^ 
to  rtC(Af%  the  r^ntt,  he  has  been  considered  to  be  a  r?ocu 
gageeV  Hou  ▼•  OaOifliort  (6),  but  without  LiaUlity  to  m 

V  .  •    '  >      '      . 
(a)  C^irO.  414.  &  10  Fin.  ^.  418.  pL  19. 
"(i)  I  Dou^.tfSS.    Vidt  £x  ptftt  r«Mfi,  2  r«i.  4*  .Bdi 


JiprU  87th. 


Lambon  the  younger  against  O 


to'^rJ^SSSo""  A^®^**^*^^*^  "«"'***  *^  defendant,  ai 


)of  aU 
debts,  &C.,  re- 
cited that  the 
releasee  bad 
l^renously 
agreed  to  pay 
to  the  releasor 
the  sum  of  401. 
for  the  posses* 
sion  of  certain 


that  in  « 
sideration  of 


of  die  following  promissory  notSe,  dirtad 
April  llth,  1821,  «*  Two  tnohths  Aftef  dai 
to  pay  Mr.  Tlumas  Lantpont  junior,  or  on 
of  40/.,  talae  received  this  day,  in  things  i 
Mr.  DcmMtf  and  in  having  possession  gU 
die  premises  lately  held  under  me  by  2%n 
senfor;  afterwards  by  the  sheriff.^  The  decl 
^ttudsum  of  tained,  also,  counts  for  goods  sold  ancl  d< 

^%x»  being  now  ^ 

so  paid  as  here,  ttie  UMtal  mouev  oounts.    Plea,  general  isi 

inbeforeismen-  "'  . 

tinned,"  and       ttlftl,  at  the  last  London  sittings,  before  At 

also  in  consider-  »       ,  i,      ,  i      «       it 

atiou  of  the  ajppeitred,  that  the  derendant  was  the  landle 

piece,  well  and  p^lhkes  occupied  by  the  plaintiff^s  father,  i 

the  ssldreieasor  pl*5"ntiff  having  taken  possession  of  the  prem 

Il^it  of  li^U  **^  ««>^ing  thereon,  under  a  writ  of  execi 

said  several  *'^-  <»    <*  * 

sums  of  money  tbev  did  thereby  acknowledge,  did  rdease,  &c.  There  w 
for  the  sum  of  40^~n)doi%M  on  the  release.  But  it  appeared  on  action  aft 
for  thU  sum  that,  in  fact,  it  bad  never  been  paid :  Held,  that  this  deed  of 
•■toppel,  inasmuch'as  the  general  words  of  release  were  qualified  by  tb 
stated  only  an  agnm^^ifsyr  and  J»ft  «a  Mtnal piymoil  of  th«  foaa 
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fp  the  deTeudant)  in  order  to  get  posfteeaion  of 
lists  and  crops,  gave  the  note  in  question,  which, 
riginally  signed  by  him^  Utd  ^^t  cqntnUi  Ui6 

or  order."  These  words  were  inserted  on  the 
ril^  1821,  without  his  knowledge.  Under  these 
nnces,  the  Lord  Chief  Justice  thought  the  count 
note  could  not  be  sustained,  and  the  plaintiff 
iceeded  on  the  other  counts  in  the  declEiration, 
oxidant,  m  answer  to  the  plaintiff's  case,  put  in 
^ecuted  by  the  plaintiff,  dated  14th  Jpril^  IBS  I, 
ecited  that  Thomas  Lampon  the  elder,  was  in 
n  of  certain  Hereditaments  and  premises,  aa 
}ji^  4^feudantf  but  wliidi  tenancy  wot^ld  have 
on  the  29th  day  of  September^  1S21,  had  it  not 
le^ise  determiocd ;  t^nd  that  the  plaintiff  had 
d^  judgpient  against  the  said  Timmm  Lampon 
Tf  tor  the  sum  of  430^.,  besides  costs  of  suit ; 
■eupon  all  the  estate,  term,  and  interest  of  the 
Tmas  Lampon  the  cldcrj  of  and  in  the  said  her&- 
ts  and  premises,  together  witli  the  crops  growing 

were  taken  in  execution,  by  virtue  of  a  writ  of 
ias,  and  the  warrant  grounded  thereof  at  the 
he  plaintiff;  and  that  the  defendant^  being  dt?* 
F  obtaining  possession  of  the  pr^mises^  applietl 
^prevailed  on^  the  plaintiff,  as  such  judgment- 
f,tQ  give  hint  possession  of  the  si^me,, which  tlie 

accordingly  dicl,  on  the  1 1th,  day  of  Aptil^ 
ht\  the  said  defmdmU^  having  then  agreed  io  p^jf 
plaint iff^ihe  sum  of  ^hohjhr  siwhposscs^ijojij  .and, 
e  defendant  had  requested  the  said  Jliomas 
I  the  elder  and  the  plain  tiff,  to  execute  an  ^s^ign- 

all  their  estate,  title,  and  interest  .in  the  #aiJ 
tmeiit?^  which  they  had  agreed  to  do ;  and  then 

proceeded 


3S 
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hand  «di  and  trdy  p«id  by  tke  defiaidant, 

th^pWMOff  IiargaMffd,  iMdd,Lab^  ;8«^ 
tbe  eldfr  ^rgain9<j»  r8$M,  .AitiMiQ  ««1  Im 
the)d«(fPdwiV)va,b<Bif%t^>iflUF»«^  neteai 
men^  ilW.  i  .ffidiM,'  wa9\if»r|beRi«ta«di,1dil* 

of  |1,(^  to ,/tljK!  plMttWu  ik.  bM)dL|Md>%'* 
imimdiKtely  bcfoietbe-AiicflHt^NiKiridMsil 
rao^lpt  tprbmreoCwas  thflreby^ankBow'trHgwitii 
di^  gfP^f^jr  Kleasedthe  dtfmdtMf  hmhm 
■Ildiaet,,  ^um*,^  cUunu,  ai^d  d«iBM|d9tvbaUol 
lav,  and  u;^  ifquj  ty<  Thet«r  wu  als<^  jadoned 
aiwo^by  tbf»plMotiffibr,lbeis«m  ofiitM, 
14tb„4l9S)^, .  T,ii«t  Utd  C;kiriJBt»t'mt  Omu 
not,  4.f uffi«i«Dtia)Mwief!  tor tfbq  fMidlWBrai 
da«i]^,  fW^TRd  «9d„«A««Uidiv:<tbat»ia^a&wlb 
40L  i^fliiinfiqMMci^  btdxWftfubwMii 
Tl>»^lifaa»yiffiqcftrdiaglyitiadflifj  liiMifcii  f 
'!  •'•/M  -jd'i  lo  iiio  ynuius  <(]lu3£Bif)  »d»  dJr« 

•mm  .«otfwt.  itenifff  -  ibuwH  Ma»  » 


ie  40/',j  to  prove,  by  parol  evidence,  tliat  it  EgSP 
&o  pflid*     }i&wnirteyl  Jtacw (aJi  V<klLiiL  SigT^ 

I  tiffs  rcniL^dy,  if  he   has  any?  i=^  hi  cquify;  lim^ 
e  release  is  a  good  defence ;    for  he    I  i^,    rri 
iSicily  admiit^il  ihi  receipt  or  the  461,  ^ 

rC>Jj     Itsppetrato  me,  thiiii 
lei^iliot  dpernte  to  prevent  thtP 
^  .Thedoed  i%  indeed,  ina<fec&rtyR?T J?  WfiffHif*^ 
JaoH  ouglit  to  gt^eiuch  an  effect  to  it  ni'mUy^^ 
dl  «lh  what  appears  to  hove  been  the  mail^tyrf  ^ 
ot-'th^  parties,  and  wliat  may  best  condittiS^lSSP 
DftM^  of  tti€  atse.     In  the  recital  it  $pcnlt^  in 
ilaoer  of  an  agreement  to  pay*  and  nottif  tli^'' 
lyml^nt  of  the  sum  of  40L     And  then  the  coni^ 
I  for  the  release  is  stated  in  these  words :  **  Trf^^ 
li»ii^«f  the  said  sum  of  40/,  being  now  ifcr^tV^ 
MvyThomas  Ldmjion  the  younger,  as  hei'eifti'** 
i  snQQtion^/"     These  latter  words  shew,  thirt*" 
1^  jntatit  to  refcr  to  the  former  part  of  the  detcTi'^* 
€f  an  agreement  to  pay  this  sum ;  and^ 
to  J'ead  the  whole  sentence  thirsi  "  Iri^* 
of  the   said  earn  of  40L  being  liovr  so 
9  be  paid  m  aforesaid,**     If  that  were^ot^i 
idky  wowld  follow;  that  the  deed  wo«kl  recitij^^* 
mmt  to  f elease  in  consideration  of  the  paynnEfrttf^^ 
ud  then  m-ould  proceed  to  release  the  flcfend^* 
ilie  payment  of  that  very  aum  itself.  '  We  Ilat4^ 
iwl  with  die  difficulty  arising  out  of  the  worda 
la]y  iUl0iAog;  '^  the  receipt  of%?htch  mk\  several 
modjej,  tbey,  the  said  Lampon  the  eldcf   d*tff ** 
admk,  &c/'   Bat  these  may  and  do  rcfei-,  1WHP* 
*  %Q  the  paymsit  of  1  Q$*  a^pitce  to  tlioir (wi^tiil'* 


Cmu». 


w 
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1M0;  pioptioned  iimncdiiitely  befbre.  Arid  h 
ik^dM^  the  wbo)o  booomqft  int^ligiblej 
witb.tW  ju9Uoe  of  the  case,  iMid  the  ol 
q{  tkie  parties.  I  thinki  ^bereforct  thi 
of  tfais  dfif^  m9»  not*  tpreIaa«etliU8iim» 
rdea$^,  though  in  general  terms,  must 
the  pvevious  recitaL    The  Terdipt  is,  tb 

Baylet  J«    The  true  queitioa  i%  ^ 
any  thkig  in  this  deed  which  clearly 
I  sum  of  40L  has  been  paid  to  th^  plaini 

by  a  security,  bi^t  in  money.  It  mui 
admitted,  that  this  vekase  would  bate 
equally  to  the  acticp  on  the  note,  if  i 
mained  unaltered.  Thtti,  are  the  won 
leave  no  doubt?  It  first  jrecites,  thatti 
agceed  to  be  paid.  The  recital  does  n 
in  addition  to  this,  that  the  40L  had 
when  we  come  to  the  operative  part,  ' 
tbat»  ^  in  consideration  of  the  sum  of 
so  paidf  as  hereinbefore  is  mentioned,*' 
words  ^*  so  paid,"  and  <<  as  hereinbefoi 
obviously  do  not  refer  to  a  new  payme 
Parmer  paymcait,  mentioned  in  the  deei 
look  back,  we  find  no  actu^  payment  t 
only  an  agreement  to  pay.  The  wor 
therefori^  are  ambiguous;  and  let  us 
whether  there  was  an  aotuid  payment  a 
Ihe  fiusiB  statedi  th^ra  is  no  doubt  as  to  1 
CQiurt  is  not,  theraibre,  prevented  fifom  a 
ip§  to  what  appcurp  {dainly  the  jus^o^  • 
akbough  the  nots^  as  a  security)  is  inval 
Sof  wbidi  it  waa  givcBi  not  being  paidai 
tothephuntiff. 


THE  Third  Yhae  of  GfiC^lOE  IV. 

DVuX  The  pkintjfi^  is  eathlfdiCd^^W  judg- 
ing he  is  estopped)  either  by  tbt^itedtotf.teMle 
t  receipt  indorsed  on  it.     Anto^^lM/^r^itU 

to  ohaene,  that,  not  being  under  «eftlt  W'citt^ 
\int  to  an  estoppel;  but  can  oAly  be'erilleili^ 
iiy,  capable  of  being  rebutted  by^tbWo||wi»r- 
res  in  the  case.  And,  if  aoy  tben^  as  U'is^id- 
bat  no  such  payment  has  actually  been  inade, 
ipt  becomes  of  no  imptntanc^.'  Afe  to  tfc^  oeed| 
to  me  to  depend  on  the  construction  ta  be  given 
jrds  already  referreil  to,  •*  In  eonsideratioti  of 
sum  of  40/.  being  now  so  paid,  as  hereinbefore 
oned/'  If  the  deed  had  absolutely  stated  a 
,  tina^conipanied  by  such  wordd  of  reftvcSie^, 
woald  be  very  different-     But,  here^  th«i^  are 

reference;  and  we  must,  therefisre^  loek  to  the 
It  of  the  deed,  and  there  we  fiad  no  statemont 
I  payment,  Init  only  of  an  agreement  to  pay. 
to  me,  therefore,  that  thia  dpes  not  amoi^t  to 
pel,  so  as  to  shut  out  tlic  plaintiff  from  proof  of 
t  of  the  transaction.     Estoppek  are  odtoiw  m 

and,  being  so,  they  ought  pot  to  be  attoved^ 
ley  are  very  pkiinly  and  clearly  made  out.  Tlial 
le  case  in  this  deed;  and,  therefore,  I  thiak,  i| 
oppel;  and  then  the  verdict  is  right. 


«H 


J.  If  a  party  give  a  general  release,  it  till, 
:edly,  extend  to  all  debts  thendiie;  atid  Afe|k&« 
2d  from  Co.  LiiL  is  to  that  eflfect.  Bot  tVmk 
J  understood  off*  release  "Without  ally  jpi'itSbia 
qualifying  its  operation.  If  there  be' il^WAiei- 
iter,  that  will  qualify  the  geoer^  i^ril^  of  l|» 
That  is  the  case  here.  It  is  qu&a.  d^n.  Wok^ 
he  recital,  wliat  Was  the  intention  of  thes^  parties. 
S  s  2  The 
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Co&Ki. 


The  words,  "  as  hereinbefore  is  mentioi 
the  parties  referred  to  the  previous  ] 
agreement  to  pay  is  stated.  In  Roxmti 
debt  was,  in  general  terms,  admitted  to 
But  that  is  not  so  here,  there  being  woi 
annexed.  As  to  the  receipt  mdorsed, 
different  ground;  for,  not  being  undc 
estoppel,  and  its  truth  may  be  dispu 
must,  theirefore,  be  refused. 


Friday, 

Where  the  facts 
tending  to 
criminate  a 
migiitrate  took 
place  twelve 
imonths  before 
the  application 
to  the  Court, 
thej  refused  to 
grant  a  criminal 
information, 
although  the 
prosecutor,  hi 
order  to  excuse 
thedelaj,  stated 
that  the  facts 
had  not  come 
to  his  know- 
ledge till  verj 
shortly  previous 
to  the  applica- 
tion. 


The  King  against  Bishop, 

QCARLETT  had  obtained  a  rule  nisi 
mas  term,  for  a  criminal  informatioi 
fendant  for  corrupt  practices  as  a  justic 
The  latest  circumstances  alleged  in  the 
prosecution,  took  place  in  1820.  Bi 
account  for  the  delay,  the  prosecutor  sw 
no  knowledge  of  the  facts  till  shortly  1 
cation,  when  there  having  been  a  meetin 
on  the  17th  November  last,  for  the  pur 
gating  the  defendant's  conduct,  he  ai 
gtstrate  not  being  satisfied  with  the 
planation,  instituted  the  present  enquiry. 


Campbell  and  Oldnall  Russell^  shewed 
jected,  first,  that  the  application  was 
they  referred  to  Rex  v.  Marshall  (a),  ar 
ries  (i),  where  it  was  so  held.  If  the  wai 
will  afford  an  excuse,  a  wide  door  will 
ivill  be  in  all  cases  easy  to  find  some  one  i 
who  will  prosecute. 


THE  TninD  Yeau  of  GEORGE  IV. 

and  Taunton^  contra,  relied  on  the  inye^ti- 
the  17th  November  lost,  as  takipg  the  case  out 
lal  rule* 

r  C,  J.  We  do  not  by  discharguig  this  rule, 
door  to  ail  enquiry,  for  a  bill  of  indictment 
be  preferred  against  the  defendant.  But  if  we 
dinit  this  excuse,  we  should  entirely  frustrate 
useEil  rule  to  which  we  have  been  referred, 
if  at  the  investigation  all  the  magistrates 
ad  concurred  in  directing  such  an  application 
ade,  the  case  might  be  different;  but  that 
appear  to  be  the  case.    The  rule  must  be  dis- 

]ourt  upon  this  objection,  having  refused  to 
\  the  jule  with  costs,  Campbell  waived  the 
and  went  into  the  merits. 

Rule  discharged  with  costs. 
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The  Kivo 
against 


UBUTT  and  Another  against  Watson. 


Friday, 
April  261^. 


MPSIT  for  the  non-performance  by  the  de-  Where  there 
latit  of  a  special  agreement,  relating  to  the. sale  contract  by  tlie 
icks  of  flour.     Pica  general  issue.     At  the  trial  ^Jere'^Sie^'' 
ast  assizes  for  the  county  of  York  before  Bay^  ^^^^of 
appeared  that  the  plaintifis,  who  were  millers  ^our,  which,  at 
i4  on  the  2lA  October^  1821,  made  an  agree-  not  prepared, 

and  in  a  state 

th  the  defendant,  a  corn,  merchant,  for  the  sale  capable  of  im- 

mediate  deli- 

racks  of  flour,  at  50s.-per  sack,  to  be  got  ready  very:  Held, 
jlaintiffsi,  to  ship  to  the  defendant's  order  free  on  conuS^fS^^ 
I  Hull,  within  three  weeks,   to  be  paid  for  by  a  ^Su?^f^.2. 
L/ondon  at  two  months  date,  on  receipt  of  invoice.  ^•''  ••  ^^^ 
¥as  no  memorandum  in  writing  of  the  contrac;t, 
S  8  3  nor 
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ndr  ai^y  e^fn^t  '^A.  The  flottr  ttl  tl 
bargain  was  not  ^ft]!>hr6d,  sd  a«  16  b^d 
immecliatety  deiiverefi  to  the  defendant. 
Judge  at  Ihd  'iriiil'  was  of  opinion,  tha 
wtthih  ihe  \1i\i  section  of  the  statute  of  I 
plamtlM  wef6  accordingly  nonsuited.     A 


Scarlett  by  leave,  moved  to  enter  a 
tilfalntifr.     This  cas6  ftlls  within  the  auth 
V.  Osb(yime\a)^  Cldt/tbn  v.  AndreiDi(b)i 
Buck,  (c)    iti  all  thesif  caics  thfe  Cburt  hi 
the  goods  were  not  capaM^  dt  ikhtiiedrftl 
sale  did  not  fall  Within  the  statute  of  fra 
V.  WytUt  (d)  is  distinguishable^  for  there 
fUlly  {)fepared,  but  here  it  only  existed 
unground  wheat,  at  the  time  of  the  sale. 


•^T 


AbboW  C.  J.  In  Tffxers  v.  Osbonti 
which  was  ordered  to  be  made,  would 
that  order  have  had  any  existence, 
plaintifis  wer?  proceeding  to  grind  the 
purposest^of  general  sale,  and  sold  this 
defendant  as  part  of  their  general  stoek.  ' 
u  indeed  somewhat  nice,  but  the  case 
Othpme  is  an  extreme  case,  and  ought  n( 
further*  I  think  this  case  was  Hghtlj 
contract  being  one  for  the  sate  of  gO(^ 

within  the  17th  section  of  the  statutfe  off 

•>      .  .^     ...      .     ■  .  ...   (.,,.  ..  ,      _ 

DayLey  J*     The  nearest  case  to  this 
Andrenos^     But  that  decision  Wasi  a^  it 


(c)  tM.4: 6.179. 


(b}  ASuii 


tf  THE  taiRD  Yb£A  6r  GEORGE  IV. 

sd  bj  Bondeau  t.  Wyati*  This  was  substftdty  ly 
act  for  the  sale  of  flou^  |ind  it  neeiiis  to  ine 
rial,  whether  the  flour  was  at  the  tltfie  groilnd  or 
'he  queition  is,  whether  this  was  a  Contract  for 
or  for  work  and  labour  and  materialU  fbundi 
it  was  the  formfer,  and  if  so,  it  falls  within  the 
5f  frauds. 
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mYD  J.  I  am  of  the  same  opinion*  I  cannot 
ith  the  judgment  of  the  Court  in  Cb^im  v< 
!.  This  was  a  contract  for  the  sale  of  goodsj 
refore  the  verdict  is  right. 


i*  concurred. 


Rule  refused. 


Urtwright,  Esq.  against  WniGHt. 

3N  on  the  case  for  a  libel.  Plea  general  issue, 
the  trial  at  the  Westminaer  sittings  after  last 
erui  before  Abbott  C.  J.,  the  libel  given  in 
was  oontained  in  a  book .  published  respecting 
lett  by  the  defendant,  called  "The  Book  of 
S|"  and  was  as  follows:  Manjr  well  intentioned 
lave  expressed  their  surprise,  that  the  ^^  En^ 
''  should  h$ve  been  willing  to  accept  of  a  seat 
>tiQn's  den,  purchased  with  the  bank  notes  of  a 
ose  *^  incapability  and  baseness"  he  had  so 
y  exposed.  To  convince  such  persons,  that  this 
)nduct  was  strictly  patriotici  we  have  only  to  as- 
1,  that  in  so  doing,  he  was  walking  in  die  fbot- 
Imt  "  Venerable  Veteran,"  whose  ^  Creed  is  the 
of  excellence,"  {see  No.  195.)  afad  who,  in  an 
3  8  4  article 


Jpril  wVth, 

Whcro  m  libel- 
lous paragraph, 
ta  proTedn  c«a- 
tflined  two  Ffr- 

wliich  ic  ap" 
pe:ired  to  be  in 
fact  the  lan- 
gu^e  of  a 
ibJrd  person 
speaking  of  the 
plaintiff'^  con^ 
duct,  and  the 
declaration  In 
setting  \t  out 
had  omitted 
tbose  refer* 
enccs :   Held* 
lh«t  these  otnis* 
sions  aJtercd  the 
&eiue  of  the 
rcttiainder,  and 
lb  at  the  vari* 
aticG  wa&  fiuaL 


e\6 


CASES  IN  EASTER  T£ 


CAKTirmian 

WftlOKl. 


article  of  that  cmtdy.bas  laid  it  dc^n  ai 
<<  we  must,  in  fighting  the  enemy,  not  i 
even  despicable  and  detestable  men" 
p.  ra.  The  libel  as  set  ibith  in  the  dtd 
the  words  <<  (see  No.  105^^  and  the  i 
y.  '32.  p.  82.'?  The  Lond  Qilef  Justice 
that  this  waa  a  fatal  variancei  and  1 
nonaoited*    And  now, 


Denman  moved  for  a  new  trialf  Tl 
not  alter'  the  sense,  for  the  defendant  a« 
matter  respecting  the  plaintiff}  and  ti 
not  alter  that :  they  only  shew  that  tl 
speaking  of  the  plaindfl^  has  adopted 
another  person.  If  so,  Tabart  v.  Tipp 
thority  to  shew,  that  the  omission  of 
not  alter  the  sense  of  the  remainder  ii 
also  referred  to  Bell  v.  Byrne,  {b) 

Abbott  C.  J.  I  thought  at  the  trial 
of  the  same  opinion,  that  this  was  a  fati 
much  as  the  meaning  of  the  paragraph  g 
materially  di£fers  from  that  set  out  in 
Reading  the  declaration,  I  sliould'  audi 
as  meaning,  that  the  defendant  had  bti 
assertions  there  stated  respecting  the 
when  the  libel  it^f  is  prodated^  and  A 
reference  there  contained,  ths^  k'js  a 
tended  to  ^icpose  the  cobdooti  liot  of  tl 
of  Mr.  Cobbett,  it  then  turns  out;,  that 
asseVtiohs  f^re  made  respectftig  thfc  plnri 
defendatit,  but  by  Mr.Cobbett.    The  mea 


ip)  lCQmp,^.P.C.S$3. 


{b)13 
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IP Jj^  '  tE%^  c^e  of  ^idoK]^  iKtuTGg^jdsiabli Ae0^ 
;re  bmission  in  Betiiog^diltpi^t^a  liU«l<i»i]ot 
&s$  the  sense  of  that)  iiUii€&  kidet  otit:SB.t|iar^ 
Hei-e  there  aie  two  onisdkni)  mndthoisteseiJIi 
dieted.  For  that  which  appeate&y  tbe^daelar- 
be  the  defendatit's  observation,  turns  out  when 
iicns  are  supplied  to;  be  tb^  JfMemon  .  of  tMr. 
e«pectiitg  the  plainttffd)  aiid.|hat^a£6oidiilg:iQ 

PYO  J,  concurred.  '?);':  ^'.   i    - 

4  r^^  *;*vj\  ./  i  ^uiA   />    fi   Riilaj«fuflad^-(a)- 

M  BtU  J.  was  absent  at  Chamben. 


qAi^«ii»9^T 


\xf  and  Another  maimt  The  East  India  ^o^urday, 
ui  *      .  ■  .  Company. 

ER  for  forty-two  «h«ite  of  iqdigg-    :?l«%  »  J^.'*^^*' 
ETal  kfluiv    At  the  trW^rbefpre  4i!Mf ifti  Jfr.  rt  authority  to.dl 

.  the  cargo,  e%- 

na%  afte*  last  Hilary  t^srWa  ?  the  tpUowijilg » apr  cept  in  cases  of 

°  -    ,  absolute  decet- 

D  be  the  fiycts  of  tb*  ,€(W  ^  fKW  gftW*  ffi  q^WWr  sity  ;  and  there^ 

ich   were  tlw?   )vrop^l5^ijQfi,t}«5  ji^^t^  .Y^^re  ^couKeofa 
at]<v'^iifM^/a^Mibpftrd>tteO#«^Mfc^^  j^th^Aip 

,  ^  ,  »  ^     V       J  /'  ''^•»  wrecked  ofT 

^'E«Pi/o/;^' Wit  some  Ihtf^^WlilihWW^  was  sared,  .nd 

«t^i«,^|d'by  piiUlic  .=^^'^»;ft^jWf):fftf^'?i?a?fv>^^ 
111-  to  ihc  be  t  of  Ins  judgmenil  for  the  benefit  ofafl  i)>fsons  cdncemed ;  but  ihe 
.ii:^tx\^m^%m,^\^Vi^h^^  pittchaser  at 

cquifed  no  title,  and  the  indigo  having  been  sent  to  this  country,  the  onginal 


re  bdd  jiQtiilfd  to  recoTcr  it?  T«ll«» 
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die  r^iel  ymi  wrecked  dff  the  Ce^  ^G 
the  greater  part  of  the  cargo  was  lost 
indigo,  however,  were  saved;  and  it  i 
thttt  any  of  them  wa&  Itiaterially  damage 
two  ehe^tft)  which  were  the  subject  of  die 
Wei^e  perfectly  sound  when  they  arrive 
The  indigo  was  sold  by  public  auction 
Good  Hopey  being  advertised  ad  part  of  t 
CtrbetuSi  by  order  of  the  captain^  wl 
.  fide  according  to  thd  best  of  his  judgm< 
view  to  the  benefit  of  all  parties  concern 
dees  afterwards  shipped  the  same  to  £ng 
were  deposited  in  the  warehouses  of  i 
Company.  The  action  was  brooght  to  I 
the  prc^rty^  the  purchasers  having  u 
present  defendants.  The  Lord  Chief 
opinion,  that  the  captain  of  a  ship  was 
selling  any  part  of  his  cargo,  except  in  c 
necessity ;  and  he  left  it  to  the  jury  tc 
under  the  circumstances,  there  was  such 
verdict  having  been  found  for  the  plaintii 


The  SoUcitor-Gencral  now  moved  for  a 
contended,  first,  that  the  captain,  und 
sftoccs,  had  authority  to  sdl  the  cargo; 
that  the  sale  having  been  in  tnarket  over 
Mras  thereby  transferred  to  the  vendee, 
mitted  that)  though  the  captain  is  not  tb 
owners  of  the  cargo^  and  that  he  is  to  bs 
to  them,  a  mere  depositary  and  commo 
under  i^pecial  circumstances,  the  characti 
supercargo  is  forced  upon  him  by  the  g< 
the  law.     The  law  is  so  laid  down  by  1 
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if  the  Gratitudiim  («)  That  lettirh^  Jttdgi  there 

it^  ''  in  some  ca^es^  the  cttptaiti  Mu#t  dMrcise  the 

n  of  AD  authorized  agent  over  the  oargd,  us        agHnm 

[10  prosecutioti  of  the  voyage  at  tiea,  and  in  m*^  ou  Gtiittp4ny« 

te  port§  into  which  he  tn^y  be  ootnpelied  to 

and  then  h(3  mentiont,  as  itiitances  in  the  pn)« 

of  the  vc^yago,  the  coee  of  throwing  parta  of  the       . 

rerboard  at  sca^  iKhd  of  ransom  by  the  general 

E^Jaw;  and  afterwards  he  puts  an  instancy  in 

le  maateTf  while  in  an  intermediAte  port,  has  the 

tborliy  forced  upon  him.     The  case  put  is  that 

1  driven  into  port  With  a  perishable  eargo^  where 

u?r  can  liold  no  correspondence  with  die  pro« 

and  the  vessel  is  unable  to  proceed^  or  feqtiires 

to  enable  her  to  proceed  in  time.     The  learned 

lays,  **  In  such  emei^gencies    the  authority  of 

necessarily  devolved  upon  him^  uitless  it  oouid 
[}«cd  to  be  the  policy  of  the  law  that  the  cargo 
be  left  to  perish  without  care.  What  must  be 
He  niuft)  in  such  cdse^  exei^cise  his  judgment^ 

it  would  be  better  to  tranship  the  cargo,  if  be 

means,  or  to  sell  it.  It  is  admitted  in  argn«> 
hat  he  is  not  absolutely  bound  to  trsmsbip  1  he 
t  hnrc  the  meant  of  transhipment ;  but  even  if 
be  foay  act  for  the  best  in  deciding  to  sell  1  if  be 
visely  in  that  decision,  still  the  Jbreign  purehaser 
mf£  under  his  acts :  if  he  had  not  the  means  of 
>pingf  he  \%  under  an  obligAtion  to  Sell^  unless  it 

Siikl  that  he  is  under  an  obligation  to  let  it 
Now,  in  this  casei  the  ship  was  totally  lest% 
ared  at  die  trial,  thatf  at  the  time  wl&en  the  sale 
lice,  there  wa^  no  other  Vessel  at  the  Cape  <^ 


{n)  3  JI06.  Adnu  Jtep,  258.. 
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i^  tAiAi^9i»  V.  Shippen  (a),  is  thi%  that 
np  mtthority  to  sell  any  part  (tf  the  sfaij 
sale  transferred  no  property,  bat  that 
tbeoate;*  and  this  i$  cited  and  reli^ 
£Uenboroi4gk/in  Bcid  \,  Darly.  {b)  The 
necessity  coi^titutes  the  only  exception 
rule-  Here  th^re  was  no  #uch  necessi 
the  sale,  therefore,  transferred  no  pro] 
fendant.  As  to  this^eing  a  sale  in  marl 
mfike  no  difference;  for  as  the  purchase 
cum.stancea  under  which  the  sale  took 
be  considered  to  have  bought  at  his  p 
liable^  in  case  it  ultimately  turned  out  t! 
existed,  to  have  the  sale  vacated.  Here^ 
was  bought,  not  for  consumption  at  th 
HapCf  but  to  be  sent  forward  to  the  plai 
destination.  As  to  the  hardship  on  th 
does  not  exist,  for  he  is  clearly  entitled  t 
the  master  the  price  paid. by  him  for  the 
rule  mu^,  therefore,  be  refused. 


HoLROYD  J.  I  am  of  the  sam^  opini 
that  there  was  no  necessity  for  the  sale 
and  that  that  mu^t  have  been  known  to 
In  order  to  justify  the  master  in  acting 
agent,  in  transferring  the  property,  thei 
absolute  necessity  for  the  sale;  and  i 
chase,  he  does  so  at  bis  peril.  Tbe  me 
goods  was  never  held  sufficient,  unless  a 
an  authority  to  sell,  express  or  implied; 
of  caveat  emptor  applies  to  such  cases, 
curastances  under  which  tbe  master  has 


(<!}  9MJSi^^*^s^ 
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:h  an  audiorily,  are  wlicre  there  U  an  abiQltit^ 
^  for  it,  as  in  die  case  of  a  wrec)(,  without  power 
hipmeiit,  or  where  it  bocomes  necGfsary  to  gell 


pes 

I  8S3. 


the  cargOi  for  the  purpose  of  enf^bling  him  tP   ua  Qqm^^aj, 
M  the  voyage. 


J.  A  earner  by  sea  and  a  carrier  by  land  stand 
f  in  the  same  relation  to  the  owner  of  the  goods 
^  to  be  cairied.     Their  difty  Is,  to  convey  the 
1  the  place  of  tlieir  deatination,  and  their  au^ 
with  respect  to  the  goad^^  is  such  only  as  is  pe** 
for  ibe  performance  of  this   duty.     In  a  sea* 
difficulties  often  occur,  from  which  journies  by 
e  exempt     The  authority  of  the  master  of  a 
mi  increase,  In  proportion  to  the  difficulties  that 
Q  encounter.     If  a  storm  or  ap  aqcident  disables 
from  proceeiling  on  her  voyage,  and  the  master 
nself  in  n  country  where  money  can  only  be  pro- 
1  pay  for  her  repaiisi  by  sale  of  part  of  the 
he  necessity  of  his  crew,   as  Lord  StaweU  has 
d  it  in  the  Giaiiiudine^  forces  upon  him  an  au« 
:i>  sell.     So,  if  tlie  ship  be  incapable  of  repair  in 
1  port,  and  the  cargo  be  perishable,  or  no  place 
jot  to  secure  it  in,  altliough  the  voyage  be  at  an 
vould  be  better  for  tlie  owner  of  the  cargo  that 
d  be  sold  than  left  to  perish,  and  the  master 
in  such  case  sell  the  whole.     The  purchaser, 
I  that  necessity  alone  can  justify  the  sale,  and 
a  a  title  to  what  he  purchases,  will  assure  him- 
t  there  is  a  real  necessity  for  the  sale  before  he 
he  purchase ;  and  caution  pn  his  part  will  pre- 
hat  has  too  frequently  happened)  the  fraudulent 
ships  and  cargoes  in  foreign  ports,.    One  of  the 

prmcipal 


r 


i^^       pHndpal  objections  to  foreign  commei 
^^j^^      property  of  most  engaged  in  it  is  not  n 
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the  Cape,  and  why  her  cargo  was  sold, 
law  of  HoUand  to  be  (as  it  is  stated  to  bi 
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<r  against  Ingilbt^  Bait,  and  Hauxwbll.  . 


SPASS   fi>r    breaking  and  OMfillg  plitMlf*!  AthvifflMi 
m^  wmd  taking  his  fixtures,  fOiNl%  fliiA  dtttliE^  ITi.  L  to  mIm 


«b<m  under  a  writ  of  fi.  fsu^Mhedied  ib  Ae  de»  ibthovMln 


Kp  Jfp%»  as  sfaerifF  of  tha  Miintf,  tttdMr  ivUdi  rfZiiidbiiir 

frJMholdortlM 


HaurmeU^  his  bailil^  |>eaoettlfljr  eiiteHed  yjl^^^^^iZ: 
miie%  ftcd  sci^d,  &c.  BepBesdoki  de  hyaria,  ]j2«3Mktti«i 
it  the  trkl  at  the  last  asaizet  Ibr  YMcAire^  be- 
pit  Seijt*,  the  only  queittmi  HM,  wheAer  the 
oili  were  justified  In  seizlngi  under  the  extcutian, 
jttur^,  caniutiDg  of  set  {K>tt|'  oirens,  and  ranges. 
esi^  &at  the  house  where  these  were  fixed 
iih  on  the  plaintiff *"£  own  iineeholdy  and  the 
«et}eaiit  was  of  opinion,  that  wider  theee  cir- 
aces  they  were  not  selzable  hf  the  sheriflT  under 
»t4<3a>  The  pkintiff  accoTcBni^  had  a  verdict, 
ov, 

^£d^  moved  to  enter  a  verdiet  fertile defendanli. 
fr'scase(a),  k  was  held  that  the  rfiettf  might 
eatecutton  vats,  coppers,  fcc  wMdi  had  been 
Jy^  soap-boiler  in  order  toeaii'jf  en  his  trade; 
Iftier  the  tenant,  as  biil  I'lnn  hiatmX  and  the 
id  may  remove^  the  sheriff  WHtf  witHU  Vm  m- 
■bo  to  Eimes  v.  Maw  {h%  MdMkfm^'H^ikmj^  (e) 


Cm^m.     The  verdict  is 

■  which  would  gp  to  the  haif^  md  mtft  la  the 
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fiksedatoi*;  ttod  lA^y  y^et€  not'tiabte  to  be 
oatd  duAfiftlft  ii^e^'  an  ateenfion.  H 
llrlM^  tUey  "vnsm  filled  Vas  &6  fredhcM  < 
^a4kMi  4iitftigldahe9  tiltft  iM^ttctB.  tbM6[i 
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admittfld  to  A 

doMftahjto 
tiMlordorA 
niAiior,  b«  ii 

MtOppM  ID  •& 

MtaoDbjrtfie 
lofd  fbr  A  for- 


ibtwing  thai 

was  not  in  tfie 
lord  at  the  tioM 
of  admitmce. 


JJJECTMENT  for  prmuei  &i  *b  a 
At  the  trial,  at  ^e  Im  assi^  liefii 
•<hat  county,  it  appeased,  that  tbe  deS 
widow  of  George  Gibbs  Buideiij  and  h< 
question  by  tbe  custom  of  fteebench,  i 
Loden  and  BdhenhampUm.  It  was  prot 
there  had  been  a  forfeiture^  On  the  16t} 
(at  which  time  Robert  Gummer^  Es^n^ 
the  manor)  upon  the  surrender  cf  Tiofm 
Buddmwas  admitted  to  the  reversioa 
question,  as  trustee^  to  hold  the  saptie 
George  Gibifs  Budden  for  ]ihy  after  tbe  ^ 
tbe  estates  oiHewy  and  JReAert  JBmUlmi 
and  George  Gtbbe  Budden  was  admitt^  n 
m  reverdon.  Hewy  Buddm  samved*^ 
in  1807,  and  in  1809^  Qgargfi  Gibb$  ^ 
mitted  to  the  premises  by  3ir  JS*^Nep(ft^ 
the  n^anor.  Adam,  at  the  trial,  propos 
the  deed,  dated  1800|  under  which  Sir  JS. 
tide,  that  the  legal  estate  m  themanoi 
in  him,  but  in  a  trustee^  and,  consequ 


bi 


rtrntmrn  ntBUkPnommffE  iv. 


«•? 


opioid  thal^  Ibe  .^r^dai^«  j^ufili^l^ 
I,  t^freforef  had  a  verdict    And  now, 


I  moted  fi>r  a  new  trfel,  and  eontendkl,  that  the 
the  defendant  really  depended  on  the  snrrender 
miflskm  in  1794,  and  that  the  admissioh  fai  1808 
yteJtei4ti]ieibt:  aki>^ftiaal^i^^i^ 
9g  to  M^en  ^:^9tUKi^a\  th'e  tenatit  m&y  stHl 
the  landlord^  title.  The  aet  oF  admittance  by 
S  n' Wfen^^^j  irtlnntf^Hiir, '  ana  ^o  interest  ^{Hj^es ' 
fi  co^fte  teiffAit* '  ''^  zTOw  inen  ciin  nuS  adtntttance 
wrtb  ^stoji  {ne  tenant  niO'iA  -  ubfkitfiig  tne  lorani 


Curiam.  The  eirid€^lice  wwf  {)to(i^I/  rtjeciti^. 
the  party  andler  whom  tii^  dcAbdadt  oaniilf  title 
iOtted,  in  1608,  h^  did  fealty,  hltA  addionfl^d^^ 
tenant  ta  Sit  E.  Nspeatij  and  she  cannot  i)fO#'be 
^d  to  dispute  his  title  to  the  manor.  It  is  not 
ed  that  th«  I^  estate  hat  iMo  Iftltetfed  rfnce 
[a  the  caseiefairtd  to,  die  tmant^  Mt^N^idiilafid«i 
o-nmcnt,  i^  allWed  to  aet  tp  di#  jus  teitii,  D4yere 
aT9  that  he  is  dO-oparatitlg  with  thatAffdpetv 
tut  here  the  defendant  daims  to  aet  up  ihe  fltfi 
rwati  whoid  nkmt  iS^  (AibttfiP  waoM  iMri  beeH 
to  use  in  tiie^^ectoifclt.^      '  "l 

RttU  rtfused. 
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Wbcr«spow«r 
of  ittomcy  WIS 
gif«n  to  flftam 
pcfaom*  Ubadf 
<ir  MvcnJlj 
tfacrain  named, 
to  eiecuta  tudi 
poUdct  M  they 
or  any  of  Umih 
ibottldjointlj 
or  MTcrally 


Held, 
oecutiooof 
«ueh  pow«r  by 
ibiur  of  tfaa  pcr- 


GuTHRiE  against  Arhsthc 

A  SSUMPSIT  against  the  defendant 
pa  a  policy  of  insoniiice.  Plea.geau 
the  trial  at  the  ]^%  as^izef  {be  I^ffrtkm 
Bajflejf  J^  a  question  arose  as  to  the  e: 
policy  by  4h^  defesdanti  Im  o|*d^to  ptp' 
of  attorney  signed  fay  tfoe  dff^dant  ¥f$i 
which  he  oonstituted  15  perswf*  (heieitf A 
and  lawful  attornieiy  jokitly  aiH^  setBrnle 
in  his  namc^  to  sign  and  wderwrite  all  i 
insurance^  as  tbqr,  bis  said  attoraies  a 
shonhi  jointly  and  separately  think  prppet 
was  executed  for  the  defendant!  by  four 
named  in  the  power  of  attorney..  The 
thought  this  a  su£Scient  execulioa  of  I 
reserved  the  point.  The  plaintiff  htm 
verdict 


J^  WiUkwis  moved  to  enter  a  nonetiii 
naked  authority  and  most  be  condrisai 
Vinef^s.  Jbridgemeni^  title  Auikori^  EL)i] 
down  thpis :  <<  If  a  letter  of  attorney  ioj 
seiain  conjonctira  et  divisio  tbedHsufen 
two  of  them  make  livery,  the  third  bein 
not  good»  for  this  is  not  conjunctim  nor  d 
Cam.  Dig.  Attorney  C.  1 1.,  is  exactly  to  t 
And  in  Co.  Litt.  181.  b.  it  is  stated,  "  ] 
feoffinent  be  made,  and  a  letter  of  attor 
throe,  jointly  or  severally  to  deliver  seizi 


Mflarr  fins., . 
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ivery,  because  it  ii  neither  by  the  four  or  three 
nor  any  of  them  Bcverally/'  Here^  the  power  is 
n  jointly  or  g^veralJy,  aRd^  i%  }» ;n€idl|cr  executed 
whoh  jointly,  nor  by  one  of  them  severally.  The 
ronds,  **  or  any  of  them^^  oiUy  apply  to  ^e 
who  are  to  eKercise  the  diterelion^  but  they 
a  refer^ice  to  the  authority  IlselC 
ikHji/i>K''    :^:  .V  n    .'.-■-■•:    '        ■  , 

JTT^  C;  Ji  The  law  undotibt^y  is  as  stated  by 
iiliam^  but  we  are  tidt  disposed  to  extend  the 
ther*  Wh  ener er  a  ciMe  Exactly  similar  to  those 
mil  occur,  the  Court  tritl  fbel  itsrif  bound  by 

But  in  this  case  we  ought  tO  look  at  the  whole 
mm :  and  if  we  do  aa^  there  islio  dOubt  what- the 
g  of  it  is.  Here^  a  power  is  given  to  fifteen 
jointly  and  severalty  to  execute  such  policies  as 

any  of  them  ehatl  jointly  or  severally  think 
^  The  true  construction  of  this  is^  as  it  seems  to 
t  the  power  is  given  to  all  or  any  of  them  to 
ch  policies,  as  all  or  any  of  them  should  think 
The  argument  is,  that  the  latter  words  only 
CI  the  per&otis  who  are  to  exercise  the  discredonj 
ould  have  been  quite  correct)  if  those  had  been 
t  &otn  the  persons  entrusted  with  the  power. 
ij  are  the  «amc;  these  latter  words,  therefore^ 
rl  the  meantng  of  the  Ibrmeri  and  the  verdict 

^^Ii^uiL>  lori  mlti^nu  Rule  refused. 
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Touaetioii  TSSCtAUAit^ION    UpOQ    ft   1)^    of 

on  bill  of  ex-  A^    .w*'  i        *     *       ■       t       »  ?   .«««        ^ 

change  the  da-  102.  45.,  drawn  by  the  j^iuntiff  gn  m 

apdt  l^^h  payable  two  mbntlis  after  date^  an 


lifii^ to  tiST*  the  defendant. '  Count  fcr  goods  sold  an 
RcpUot^''  money  counts.  Plea,  as  to  aB  but  the  sui 
«*>^»^J^*  parcel,  &c  non-assumpdt ;  and  as  to  ( 
•earned,  and      Keplicatiani  that,  aftcT  the  tnddn^  cf  tb 

befoietheten-      ^   *^  ,  ' .  .         ,  *      ^ 

der,thephdn-    the  deciaratiou  mentioneUfl   as  to  the 

tUF  demanded  »    a  •§      tK        -* 

the  turn  ten-      4t,  7s.  6d^  parcel,  &:c.,  and  after  the  t 

that  tbii  inue     causes  of  actiou  mentioned  in  the  deda 

j;jjj^^    to  the  plaintiff,  in  respect  thereof  add  1 

S^^Jr  Uie    f^^»»^  tender^  and  offered  to  pay  the 

gj^f™       plea  was  aUeged,  to  wit,  on  the  18th  day  < 

tlie  plaintiff  demanded  the  said   sum 

parcel,  &c.  from  the  defendant,  and  re( 

pay  the  same^  but  that  the  defendant  rd 

l)y  reason  whereof,  he,  the  plahitiff,  susb 

bv  treason  of  the  non-payment  of  th( 

4^/.  75.  6d,^  parcel,  8cc.  in   that   bcha)f 

joinder,  taking  issue  upon  the  demand. 

before  Abboit  C  J.,  it  appeared,  that  A 

kntM  when  due^  and  payment  demam 

following  day  7A  was  paid  on  account 

was  indebte<f  fb^thb  plaintiff  for  good 

sum  of  1/.  Ss*  G(L     No  other  demahtl  Wfi 

Lord  Chief  Justice  was  of  opinion,  tha 

ought  to  have  proved  a  demand  of  th< 

mentioned  in  the  replicatipiv  and  a  yen 
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fendant,  with  liberty  to  the  plaintiff  to  move  to 
yerdict  with  nominal  damages. 

p6«fln93Y^^>?F^jfl[i)C9r4i^  that 

lie  was  proved  by  the  fiict  of  the  plaintiff's  hav- 
^ed  th^  lai^  sumj^and  t^t^^^Wf^i^  ^p^ 
tpj^ij^  tf^J^ni;^  applied^  In  Wa4e^9  cafQ  {afii 

S¥\(S99^  ^  J^PM^««?.PWj^>?  acoep»  so  much 
i;^t4ijf?,,|oMn^,,|  f^Q^tffia;iv.;J^ricfc  it  an  au- 
t()(t^,f^?  ^e<^  .Nawj^ia  this  respect  (i),  there 
ji|f^9^t]^l:|^W^i^{^  The 

; 44)^7^  6f^,  X^effA^  «^  alleged  to  have  beei^ 
mdf  4^ipau%d,  must  t;^  tak<«i  to  be  part  of  the 
^%r;^^c^(t^,biUw«0.gjlveiia  and  the  whole  of 
gq^^^  )^§finj|  been-  pr^ionsly  demanded,  e^A 
IHf'iW^  <9^  I  '^  >fj^  >  demanded,  puid  therefore  there 
PYI.Ptt^;#fW^  ^  the  said  snm  of  AU  Is.  S<L 

M    Vj    nn  .     '  V- 

(gp^jitlPI*  Tlfe  jssn^  i$  0a  the  specific  fact,  whether 
ijo^,  4id  or^^d  not,  before  the  tender  of 
6i.,  demand  that  very  sum  of  the  defendant 
roof  is,  tlial  he  dttisnded  lOA  4^$.  That  proof 
ot  support  the  issee*  .  If  the  smaller  sum  only 
en  demanded,  3)Mie,4^fe|ld«nt  might  have  paid  it 
t  in  facti  pay  7/fW  ^^«5  fopow^ig^.  ., 

ab  ^rlT     .Mf'>^>y)n  no  hni]  sj //   '."    '  ,[    ..      ... 
sacj  toiht**Y  n   bur,  ,j^r»itjj'>il()0'i  'wh  -J'  1)*>.(«    m-  , 
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i82S8l 

Whff«toodt 

on  botfdf  And 
upon  tfadr  •hip- 
meat  the  MBt 
q£Um  tendon 
tmdervdtotlit 
nile(thtaip* 
tafaibiuigab- 
Mnt)sreoripl 
bj  which  tlM 
^oodi  wfra 
MlEnoirledgtd 
toberiiippM 
onaoootttttof 
tlMYtndati,  . 
whiditiM  mat* 

ftiMtorignt 
andontfaelbl- 
lowiaf  dnr 
signed  bOlior 
lading  to  tiM 
ofdcnof  tiM 
^endeett  Held, 
that  the  tinn- 
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nrROV£R  for  35  poncbeoDB  of  rufiiCii 
At  the  trial  at  die  last  Gml 


at  an  end,  hot, 
thatontiMin- 
aohrcner  of  the 
.the 


entitled  to  itop 
thogoodi. 


pil^d>^ii»,of.nim  »|  l?^^»iW^.ffl#<»0fe 
0|^itheS*)(|i  oT  Jii6fe.%  whI^ 
pifC^^QM  mpre  at  S«.  pfr£aj)t9p,.ft^ 
the  M  of  4^gitt^  InTpicfif^of  thefgtK^ 
£L  eiHl  &  by  the  p^ill^;  mad  pa  t^  i$( 
plaii^tif  ^ilfw  a  Irill  ^  the  Momoif  wj^^bs 
hjE.wAS^  The  rom  had^beea  jibiipB^^ 
Ji^,  oa  board  the  Ckmce^  of  whu^^^e ,^ 
i^aster  ))y  a  lighter  hired  by  the  jphw^ 
tiise  $he  ^|9ai»ter  of  the  h^tt^r  teodf^  tq  ,|i 
hfd  the  conunaQd  of  the  vesgdli  a  it^cejjpt  i 
nim  was  ackqpwledged  tp  be  sbigpe^  tn  # 
piaiotiffi  This  receipt»  the  OMt^.J^ti  l| 
sign,  and  on  the  31st  Jisfyf  the  defendant  t 
ladingi  b;r  yhkjx  be  unde^ctoo^  jte^  ^"^It, 
c^Ctain  merchants  at  flampuf^f^^  fifff 
JByand  &,    On  th<^   lOtJ^  q^.j^jIi^  iff 

refused  to  da    The  Lord  Chief  Jmtice  t 
in  this  case  th%  (n^Mtlllt  Jfrat^liOtTiat  s^ 


IT-'' 


ya  board  the  ship  under  the  above  drcnm* 
□d  that  it  was  the  duty  of  the  defendant  to 
led  the  receipt  tendered  to  him,  and  not  to 
led  the  bills  of  lading  until  that  reodpt  had 
ded  oT^^fliE^|)lihiti9'^^.W  &,  and  by 
:  to  him.     The  plaiotifi'  accordingjv  had  « 

(iih'1)eing  deliver^  free^^^ir^^fil^tei^^ 
9bii»  Biu^  be  considered  ti  fflif'^efift^^gf^ 
,,  and  thtit  the  transitu?  i^oM't^  ^tPl^iflP 
Ihere.  Here,  too,  a  bUl  *)r«tK^«ffli«affl'^<l 
flhe  plaintifl;  and  the  iMc^^^fW**^!^' 
•oA'^t  9a  of  August.  At^^t^^-tH&Sflft^^ 
[tfl4  was  *t  all  events  at  U  'edd^  ^Mfer^'ft^SJ^ 
.  arc  the  isonsignors  of  the  ^gbods.  '^ti'l&-inm 
(a),  the  master  had  signed  iifecelpf^Tj^nllie^- 
•re  put  on  board.  Here  he  fliS  ndt ^^i<^an2P 
te  oiijght  to  hate  done  so,  perbifp8"'itfiihl'3^^'^ 
llie  plaintiff's  conduct  oii'M'WSf^ugi^'^ 
i«r  dfft/That  case  is,  therefore,  aiadj^is^fle" 
ffrom  the  present.  •-  ■ '*-^  ^^'IT     Shm^q 

faouv  — —  .  .i^:.  oi'.j  nobflii  .ngid 

rf«fe.lP/'J*  fhe  AeKrery  ({n^ta^lSe^e8!Sf't!Sf^ 
PSaffWcr  been  complctfea,^fh|-?#^Hsl?S  woiJS^ 

Mft  fiff  e^C^^ut  when  i^'^d^a^ati^ 

UtTel^af  poS3tssi6ti' k  i^^^X^al'l^i^  to' 
iguodJ  sabanl^idO  bioJ^T     u>b  oJ  bsButei 

bnaWiSJfcrWUlsiVi'e  *«»«»'#*  •"'  "*  °- 

^  interpote 


tlxKi;g  9IV*i  ■'■.'' 
t»A  ,bIo2  »T>'^ 
bfw  JtnBOfi  if 
-qtili  liorii  aoq 

nobnsf  adi  'u 
odl  ol  bsiobn  . 

j<^0  Sdi)  9]ff<  . 

iqisadl  «  (in 
BtU  fbidw  fj 

bo^b^Iwofli'Sd 
bsqqiUt  9d  ''^ 

,nobn9T  f^f^ 

sum  9fll  rioiH  ' 

-en  Jiid  »iq':'  - 

.(T^i?  ot  boj?"* 

-io!  sdl  no  br ' 

)o  tllid  ban^^ 
od>  OJ  ^nibi^ 
9xb  \o  n^h» 
«bi9H  rpoobfti' 
-niTT*  »«U  )ei^' 

ion  2AW  au:r 

,fud  ,bn9  n*  t 
-ai  orij  no  tsr 

9 WW  irtohd" 
qoia  oi  boUtn- 
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interpcMt  a  dday  as  to  the  delnrery 
j5*  and  S.  and  fetained  a  lien  upon  il 
ani  iNigbt  not  to  have  signed  bills  of  1 
receipt  had  been  handed  orer  to  hin 
after  having  been  delivered  to  them  I 
The  verdiet  ist  ibcvefoiBi  rig|it     . 


UTtdnetday, 

An  Action  liet 
for  the  nudi- 
dous  proaccu* 
tion  of  a  bad 
indictment  for 
peijurj:   Held, 
alfo,  that  a 
count  stating 
that  defendant 
bad  maliciomlj 
indicted  plain- 
tiff for  wilful 
and  corrupt 
peijury,  is 
good  after  Tcr- 
dict,  although 
the  count  did 
not  set  out  any 


'PtPi^Et  dgaifist  lifiAR^ 

A  CTIQN  on  t^^  case  for  a  v^licion/i 
penary,  T^he  deplar^ipo  cpn^^q 
tjhe  £rst  of  which  set  opit  tbe  indiotaii 
which  had  been  preferred  against  the 
wi^ph  it  appeared,  tb^t  a  certain  oaus 
pe^(}ing  in  the  Kixig's  £^clv  betw^ 
JE/iran^  and  that  such  proceec^ing^  wi 
writ  of  enquiry  was  du^  issued  ou^  o£ 
directed  to  the  sheriffs  of  Jjonflar^  to  ec 
that  the  said  sheri^b  should  mak^  9HP^ 
which  they  should  take  thereof  bf/ore  th 
said  lord  the  Icings  at  Westminster, 
then  set  out  the  taking  of  the  inqu^si 
Seoondwry»  and  alleged  the  pei^iuyof 
having  bew  conuni^ed  on  that  occa^iofi. 
The  second  count  of  th^  declsjra|tion 
any  indictment,  but  ja^^r^  state^t*  that 
general  session  pf  oy.eif ,  and  t^m^er  q 
the  kin|^  holden  for  the  ci^^  <tf  Lcmdon^ 
hall,  in  the  QMl i?aiA?i^  wiihla  t^^p^i^h 
ously,  and  witho/it  any  reasonable ,  pr 
whatsoever,  indicted  and  caused,  and  i 
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the  said  plaintii}^  far  wilful  aud  corrupt  per- 
Fleai  gcneml  issue.     At  tKe  trial,  at  the  kst 
sittings,  before  Abbott  C.  X,  the  plaiJitiiF  ob<- 
rardlct,  ^lamoges  1 50/.     And  now, 

noved  lo  arrest  the  judgment.  Both  counts 
tivep  By  the  first  it  appear:^,  that  the  alleged 
rai  committed  coram  noti  judtce ;  for  the  writ 
ry  will  issued  out  of  the  King'f  Benclii  and 
iimabk  in  tbe  ConimoD  Pleat-  The  Secondary 
cforc,  no  jiirhdiciton  to  administer  the  oatk 
nd  eotint  is  too  general.  The  indictiti^nl  iiiust 
tj  and  here  it  is  only  stated,  that  the  defendant 
ly  Indicted  the  plaintiff  fof  wilM  and  corrapt 
In  Com,  Dig^  tit,  Acthn  on  the  case  Jbr  a  ct^n* 
;.  4-,  it  Is  laid  do^n,  that  the  decliimtion  must 
jftbS  indictment,  other  wise  he  cannot  be  law* 
iifttcd  ;  and  Sherfngton  t.  Ward  (a)  is  also  in 
t  would  be  bad  to  say,  that  the  defendant 
ly  intllcicd  the  plaintiff  for  felony ;  for,  by 
;^etal  statement,  the  d^ndunt  cannot  kno# 
charge  tgainst  him  is, 

WrnJi-  There  may  be  a  distinction  between  the 
t  bf  feJotiy  and  peijury ;  the  former  may  em- 
RAriety  of  charge^  but  perjury  h  one  diitiiict 
r  cffme.  Bnt|  at  all  events,  this  connt  k  ftoffi- 
?r  vttdict.  A^  to  the  first  county  that  is  also 
yt  we  are  of  opinioti,  that,  where  a  man  ma- 
prefers  an  indictment  against  another  for  o 
^  t*  liable  to  an  actidti  for  it,  althcJugh  the  m* 
be  ddective ;   foif,  in  either  eas^,  whether  the 

(4  ^^*  £^*  7^* 

indi^^tmeiit 
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1888*.      iodictmeDt  be  good  or  bad»  the  plaintiff  is 
r]7^       j^ted  to  the  diagrace  of  it,  and  put  to  the  i 
in  defending  himself  against  it. 

Rid 

(a)  See  Chamben r.  JtoBrntorh  2Sir.69\ 


Clayton  and  Otiiers  agwnst  I 

Where  stM-      'T'HE  Vice-chancellor  sent  the  following 
',  ifter  be-      ^ 


qocethingatpe- 


opinion  of  this  Court :  WiUiam  Clayt 
^ttl'e^k^  being  seised  in  fee  simple  in  possession,  c 
*^*^ofhi*^Ml    ^^*^  *"^^»  amongst  others,  of  one-eightb 


to  be 


Broom  Stair  estate,  made  his  will,  duly 

equally  divided  attested,  for  passing  real  estates,  and  bear 

three  gnnd.  12th  day  o(  Jvly^  1810;  and  thereby,  after 

children,  ahere  ,  ,          ^           ,         , 

end  ibere  alike,  Just  debts,  funeral  and  testamentary  expeni 

S^irT^*'*  if  ^^^^  ^^  ^^  ^^^^  ^  ^  P^'^  ^y  ^'*  execui 

^^idlfappm  ecutrix,  and  devising  his  interest  in  Swansi 

•Jm!?'  '^IS?"*  bis  grandson,  William  Clayton^  as  for  am 

diild  or  chu-  *^                                          ^ 

dien  lawfuUy  all  his  eii^hth  part  or  share  of  both  lands,  bi 

begotten,  that  ^                        ' 

then  such  part  dmber,  and  five  cottage-houses,  with  all  tl 

ortbareofthe  i-        i              i    i        •          n      ' 

one  M  dying  ants  to  bim  thereto  belonging  of  a  certain  < 

equail  J  divided  i^  the  township  of  Denton  and  Haughtonj 

Svhrmg**  the  possession  of  John  Hooky  and  othei 

grandcfaiidien;  thereof,  and  commonly  called  the  Broom 

but  if  anv  or  '                               ^ 

hb  grandchil-  and  as  to  divers  other  premises  in  the  sa: 

drennhoulddie*  ^  . 

end  leave  child  tioned,  both  leasehold,  copyhold,  and  fr 

or  chUdren  law-  ^     '     -i,    .  . 

ftiUy  begotten,  also  all  his  household  goods  and  fumitu 

that  such  child  • "  '       ^  t.       *                       ►            • 

or  children  bay,  either  in  the  buildings,  or  growing,  oi 

Aeir  parants*  ^y  P^^^^  ^^  ^^^  ^^^  lands,  OF  elsewher^ 

ehare  equally 

divided  amongtt  them^  ihoie  and  share  alike :    Held,  that  under  this  d 

(iiildren  took  an  e^t^te  in  fee  siinple^  as  tenants  in  common. 


[\i 


THE  Third  Year  of  GEORGE  IV. 


6S7 


f  cattle,  and  all  and  every  his  implements  of 
!ry  ware,  whatsoever  and  wheresoever  unto  him 
igj  together  with  all  the  money  he  might  hap- 
ave  by  Iiim,  or  out  upon  interest,  and  book- 
id  wearing  appareK  together  with  all  the  rest, 
and  remainder  of  his  real  and  personal  estate 
rer  and  wheresoever  unto  him  belonging  in  the 
1  of  Great  Briiain^  or  elsewhere,  he  gave  and 
the  same  unto  his  two  grandsons,  William  Clay- 
wid  Shaw  Clayton^  and  his  grand^doughter, 
h  Clayton^  llieir  several  respective  heirs  aud  aa- 
^  ever,  upon  trust  nevertheless,  and  to  and  for 
eral  uses,  intents^  and  purposes  thereinafter 
d  concerning  the  snme;  and  then  the  will 
d  with  these  woids :  "  and  upon  trust  that  my 

or  the  survivors  of  them,  their  heirs,  or 
shall,  immediately  after  my  decease,  take  an 
y  of  alt  my  household  goods  and  furniture, 
cattle,  hay,  corn,  and  husbandry  ware,  togetlier 
the  money  I  may  have  by  me,  or  out  upon 
at  tlie  time  of  my  decease,  together  with  mj 
bts,  and  all  other  my  personal  estate  whatso- 
d  pay  out  of  the  same  all  niy  just  debts,  funeral 
},  the  probate  of  this*  my  will,  and  all  other 
[ible  charges  concerning  the  same,  and  all 
ust  that  my  trustees,  or  the  survivor  of  them, 
irs  or  assigns,  shall  pay  unto  my  daughter-in- 
iheritie  Clarion,  the  mother  of  my  trustees^ 
nd  every  year  during  the  time  and  term  of  her 
life,  all  the  interest  that  may  arise  and  become 
tnd  from  the  sum  of  5  OOZ.,  which  I  have  now 
x>n  interest  upon  the  tiirnpike-road  from  London 

Btaton  to  Manchesler^   And  also  upon  trust, 

that 
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that  after  Lbe  decea&e  of  my  said  daugl 
iherine  Clo^ionf  I  wdt  that  the  eaid  sui 
iotereat  tbereot^  Icjgcther  with  all  and  mn^ 
reutM  ariiijig  of  and  from  my  mid  estat 
mentioned  and  expres^,  with  my  intei^ 
rninegj  book^ebtsi  money  I  may  have 
upon  interest  at  the  time  of  my  deoeas^ 
t¥«ry  other  part  of  all  my  real  and 
whatsoever 'at  wheresoever,  as  herelnbi 
and  expressed,  shall  be  equally  dividi 
said  grandsons,  fViiiiam  Cla^on  atid  D^ 
imit  find  my  grandnlaughteri  t^iz&beil 
and  share  alike  for  ever,  the  Swansea, \ 
before  deviled  to  my  grand&on,  William  i 
cepted*  And  also,  that  if  either  of  my 
William  Clapton  and  David  Starv  Chyl 
grand-daughter,  Mizabeih  Ch^toti^  ^hall 
without  ehikl  or  children  lawfully  begoti 
will  order  and  direct,  that  such  part  or  d 
real  and  personal  estate  whatsoever, 
dying,  bimll  be  equally  divided  amoii| 
brothers  or  sister,  &hare  and  share  alike 
pens,  that  any  of  my  aforesaid  grandchll 
and  leave  child  or  children  lawfully 
iuch  child  or  children  shall  have  their  fat 
ihare  of  all  my  estate  and  effects  wha 
divided  among  tbom,  share  and  simn 
Hum  Cia^ioi^  the  testator,  dq^arted  ihi 
of  the  toid  est^tci^  soon  after  the  m 
and  without  revoking  or  altering  the 
William  Clat^tmf  David  Sk&tn?  Cla^on^ 
Cki^to^if  Ins  grandchildren,  him  sm-vi 
virtue  of  the  will  of  IFiOiam  Clu^lm. 
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Clayton,  Ootid  SUm  Oaykmf  sad  EUmielh 
the  plainlifia^  cnUrcd  int<v  and  stiU  are  in 
n  of  the  i«id  one  undivided  eighth  part  of 
uag€s  or  tenements  and  close  of  land  sitoite 
\tQH  and  DenioH^  in  the  county  of  Lancas^ifj 
im  by  the  name  of  the  Broom  Stw  ettat% 
tbe  estates  therein  devised.  Catkmme  CU^km^ 
;hter-ui-law  of  the  testator^  is  still  Uving.  Wit- 
ylm  was»  it  the  death  of  the  testator,  his  heir 
fid  is  EtiQ  livinig^  The  question  for  the  opinion 
mkti  wa%  tirkat  estate  or  interest  JVHlum  Ofay- 
7id  SAa»  Cla^aih  ud  'Bsify  Clayiath  took 
entitled  to  under  the  said  will  of  the  testator 
Cia^ofiy  in  One-eij^th  piM^  or  share  pf  the 
^  or  tenement  and  closes  of  land  situate  at 
ri  and  BenUm^  in  the  county  of  LancasteTf  and 
ty  the  name  of  the  Broom  Siaire  state.  Tfaii 
argued  In  last  term  by 
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If  for  the  plamtiffiu  In  this  case  the  plaintifli 
?e  simple  in  the  8th  share  of  the  Broom  Siait 
ThiG  was  a  devise  of  both  real  and  personal 
f  whatsoever  and  wheresoever,  to  be  equally 
between   his  grandchildreni   share  and  share 

ever*  These  words  are  sufficient,  to  cany  a 
admit  of  no  d6nbt«  But  then  follow  the  gifts 
.  that  in  case  imy  of  his  grandchildren  die  and 

children^  then  the  share  of  such  grandchild 
£  equally  divided  amongst  the  surviving  brodicM 

F^harc  and  share  alike,  and  in  case  they  died, 
chUdren,  then  the  share  to  be  divided  amongst 
uldren,  share  and  diare  alike.  Me  seems, 
V  to  have  cont^nplated  the  estate^  going  over 

in 
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t 


) 
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teittttotm,'^  That  mwiffaiM*^''^  luk^LJh 
tUi  cue  str0iif;cr  titan  tlw  cMe  of  JQpr  ▼ 


a  fee  mtapk,  detemiDaUe  in  tli0.^eii»t 
ivithotit  issue  liring  at  dttir  rlairit  id 
limitations  over  may  be  good  kf  mmf%4i 
vise.  It  may  be  admitted^  flM  fha^wia 
devise  to  the  grandchiUcen  are  rrffiirir 
carry  afte^  bo^ thay  an qoalifiid  fayrlbQi 
In  iioff  T.  J^jy  ((r)p  tbe  daviae  vns  « 
ketrs  for  arer»  and  in  ease  be  abMid  dqi 
leave np issuer  then  ta£  J£  m^A$4X 
anmrorsi  of  tbeiaBh  tfaaie  aad  dwie^fl 
helil^by.  the  Covi^  H^  tbe^bwa  iawii 
^"^:^^^  «aciit«g^  di»i«a>:  ^iiBbrih 
Tdieftxii|tl»jj|tCTi<sfi|i^  tfajtAiiAii 
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€■  also  authorities  in  point.  There  the  courts 
in  furtherance  of  the  intention  of  the  testator^ 
levifes  over  were  good  by  way  of  executory 
fere  too,  the  first  devise  is  not  to  take  place 
le  death  of  Catherine  Clai/totu  The  testator 
^efore  tneanj  that  the  de%'ls€  over  shoittd  be  in 
if  his  children  should  die,  leading  no  issue  at 
of  the  death  of  Cathfrine  Clm/ton*  In  that 
}imftations  over  would  be  good  by  way  of 
dtvise.  But,  whether  ihij^  be  so  or  not>  in 
S  the  plaiotiflB  cnnnot  make  a  good  title  to  * 


1012. 


b  i^ply.  l^he  cases  cited  are  n6t  applicable 
vietit.  In  all  of  them,  the  question  was, 
i«  d€vise  over  was  so  tied  down  to  a  particular 
|i«rticular  period,  as  to  make  the  limitation 
I  lut  an  executory  devjse»  or  whether  the  devise 

J,  and  EO  cut  do^Ti  the  prior  estate  in ' 
:e  tail.     But  here  it  is  very  different, 
fc  ^'ir  an   executory  devise,    the  fee  is    left 
rm  devisee    except  in  one  particular   event* 

go  over  in  all  possible  contingenciei^. 
the  6r$t  devise  be  of  an  estate  for  life, 
ifti  be  made  of  the  will.  If  then  it  be  once  ad- 
it by  die  first  deviie,  if  alone,  a  fee  would  pass, 
1  end  of  the  erne.  As  to  the  devise  to  Ca* 
ptaif  it  is  only  of  an  annuity  arising  oot  of  a 
irfk  ol*  money  secured  on  u  particular  road« 
oKible  that  the  beneHcial  interest  as  to  the 
serty,  eooM  be  intended  to  be  postponed  lUl 

U-ii  ker 
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her  d«A-    I^  »*  «^e»^*  ^**  **^  "• 
l^ilakif^i  decease.     If  so,  there  if  no 
ofgofEieiit  on  Uw  part  of  the  defettdan! 


The  IblloiriDg  c^rtifi^te  waa  alter* 
We  have  beard  this  case  argnrf 
m  of  opinioo,  that  Wilitam  Clayi&fh 
fm,  Md  Betty  Clayton^  took  under  th 
im  mUiam  CUylon^  an  estate  m  fee 
lit  common  in  onc-eightli  part  or  iha 
or  tenement  and  closes  of  land  skuati 
Iknimi^  in  the  county  of  Lama$Ur^ 
^  of  the  Bnxm  Stair  estate 


FAiEaiAN  against  I 


jr«yi«. 


Aj^Mm^  'yHE  declaration  stated,  that  the 

cf«ditorof«it  an  officer  in  the  army,  and  v 

In^ft^tiJte-  half-pay ;  yet»  that  the  defendant,  i 

t^'^tHa"  I^*  to  be  believed  that  the  plaintiff  was 

rudi^^gT"**^  just  debts,  and  to  cause  his  half-p 

urfJJfn«"tl^  and  unjustly  to  compel  the  paymeal 

p*3rnient  of  ft  ^f  j  *-t^T    alleged  to  be  due  from  th 

d«-bt  due ;  and  ?  o 

containing  a       fendautj  pubHshcd  the  libel  in  que 

fttatcment  of 

facti  which, 

though   derocatoiy  to  the  officer'*  character,  the   cjtJitor  b^lii 

maU^ious  libel  for  which  an  action  is   mnmtalnaUli?.      In   ^ueb 

i^nernl  issue,  eTideace  maj  be  r«ceited  to  th«w  Uiat  tht  writer  I 

■tat«d  in  the  petiuoti  19  be  tru«t 
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tjan»  fldilresied  to  Lord  Palmrt6m%  tlw 
aiv  inclo&ing  %wo  bills  qf  excliwg^  drtfra  ly 
^ht  upon  the  plaiiiLtfT^  by  ttifi  doMV^ItiPft  tf 
ffliiw.  No.  6,  Surra^sireeit  Sirm^t  pay^bl9  thiwp 
il^f  d^le  to  the  drawer's  ord0t(|  ^n^  bjr  pl^nt^ 
payable  «t  ^la^,  M?ttM  Aiwi  C3g»-lf  fn4  Iflr 
certain  wruing  aiipc-xed  to  tbocopficf  l^biUl 
r  &t  AuUeth  Maundy  and  Cot'i  s  Ml  m  <prd#n 
?  till.  Answer  at  No,  Q,  SHrr^'§trfi$t^  ik9k  Wt  S* 
did  not  reiido  th^re,  #nd  th^t  tb^r^  Wtff  m 
pay  the  Uilk."  Tim  declaration  (bftP  Mtf  Wt 
,  which  was  a«  follow^:  *^  YpHf  pptitionw 
rour  lordship's  well-kaown  jtiitioi  fflld  dtfr 
to  benevolence  to  b^  ^tended  tpvwd^  Ullli 
Ling  an  oflScer  in  \\\%  in^ijesty's  fi0rvioeb  Cap^ 
0.  Ja/rnqaff}  to  discharge  9  d^bt  wbicb  bflf 
s  to  your  patition^r  ^bovf  four  ytf^fib  md 
frequently  applied  tor,  has  never  been  noticed 
un  Fairm^n^  bot  un]u«t]y  an4  ynfiurly  b^  |mi8 
your  petilioii^  of  any  redresit  ^W9%  ^broHgb 
d&hip'f  humane  (^otislderationi  by  giving  W 
as  will  appear  by  th^  InQloseiJi  wberff  b^  bi^l 
»  nor  even  wa^  knowfi.  Your  p^titiQH^  b^gi 
ibly  to  in^lo^^  copies  of  two  \f\\U  gf^^ghai^^ 
LOO/,  and  the  otfi^r  for  75A  10i«i  wbicb  ypur 
r  received  in  payment  as  money,  and,  when 
)tain  Fairman  bml  given  ^o  ordpr  t^^  p^y  tb^m, 
bis  &geni'$  or  at  tbe  address  pf  bi^  WU»  wh^r§ 
tioner  was  informed  he  did  nQ\  f^jdei  jiQf  4ld 
w  any  thing  about  hie  \>\IU.  6ipp«  tbftj;  pf rip^ 
tioner  has  repeatedly  written  to  C{iptoin  JPai^ 
i%  4lhough  be  ha*  received  the  htttT^^  h$jf 
ticed  tbein,  and  has  concealed  himsdf  from  w 
U  11  2  jttit 
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ja&t  and  lawful  demand :  your  petitic 
wish  in  addressing  your  lordship,  bui 
ence  may  be  extended  towards  him,  bj 
Fairman  to  discharge  his  debt  Plea, 
the  trial  before  Abbott  C.  J.,  at  the  lai 
the  defendant  proved  that  the  two  bills 
tioned  in  the  Hbel  were  accepted  bi 
that,  when  presented  for  payment  at  A 
Co/s  the  answer  was,  that  there  wei 
the  answer  to  the  enquiries  at  No.  6.  i 
that  the  plaintilT  did  not  reside  there^ 
sons  who  lived  there  know  any  thing 
Lord  Chief  Justice  told  the  jury,  tha 
that  the  petition  contained  only  a^aii 
ment  of  facts,  according  to  the  und 
party  who  sent  it^  they  ought  to  fin< 
defendant.     The  jury  haying  so  found 


F,  PcUock  now  moved  for  a  new  trii 
that  as  the  defendant  had  not  pleadec 
the  evidence  of  the  truth  of  the  facts 
libel  ought  not  to  have  been  received, 
issue,  the  only  question  was,  wheth< 
forth  was  injurious  to  the  plaintiff 
whether  the  defendant  published  it. 


Absoi^t  C«  J.  I  am  of  opinion  ti 
Was  properly  received,  to  shew  the  cir 
which  the  s^upposed  libel  was  publisb 
that  it  was  a  good  answer  to  the  actio 
of  not  guilty,  for  the  defendant  to  sh< 
in  question  was  addressed  to  the  w 
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e  for  the  purpose  of  obtaining  redres^  and 
he  purpose  of  slandering  the  plaintiff. 

jYn  J.  {a)  I  think  the  direction  given  by  my 
ief  Justice  to  the  jury  was  perfectly  right  In 
of  Ci^twer  V-  Sarraude  (ft),  which  was  tried  at 

was  expressly  held,  that  no  action  was  main- 
for  matter  contained  in  a  written  communica- 
te bona  fide  to  a  friend,  and  not  for  the  purpose 
^riug.     The  two  cases  are  not  exactly  similar* 

cited  rather  resembles  that  of  a  bad  character, 
r  a  master  of  his  servant.  ^  There,  unless  it  be. 
Ay  done,  the  communication  is  considered  pri- 
ly  the  occasion  on  which  it  is  made.  So,  in  the 
a  confidential  communication  made  between 
to  prevent  an  injury,  and  not  for  the  purpose 
^riog,  the  occasion  justifies  the  act.  If  the  com- 
mon be  made  maliciously,  the  case  would  be 
e;  and  the  falsehood  of  the  &cts  stated  might, 
CAses,  be  evidence  of  malice.  In  the  case  of 
poken  by  a  barrister  (c),  in  a  course  of  a 
;  may  not  be,  perhaps,  sufficient  to  allege  and 
m  that  the  words  are  false  and  malicious,  with- 

alleging  and  shewing  that  they  were  uttered 

reasonable  or  probable  cause.  The  truth,  in- 
r  the  facts,  wJuch  form  the  subject-matter  of  the 
generally  speaking,  can  only  be  given  in  evidence 
eciaily  pleaded;  but  in  that  case  the  speaking  or 
ng  of  the  slander  h  not  justified  by  the  mere  occa- 
which  it  is  spoken  or  published,  but  becaXise  it  ii 

[a)  Baylet^  J.  had  lefl  the  court. 

\b)  Clever  V.  SoTTQudgf  cited  in  1  Campb»  268. 

[c)  S««  noie  (A)  m  Hod^on  t.  Scarleti,  IB^fA,  245. 

U  u  3  '  true. 


«4« 
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tnie.  (tf )  By  ihewinf)  th#  truth  €»f  the  i 
ter,  which  is  the  Buiyect^tnetter  of  the 
not  shew  that  it  was  not  mnliciously  s 
Jisbedf  but  merdjr  diat  the  party  b  nol 
fDageSf  because  be  is  guilty  of  the  chiirg 
tbo  other  bandf  by  shewing  that  the  elan 
or  published  on  a  justifiable  Occasioni  j 
was  9ot  done  malieiously ;  and  that  goes 
of  the  action,  (i)  Theui  thd  questioil  ' 
whether  the  publication  was  net  juitific 
lion.  Herei,the  defendatit  having nju 
the  plaintiff)  an  officer  in  the  armyi  and 
jn  som^  measure^  is  sulject  to  the  eontr 
tary  at  war,  iqpplies  by  petition  to  the 
to  obtain^  through  his  interference^  the 
debt  Thisi  therefore;^  was  a  cooiBiuni 
the  purpose  of  slandering,  but  for  the 
taining  redress  for  an  ii:\juryf  and  mac 
officer,  who,  it  was  supposed,  had  the  n 
such  redress.  I  am  of  opinion,  that  th< 
been  published  for.the  purpose  of  obtaini 
not  for  the  purpose  of  sUnder,  the  phui: 
titled  to  recover. 


Best  J.  I  think  that  there  was  not  a 
Ucation,  in  this  case,  to  support  an  act 
The  letter  complained  of  was  addressed  1 
at  war,  and  was  delivered  to  him,  and  to 
an  intent  to  prevail  on  him  to  exert  h 
compel  the  plaintiff,  an  o^cer  in  the  arm 
defendant  a  debt.  The  defendant  seem 
that  the  plaintiff  had  trented  hinl  tuty  ill 


(a)  8^  SfnM  ^.  »kfUfn!$(f^  titt<ft,  io. 


(>J 
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ucli  expressions  as  an  angry  man  was  likely  to 
iuch  as  would  have  render^  the  kttcr  a  libel 
been  sent  into  general  circulation^  or  to  any 
,  without  a  sufficient  cauic  to  justity  the  send- 
But  the  chcumtitances  under  which  this  let- 
nt  rendered  it  a  privileged  communicalion.  It 
plication  for  the  redress  of  a  grievance,  made 
f  the  king'i  ministere^  who,  as  the  defendant 
tlj ought,  had  authority  to  afford  him  redress, 
may  be  done  without  hazard  of  an  action  or 
»rJ,  if  the  application  be  made  bona  fide  with 
obtain  redress  fpr  some  injury  received,  or  to 
r  punish  eome  public  abuse.  In  the  case  of 
^r,  Bajflf^  [a)^  a  letter  ail  dressed  to  General 
1  the  four  principal  officers  of  the  Guards,  to 
m  presented  to  the  king,  stating  that  the  pro- 
id  obtained  from  the  defendant  a  warrant  for 
ent  of  money  doe  to  him  from  govern m en t» 
promise  of  paying  the  defendant  such  money, 
the  prosecutor  had  received  the  money,  and 
aid  it  over  to  the  defendant;  was  held  to  be  no 
a  representation  of  an  injuryi  drawn  up  in  a 
ay  for  redress.  That  case  is  like  the  present. 
lie  officers  nor  the  king  could  give  the  defend- 
,  assistance  in  receiving  the  money  wrongfully 
But  the  king  had  authority  to  dismiss  an 
)ni  his  service,  and  most  probably  would  dis* 
one  who  hesitated  to  do  what  honour  and  jus- 
ired.  In  the  present  case,  there  was,  at  least, 
cause  for  thinking  Uiat  the  secretary  at  war 
Ivise  his  majesty }  that  the  plaintiff  was  not 


1822* 

QSmmt 


(a)  5  i^dcoftV  Jbr.  tit.  LMt  A.  2* 

y  tt  4  worthy 


iTtt, 
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M22.      worthy  to  renudn  in  the  anny^  unless 
"""^^      fondant  inunediate  justice. 

Faibmav 

agmntf  In  the  case  of  Colonel  Btnfleyj  Lori 

mates  an  opinion,  that  an  address  to  t 
Greenwich  Hospital,  delivered  to  the  g< 
the  purpose  of  calling  their  attention  to 
to  exist  in  the  hospital,  was  not  a  lil 
same  principle,  the  pleadings  and  evidc 
proceeding,  whether  dvil  or  criminal, 
even  though  the  Court  in  which  they  & 
no  jurisdiction  over  the  cause.  And 
king  upon  matters  in  which  the  crowi 
interfere;  and  petitions  to  parliamoa 
petitioners,  beside  presenting  them  to 
themy  and  distribute  them  amongst  tl 
within  the  same  rule.  All  these  are  pn 
that  men  may  not  be  prevented,  by  the 
secution  or  action^  from  making  commi 
may  be  ather  important  to  themselves, 
the  public.  This  privilege^  however,  muE 
for,  if  such  a  communication  be  made 
without  probable  cause,  the  pretence  v 
made,  instead  of  furnishing  a  defence^ 
the  case  of  the  defendant.  There  is,  i 
di£krenoe  between  sending  a  letter  for 
as  that  in  this  case  and  publishing  it  I 
sending  it  to  any  private  individual.  In 
the  object  of  obtaining  redress  repels  t 
of  malice,  on  which  actions  for  slander  a 
the  other  cases  it  is  quite  different,  for  i 
the  only  object. 

(a)  81  Mawea^  StaU  Trials,  7a  * 
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SPA§S  (qi  fi^i^i^jr  auj^  talpfl^  ,plamU^  tde- 
?8e.  Pl^Bf  fiygt^  W$  ^,iltjj; .  Secofvdl^f,  jjusdiying 
^^  .?3  >^^M^ct95,prtl^e,  rat^  apd  (^\ities|)ay. 
fl  ^  .^arboRr  plDqtoerj  ip,.r^^ct  of  ^^  dutjr  of 
)^L(^  per  top,  ,p«yfbl^^  ^by^  t^e  .pl^ntiff  as  the 
pf  a:  sh^p  rcaUed  The  fjord^  Duncan*    Ileplicatioi], 

\i  D&oer^  m  in  the  plea  mentipned,  and  from 
until  at  the  said  tim<^  when,  £^  was  employed 
service  of  hi^  majesty,  Aejoinder,  that  the  said 
i£  jiot  employed  in  the  service  of  his  majesty,  as 

la  the  replication  i  upon  t^iis  issue  was  joined. 
iuse  was  tried  at  the  £pn/ summer  assizes,  1820, 
e  jury  found  a  special. verdict;  which  sta^  the 
ag  facts:  The  veesel  upon  which  the  rate  of 
ton  was  demanded,  was  a  packet  called  The  Lord 
%  and  waS;  at  the  time  of  the  oommittiqg  of 
vpasfie^  employed  in  the  service  of  his  majesty 
*ying  the  public  mails  of  letters  ^d  dispatches 

majesty's  government  from ,  Dover  to  Calais 
stendt  and  in  bringing  back,  letters  and  dis^ 
I  of  his  majesty's  government  from  Calais  and 

to  D(mr^  At  the  time  of  thje  pommitting  of 
;spa#s,  th^  .plaintiff  was^the^  commander,  of  the 

and  was  bo  appo^ted  in  the  year  lj507  by 
it-masters  general;  it  appeared  by  the  appoint- 
that  he  was  appointed  to  be  the  commander  of 
9id  Duncan  packet  boat,  employed  by  the  post 

office, 


IBM. 


Maydd, 

An  act  of  par- 
liament,  impoa-' 
ing  s  tonnage 
duty  on  ToneU 
coming  into  the 
harbour  of 
Dover,  contain- 
ed an  ezoeptioii 
of  aUTeaeeU 
employed  in 
hiamiyesty's 
serrice:  Heldr 


hired  by  the 


general  to  cany 
the  mails  and 
government 
dispatches  to 
and  from  Dotur 
to  CaiaUf  &c.» 
the  master  of 
which  was 
permitted  to 
carry  passen- 
gers and  their 
luggage,  and 
biuUon,  upon 
freight,  b  a 
Tessel  coming 
within  the  ex- 
ception* 
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office,  in  his  majesty's  service,  to  carry  mai 

Davevj  Harwich^  &c.  and  he  was  thereL 

obey  such  orders  as  he  should  from  time  t 

from  the  post-mastefs  or  iheir  ageni  for  tl 

The  plaintiff,  as  commander  of  the  vessel 

ted  by  the  post-masters  |{eneral  to  convi*] 

td  and  fVom  Dover  to  Calais  and  Ostemly 

passengers,  together  with  their  baggage 

carriages,  find  Also  bullion  and  foreign 

several  packets  employed  ih  his  majcsty'i 

frbn)  Dover  to  Calait  with  public  mails 

dispatcher-  in  rotatiort^  four  times  a*wdekj 

each  week  to  OMHd^  and  return  Iti  rotai 

Th^  Lord  DUPtcaHf  and  each  dt  the  other  | 

pHVat^  property  Of  Its  respeetiv^  oomn 

I^laintiir,  oh  the  dth  of  Jim^,  1819,  came 

bbur  of/Xn^  with  The  Lord  Duman  ftoi 

tiflisel  brought  ltd  mail  of  l^tterd,  but  had 

patches  for  the  secretary  at  war,  and  sever 

ahd  a  Carriage  belonging  to  one  of  them, 

bullion  to  the  aofiouut  of  21,tf50<.  sterlir 

the  vessel,  and  the  plaintiff  received  from  t 

die  sum  of  122.  10^^  for  their  passagennon 

th^  dwner  of  the  carriage  two  guuieas  fei 

and  lOl.  I2$i  for  the  freight  of  the  bullio 

tain,  by  the  public  regulatimu^  was  permil 

atid  did  reiaiU,  twd4hird  parU  of  those  i 

and  he  paid  the  olh^  third  part  to  the  i 

pfalCkets  at  DovHn    The  speeiai  Terdict  thei 

thfe  ship  had  no  other  goods  ormerehaodi 

§M  that  none  of  the  said  packets  were  li< 

tOmmissibners  of  customs  to  carry  goods^  w 

chaudiire. 


nr  m  Tniu  YthM  w  OSOROE  IV. 

Imit  dr  the  plaintifi;  coattnd^  tbtt  this  t€N0l| 
tifse  of  tb#  tfcspassi  wai  in  hU  mi^^sty's  tervi^a 
I  iha  nieftiiing  M*  the  47  G»  84  c.  60«  «•  6i|  by  whkb 
I  pravidadi  that  tb«  adt  Ihwld  Mt  be  txt«nde4 
itgt  hnf  f esself  beioHging  to  bi6  m^jMjfi  ;ov  that 
MT  majr  be  eidploylid  in  his  iiarvia#i  with  Iwiy  ^f  |h# 
or  duthMi  (4  ba  inipoHed  ^jr  iba  aali 
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isai* 


Hik3IILT«ir 


iifyf  contri.  This  vcaael  Wat  tht^  private  prept rty 
^  master,  and  he  would  have  been  liable  to  cdn« 
e  to  the  poor-rate  in  respect  of  his  beneficial 
ation  of  it.  Rex  v.  Jones,  {a)  In  that  case,  the  ap-  ^ 
nent  was  nearly  in  the  same  terms.  The  exemp- 
^ntained  in  the  47  G.  3.  c.  69.  is  one  to  which  the 
I  would  be  entitled.  Here^  too,  the  emplojrment 
5  ero#n  wak  partial  1  for  thd  matter  might  tkttf 
of  it  parlicdlar  dt8oi'it)tion  {  aml|  iherefbri^  as  to 
ifpowii  teacpft  that  of  aarlyiog  th#  laltari  and 
i  diipatdiesi  the  ▼assel  #ai  Ii0t  in  the  employ  dP 
UmaAt 


Btmr  Gi  3k  The  atalutts  contaiits  Iw6  tKenqitittlil; 
an  vesa^  M^nffis^  lo  his  itiajett]^ ;  and^  aasMdljr^ 
BBeli  eiftplofred  in  his  servioa^  The  case  of  iRefer  w. 
is  a  good  Authority  to  shew,  that  the  vessel,  in  tUs 
belonged  t0  the  captaini  and  Mi  to  the  kidg)  but 
^  not  apply  to  the  latter  branoh  of  evelnptioBk  It 
possible  to  say  that  this  vessel  was  not  employed  in 
lajesty's  eervieei  when  it  eame  int»D&ifer^  Tb^ 
iiQ  11  appointed  by  the  past^masier  geaeral^  The 
iotment  of  the  oaptain  states  the  vtssel  lo  be  emf 


(a)  S  Eati,  451. 


ployed 


6B2 


Hamiltok 


CASES  IN  EASTER  TEl 

ployed  in  his  majestjr's  service ;  and  he 
obey  such  orders  as  he  shall  from  time 
from  the  agents  of  government  This  h 
m  quite  inconsistent  with  the  right  of  em 
in  the  captain.  Whatever  is  taken  on  b 
besides  the  mails  and  dispatches,  is  I 
permission  of  government*  I  am  clearly 
this  vessel  was,  at  the  time  of  committi 
in  the  service  of  his  majesty. 
^*^  Judgment  f 


May  3d, 

A  count  ntftting 
ibat  defencknt 
h^  and  receiv- 
ed to  the  use  of 
the  pLuntii!'  a 
certain  sum  of 
Itioney,  to  be 
paid  by  the  de- 
fendant to  tbo 
plaintiff'  ujxjn 
request ;  Biid 
the  non-pay- 
mcnt  upon  re- 
tjuest,  and  diat 
tbu  derendant 
conTcrted  and 
dupo^ed  thereof 
to  his  own  use^ 
i*  bad  upon 
demurrer* 


Okton  against  Butler 

'T'HE  declaration  in  this  case  ccmtaini 
The  two  former  of  which  were  firai 
a  deceit  by  the  defendant,  in  fraudulent] 
he  (having  been  employed  in  purchasing 
a  certain  fish,  and  having  purchased  it  for 
and  sixpence,)  had  purchased  it  for  i 
j^hillings  and  sixpence,  whereby  he  ob 
mentioned  sum  from  the  plaintiff.  The 
as  follows.  And,  whereas  also  the  said  < 
wards,  to  wit,  on,  &c.  at,  &c.  had  and  ] 
use  of  the  plaintiff  a  certain  sum  of  : 
the  sum  of  ten  shillings  to  be  paid  by  t 
the  plaintiff  upon  request.  Yet  the  de 
garding  his  duty  in  that  behalf,  but  conti 
no^  although  often  requested,  paid  to 
last*mentione<l  sum  x>f  money,  or  any  p 
liath  wholly  omitted  so  to  do;  and  oi 
thereof,  afterwards,  to  wit,  on,  &c.  at,  &c 
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ed  thereof  to  his  own  use.  Th^defendant  pleaded 
two  first  coants  the  generid  issue,  and  demurred 
lly  to  the  lost  count. 

dlderson^  in  support  of  the  demurrer.  A  similar 
yn  to  the  present  came  before  the  Court  in  Samuel 
iin  in  Error,  {a)  There  the  ground  of  the  de- 
^r  waB  the  misjoinder  of  a  count  like  the  present, 
nher  counts  framed  in  tort,  and  though  the  courts 
nmon  Pleas  and  King's  Bench  both  held  that  the 
ion  was  not  sufficient,  yet  the  judges  seemed  to  in- 

strongly,  that  the  count,  if  particularly  demurred 
»uld  be  bad.  This  Is  in  fact,  a  count  for  money 
md  received,  framed  in  tott  And  if  this  be 
d,  there  will  no  longer  be  any  distinction  between 
nd  assumpsit.  The  consequences  of  this  will  be 
ctive  of  great  inconvenience.  A  party  may  be 
»y  deprived  of  his  plea  in  abatement,  and  his  set  off 
>e  defeated  by  so.  framing  the  count  For  the 
^  of  set  off  speak  only  of  mutual  debts.      So 

if  a  cause  of  action  be  within  the  jurisdiction  of 
erior  court,  as  for  instance,  the  London  Court  oi 
?sts,  and  the  plaintiff  recovers  under  5/.  damages, 
ly,  by  framing  his  count  in  the  present  mode, 

the  act,  which  would  otherwise  deprive  him  of 
Mts.  For  the  statute  3  Joe.  1.  c.  15.  s.4.  is  ex« 
y  confined  to  actions  of  debt,  or  upon  the  case  in 
psit. 

\dal^  contra.  This  is  substantially  a  count  irt 
\     There  Is  a  delivery  of  money  to  the  defendant. 
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against 

BUTLXR« 


(a)$^dS5«    1  ^Tetti  iZ»  48.  &  C 


and 
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md  a  «iii6tnnG0  on  bit  ptit  by  eoi 
lo  htt  ovn  usob  Inateod  of  sUting  a  i 
defendant,  it  states  a  bailment  to  him,  bu 
safficient  It  may  bei  however,  said,  tl 
ID  trover,  ft  ii  badt  tol  being  sofRfdently 
h  only  Hatft  a  mtf^  of  money  to  bate 
raoeif^d  by  difimdimtf  and  not  certain  f f 
money.  But  this  is  only  a  irauie  of  ipe 
and  is  not  awigned  a«  a  oansa  in  the  prtsc 
oonnt  tberaforf^  19  in  foot  fmmed  m  toiti 
otyection  is,  that  it  is  not  fr^mad  with 
tainty.  A  similar  ^onnt  to  tbo  present 
tba  ease  of  Anaorf  v.Judin  (a),  wd  th^  0 
BO  apinion  against  its  suflSciency.  Tb 
aouons  quasi  n  cootraotu,  wbera  a  count  ii 
aitbtr  in  assumpsit  or  ease,  aaoording  ay  i 
•onvanient  to  tbe  plaintifll 


£•  Mdenm  in  i^lyt  waa  itopped  by  lb 

A190TT  C«  J*    Tba  law  ba«  profidad 

fie  fiirms  of  action  for  piulicular  casesi 

importanGa  that  ihey  should  bo  presenr< 

tbarafora  lo  look  witlf  gr^at  jralousy  to  1 

of  thii  son.    Tiia  present  count  sutes, 

fandant  bad  and  rtcaifedm  the  use  of  t 

l^^rtain  sum  of  money,  to  wit$  ten  abiUhifi 

dleptatntiff,  bat  wbieh  the  do^rndaht  con 

tHvn  use.    It  is  contended,  that  tliis  is  a  cc 

^  T^w^  the  -  action  of  trover  in  only  nm 

^lip9<rtac  p^opwly  f  It  wUl  Ua  fi>r  lo^mawyi 


(^l^j|.#, 


.O.^w 
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er,  and  in  that  oase  a  d^feodant  ean  only  Mdoan 
r  by  tender!  n|r  to  the  plaintiff  the  same  specific 
But  in  this  case  be  dearly  night  do  a%  fay 
itig  an  equal  sum  of  money*  There  is,  the^efiin^ 
^rely  a  want  of  certainty  in  the  count,  faut  it  states 
bich  IS  not  the  subject  of  an  action  of  tiorer  at  all. 
emurrer,  therefin^  must  be  allowed* 
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IMf. 


^LEY  J.  I  think  we  ought  not  to  aecedo  to  die 
itlon  attempted  in  the  present  ease.  The  statute 
iminster  gave  the  action  on  the  oase^  where  there 
evionsly  no  proper  form  iji  the  registerv  and  from 
I  caae{a)  to  the  present  dme^  the  remedy  for 
'  hud  and  received  has  been  either  by  an  action 
jmpsit  or  debt  The  question  is  now,  whether 
lint  iff  can  form  a  diird;  if  we  were  to  allow  tbatt 
ovisions  made  in  many  instances  by  difl&reut  acts 
liament  would  be  evaded,  and  the  instimce  to 
we  have  been  referred  of  the  statute  i  Joe*  U 
s.  4.,  ihews  strongly  the  inconvenience  that 
result  from  such  a  decisioB* 

lhoyd  J.  I  am  of  the  same  opinion.  It  ia  adr 
If  that  this  is  not  in  point  of  form  well  framed  in 
,  but  it  is  argued  that  it  is  so  in  effi^t.  But  I 
t  agree  with  that  argmuenl ;  no  part  pf  the  ooiHtt 
» ihc  monej^  had  wd-  received,  to  have  been  pre- 
y  the  plaintiff's  property,  or  in,  bis>  posw^^ikta, 
ronststcnily  wiih>  it,  ; thai  defendant)  imi^t  ha^e 
od  the  money  from  a  tkird  person^  r  And  there  is 
ig  stated  in  the  count  to  ahQw>  ihal^fthi^  plaintiff 


Ml^fi^n, 


had 


( 
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0»Tcm 

QgainU 


bad  assented  to  its  being  his  money.at 
the  conversion  took  place.  There  beinj 
for  any  such  count  |ls  this,  and  the  n^^ 
Iritherto  been  nMwtlrfirSi  MMMitiift».^l; 
that  the  present  count  is  not  sufficient. 

]iMr1rJ^v«^&lMd4lKdtelaiatioikii^ 
estaUiajbiMI^  ^kw.mii^PnSlMo^t^im 
th^m^-^  bwBd  iJHinitfiiuiiitwii^Ji 
traf9la«Mi  naidUbo.b'JiiKm  i^  ^StMc 
of  coBtiiaot^  aidbtfae  T|i wiyi  i  ■||il-^iffc>l>i 
>ro6eed^ia  thgpresgityMia!iifcf<iwnj 
delicto^  wkich  wxmU  be  atteidU^  ihfKi 
pointed'  out*  in  -iiif^aiiicnt.  TheochlM 
deprived  of  his  jet  oig  aad  i€  be  lisHsi  m 
diction  of  on  infeiiorcoint^  of  ina:iKi|U^4 
to  that,  wonld  *tu>t  he  dble  (to  ps^  jnen 
The  ao(ioa  «f  trowr  it  deadjr  hd  «iiii 
case  liicetheiNment:  tiffise  a  paftjr^^rfeo 
for  the  ^deteation  of  Bp&a&OigoddB^  Bi 
inconsistent  vith  jnslioei  if  vherc  .-m  sum 
delivered  generaHy  to  a  defiuldaiit,  the  < 
hold,  that  be  covld  not  defend  iiimidfM 
prove  that  be  bad  reatdred  ithe^aamei« 
delivered  ta  him.  Bnt  tfa»  ymaidyiaeA 
were  to  idlowr  the  astioit  o£tiovir  totea 


Jtidgmentl^ 


\      ::  !>• 


H'     }.ii>  .il    ;j:,,.*,;.,Jiji,      :,', 


V.    I 
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1822. 


Murray  agaimt  Ellistow. 


Friday, 


Lord  ChEiicdIor  sent  the  foUowify  CKtt  ton  tlM 
inion  of  this  Court,  In  1820,  Lonl  B^nm  wfoU 
E  lolltled  Marino  FalietOy  Doge  of  Vmid^  an 
:^  tn^gedy^  In  B%'e  acts,  with  notes ;  and  by  deed, 
fyrii  l^th,  1S21,  he  assigned  tbe  Mid  tngedy 
rai,  and  the  copy-right  thereof,  and  tlie  €Kd[att?e 
it  printing  and  publishing  the  same,  ond  dl 
mA  advantage  thereof^  to  the  piftiatiff,  m  oon« 
OEt  of  the  sum  of  1C50iL)  which  was  duly  paid, 
ifltf  caused  the  tragedy  to  be  printed;  and^  oa 
^tttptil^  1S2I,  copies  of  it  were,  for  the  first 
rhited  and  published  for  sale,  for  the  sole  benefit 
ikiiitiC  The  defendant,  being  the  manager  of 
Wm  royal,  Dniry-iane^  after  the  puUioation  of 
pady,  printed  and  exposed  to  tjcw,  at  the  en- 
o  the  theatre,  and  at  divers  otiier  places,  in  the 
msplcuoas  parts  of  London  and  Westmimier^  a 
he  performances  at  the  theatre^  doted  2ith  Jpril^ 
m  which  was  contained  the  follopring  notice: 
e  wiio  have  perused  Marino  Ihliero  will  have 
fitfid  the  neceBSity  of  considerable  cnrtaikaents ; 
hut  conversations  or  soliloquki^,  however  beauti- 
interesting  in  the  elc^ct,  wiU  frequently  tire  in 
recital*  This  intimation  is  due  to  the  ardent 
3  of  Lord  Bi^ron*s  eminent  talents,  jand  will,  it 
med,  be  a  siifilcient  apology  for  the  great  free- 
ed  in  the  representation  of  this  tragedy  on  the 
'  Dmyy-lmic  theatre/'     And  at  the  foot  of  the 

V.  X  X  bill, 


The  manager 
of  atboitre 
hftfing  pub- 
licly reprewnted 
for  profit,  a 
tragedy,  altered 
and  abridged 
for  the  staj^, 
without  the 
consent  of  the 
owner  of  the 
copyright,  is 
not  liable  to  an 
Action,  although 
the  tragedy 
had  been  prtTi- 
ously  printed 
and  published 
for  sale. 


i 
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1822.        bill,  the  defendant  announced  and  adveitis 


"  altered  and  abridcfed  for  theatrical  reprcj 
agaifut  theatre,  as  follows  :  "  To-morrow,  for 
Lord  JByron's  tragedy  of  Marino  Faliero,  I 
No  permission  or  authority  was  at  any  tin 
plaintiff  or  Lord  Bi/ron  to  the  defeudu 
other  person  or  persons,  to  represent  < 
tragedy  printed  for  the  plaintiff,  or  any  f 
to  give  out,  announce,  or  advertise  the  sfi 
cal  representation.  On  the  25th  Aprils  1 
tiff  filed  his  bill  in  Chancery  for  an  injunc 
the  defendant  firom  acting  the  tragedy 
theatre,  which  was  granted.  On  the  eveni 
25th  day  of  Jpril,  the  defendant  public 
the  tragedy,  altered  and  abridged,  for 
theatre  royal  Drury- lanes  but  in  that 
certain  parts  of  it,  which  the  said  defei 
not  fit  for  representation,  were  omitted, 
was,  whether  an  action  could  be  main 
plamtiff  against  the  defendant,  for  publi 
representing  for  profit  the  tragedy  so  abr 

Scarlett^  for  the  plaintiff.  This  questior 
ent  from  that  in  Coltnan  v.  Waihen.  {a)  T 
upon  the  words  of  the. statute,  %Ann.  i 
point  determined  was,  that  the  acting  o 
stage  was  not  a  .publication  of  it  within 
Here,  the  question  is  different ;  for  it  c 
the  statute,  but  on  the  right  of  propei 
plaintiff  has  in  this  work.  The  momen 
is  established,  the  consequences  must  fo] 
injury  done  to  the  property  is  the  subje 
dress.    This  is  only  one  mode  in  which 

(a)5  7<mi{i3P,Si£, 
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Unfair  and  tnalicioiTS  critidfttti  is  aA^M^I^}  sBfid 
E  EH  ^ctibn  witi  lie.  Cmr  t,  flood,  [d]  Siippdse 
ly  failed  of  success  wh#ti  represented^  the  sale  of 
^rk  would  thereby  l>e  damagecL  B^ldels^  flie 
y  of  die  public  ^-ould  be  tbfen?by  satisfee^,  aM 
plain  tiff  would  be  injured  in  the  sale  of  tfec  i?bA. 
belli er  that  right  of  profj^^rty  arise  froni  tliis  ttiiii-- 
Hv  o^  from  the  statutes  relative  to  itj  Is  id  this  case 
Tial  For,  if  the  statute  makes  a  literary  Ifoik 
:y,  the  common  law  will  give  tJie  remedy  for  the 
n  of  it.  The  only  qucstkrn  is,  whether  fhe  re* 
ation  of  this  piece  for  profit  may  not  liijiire  Hie 
ght.  If  so,  the  plaintiff  h  entitled  to  ttie  juflg- 
f  the  Court     '^  '        '    '     ^'    * 


1652. 

ml 


fyhnSf  contri.  In  DmtnMmn  v,  Beckdi  (5%  the 
jr  of  the  Judges  were  of  opinion,  that  the  actityti 
mon  law  was  taken  away  by  6  Annt^  c.  19*j  attfl 
;  author  was  precluded  from  every  remedy,  eA- 
I  the  statute  and  on  the  terms  and  condifkMlb 
3ed  thereby-  The  claim  by  the  plaintiflroti"SA 
a  is  at  variance  with  this  decision.  For  hefe^  hk 
U  for  a  far  more  comprehensive  security^  and  tnie 
rtg  with  that  given  by  the  statate,  and  restraining; 
ilic  in  points  of  which  the  statute  takes  no  notice. 
5c  of  MackUn  v.  Richardson  (c)  was  very  diflfereirt; 
the  farce  of  Love  a^ta-Mode  had  never  been  pub-* 
and  t!ie  defendant  having  employed  a  short-^hand 
to  take  it  from  the  mouths  of  the  actors,  pubtldfaed 
it  was  held  that  he  could  not  do  so*     But  when, 


J   I  e&mp.  #1^.  (^}  4  ^iirr.  ^4^         {(^)  /fm^.  694. 

X  at  2  in 


Elliixom. 
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lB92m  in  Cobnan  v.  1Vathen{a),  the  converse 
■""*■  tempted,  the  Court  held,  that  the  actio 
tig^thut  This  decision  was  plainly  founded  oi 
copyright,  the  property  in  which  is  c 
as  if  but  one  book  existed,  which  the  i 
individuals  to  read  on  payment  of  a  cei 
injury  then  which  an  author  sustains  by 
his  copyright,  is  this;  that  a  strange 
mission,  disposes  of  the  use  and  posse 
bookf  and  thereby  receives  the  profits 
author,  is  justly  entitled.  If  then  the  b 
reasonable  strictness  such  as  may  be  ca 
own  book,  as  if  it  be  a  bonfi  fide  abridj 
Wilcox  and  Others  (b)  shews  that  the 
remedy.  Now,  in  the  present  case,  a  thei 
fidls  within  the  principle  above  laid  dov 
thither,  not  to  read  the  work,  or  to  h< 
to  see  the  combined  efiect  of  poetry,  scei 
Now  of  these  three  things,  two  are  not  ] 
author  of  the  work ;  and  the  combined 
much  a  new  production,  and  even  mi 
printed  abridgment  of  a  work.  Thei 
stances  in  which  works  published  faav< 
permission  of  their  authors,  i>een  bro 
stage.  The  safe  rule  for  the  Court  to  li 
an  author  is  only  protected  from  the  pii 
itself,  or  some  colourable  alteration  of 
case  the  defendant  is  entitled  to  the  ji 
Court. 


W  5  r.  it.  245.  (b)  2. 


m 
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following  certificate  was  afterwards  sent : 
have  heard  this  case  argued  by  counsel,  and 
apinion,  that  an  action  cannot  be  maintained  by 
lintiff  against  the  defendant  for  publicly  acting 
presenting  the  said  t raged yi  abridged  in  manner 
id^  at  the  theatre-ro^al  Dfwy  Lancy  for  profit. 

:»iljiw  ,1  .jjn^lf   e    ♦'  ••    .  t- 


C.  Abbott. 
J.  Bayley. 

G.  S.  Hoi.BOYD« 


Hderat 
agamst 


....     %lioBiHsoN  against  Elsam* 

Spiaintiff;  an  attorney,  had,  on  the  19th  Marchj 
^21,  delivered  to  the  defendant  his  bill  for  busi- 
one,  amounting  to  521/.  1^.  3d.  OntheSlst  April 
dntiff  arrested  and  held  the  defendant  to  bail  for 
ind  upwards^  and  declared  in  the  action.  On  the 
tf^jj^^  a  Judge's  order  was  obtained  for  referring  the 

costs  to  the  Tvlaster,  to  be  taxed,  Upon  the  defend- 
indertaking  to  pay  the  amount  that  should  appear 
n  the  taxation,  and  the  costs  of  the  action,  the 
lant  being  at  liberty  to  deduct  any  payments  made 
zount.  The  Master  taxed  the  bill  at  299/.  16s.  6d.; 
after  giving  the  defendant  credit  for  15/.,  there 
ned  a  balance  due  to  plaintiff  of  284/.  16*.  6rf.; 
be  costs  of  the  action  to  recover  the  bill  were  then 

at  13/.  IBs.  W-  The  plaintiff  having  demanded 
ent  of  the  whole  sum*  without  giving  the  defendant 
:  for  a  cross  demand  which  he  had  against  the 
tiff,  the  former  did  not  pay  the  amount,  and 
le  9th  November  he  was  taken  upon  an  attachment 
on-paymoit  of  the  money,  and  conveyed  to  Dover 


An  attorney 
brought  bk 
action  for  bii 
bill  of  cocts, 
and  beld  the 
defendant  to 
bail  for  a  laigei 
sum  than  waa 
afterwards 
found  to  be  due 
upon  taxation, 
without  having 
any  reasonable 
or  probable 
cause  for  so 
doing:   Heldp 
that  this  was 
a  case  within 
the  45  Geo.  J. 
c.  46. «.  5. ;  and 
thatif  notwith*- 
in  the  statutflj 
still  the  Court, 
in  the  exercise 
of  its  jurisdic- 
tion over  its  of- 
ficers, would 
compel  an  9l- 
tarney  to  piqr 


such  circuni^ 
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CasOe.  Tb$  plaintiff  (hen  UspwJ  % 
to  bring  hi|n  to  X^yx^on^  ^4  c^uied  fa 
nptt^  to  tl|e  i^ifig's  Bench  poisoo^  ape 
tb^  ^um  awarded  by  the  Master's  aUg 
«i^^^^  eoat^  qf  ^e  ^itachnent  and  the 
A  s^  ipi;d  was  oblamed  ja  last  iXfl^ 
on  tb^  pl%ifttiff  to  sheSr  cause  why  m 
order  af  |he  Hth  of  M?^,  and  of  thf 
fMWded  theireaii^  as  respected  the  cost 
shonld  not  be  discharged,  find  why  the 
not  refund  to  the  defendant  the  som  c 
allowed  and  paid  him  for  the  costs  of  the 
the  plaintiff  should  not  pay  to  die  d^ndan 
a4&ti4M|,  to  be  tai^  by  the  Master,  ai»d  H 
the  ^uMlieii  of  his  hill  of  cost%  and  wb 
ha  fefened  to  the  master  to  tax  the  piainti 
theooats  cf  the  altacfanieBty  and  why  the 
not  refund  what  had  been  overpaid  on  tl 
nether  with  the  cosU  of  the  writ  of 
Upon  this  rule  ooming  on  in  bial  term, 
the  rule  were  referred  to  the  Mester,  ai 
that  the  plaintiff  had  no  reasonable  oe 
for  arrestang  the  defendant  for  500/«,  din 
lif  to  refund  to  the  defendant  the  oosts 
aiHl  to  pay  to  the  defendant  0/.  1$.  lod 
costs  of  the  action  and  the  icosts  of  the 
iM.  IQs.  as  overchai^ed  for  the  attach^ 
with  the  sum  of  16/.  165.,  the  c6sU 
corpus,  and  10/.  18^.  €£/.,  the  posto  of  tl 
A  rule  nisi  had  beett  stibaequently  ob 
naster  to  review  his  report,  so  far  as  the 
the  costs  of  tbe  action  \o  be  poid  by  the 
defendant,  instead  of  by  tbe  defendant  t 
wd  t)ie  costs  of  the  application. 
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-iifoi  now  sbewed  cause.  It  must  be  now  taken 
^nted,  after  the  report  of  the  Master^  that  the 
S*  had  not  any  reasonable  or  probable  cause  for 
g  Lhe  defendant  to  special  bail  for  tbe  amount  of 

The  plaitiilff  lias  not  recovered  the  amount  of 
a  for  which  the  defendant  was  arrested  and  bdd 
aal  batl^  and,  therefore,  this  ca^e  falls  within  the 
trords  of  the  4S  G^c?.  3.  c.  46.  ^.S.  It  i^  trues 
le  amount  was  not  recovered  by  verdict,  but  that 
necessary  ;  for  where  the  amount  of  the  debt  was 
ined  by  tbe  award  of  an  arbitrator,  it  was  held 
t  sum  recovered  withii)  the  meaning  of  the  act.  (a) 

case  the  only  mode  of  ascertaining  the  amount 
IS  by  taxation.  t , 
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i^.  The  statute  only  applies  to  those  cases 
tbe  amount  recovered  is  ascertained  by  verdict. 
wk  V.  Gregoiy  (b)  and  Souverty  v.  Alefton.  (c)  In 
e  cited  from  Tidd's  Practice,  a  verdict  was  taken, 
to  an  award,  and  when  the  award  was  made^  the 
was  entered  accordingly^  so  that  the  sum  ulti- 
recovered  miglit  be  considered  as  recovered 
Ikt.  Here  the  sum  is  recovered  by  the  Master's 
ir.  At  all  events^  the  defendant  is  too  late  in  his 
Uon«  He  ought  to  have  applied  before  the  costs 
aid« 

OTT  C.  J.  We  must  now  assume,  after  what 
ister  has  done,  that  the  plaintiff  had  not  any 
tble  or  probable  cause  for  holding  the  defendant 


Tiditi  J>r^  101^.  etb  td*  cices  ^eale  t.  ^urter,  K.  B*  44  Geo,  8: 
\Q  Eif^,  5*25*  (c)  13  East,  90. 

X  X  4  to 
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1822.  to  bail  for  600L  It  is  UDiieoessary  to  i 
this  caae  be  within  the  statute  becana 
here^  is  an  attorney.  It  oppeats  to  me 
certainly  Widiin' the  spirit  and  otgect  of  lA 
that  being  so,  I  think  we  shall  do  well,  i 
of  that  jurisdiction  which  we  have  over 
the  court,  to  compel  the  plaintiff  to  pa 
the  action. 

Bayley  J.  I  think  that  this  case  fidb 
the  act  of  parliament  The  plaintiff  hei 
defendant  for  500/.  and  recovered  only 
has  been  decided  to  be  a  case  within 
where  the  sum  recovered  is  ascertained  b; 
an  arbitrator.  Here  the  sum  recovered  v 
by  the  Master's  allocatur;  the  suit  then  vt 
and  all  the  1^1  consequences  that  result 
mination  of  the  suit  roust  follow ;  one  of 
the  plaintiff  having  held  the  defendant 
larger  sum  than  is  actually  due,  and  nc 
probable  cause  for  so  doing,  must  pay  the 
costs. 

Best  J.  (a)  lam  clearly  of  opinion  thai 
within  the  words  and  spirit  of  the  act  o 
for  the  plaintiff  has  not  recovered  the  !S 
sum  for  which  he  held  the  defendant  to  bfu 
not  any  reasonable  or  probable  cause  fbi 
to  be  held  to  bail  for  6t)bl.i  and'  the  \e4 
the  statute  was  to  prevent  Iftivblous  andf^ 
rests.   "'      .    "     '     '       ""    '  "■'''     ' 

.-. .  •. ...,■, ..    .9»' 

(a)  JTo^yrf  J.  bad  left  the  court. 
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.1  »'''  oh  ;'i  •!•  ov.'  Jjr.fj  I  ^02  niibcl  ir.ilj 

ifendant*  a  consf able  within  Thepro?iioiii 

om  of  the  county  oS  Somerset^  requiimor.  him^as  ihaii  not  gite 
\  constable,  to  issne  out  his  warrant  to  the  overseers  "^8  jurtic«i^ 
ie  poor  of  the  jH,^^^<?f^^,/ap.«^^in,tha^,dty,^^ 
z\mtt  tbem  to  collect  and  levy  the  sum. of  eiL  for  «tiiate  within 
purpofies  of  th^  cpj^9,ty.raf^,,    J^l^  ^otgui|t^.    At  j;^^^^* 
niaV  before  Efplrqyd  J.,   at  th^  la^t  Dorsetshire  ingaeepant* 

'  '  '  ^'       '       '  ■  ■  '  •  .     -r-"'      jnriadictioDi  it 

La,  a  verdict  ^^  found  for  the  crown,  subject  to  confioedto 
opinion  of  this  Court  upon  a  .case  which  stated,  ingaMpante" 
the  city  of  Bath  was  #n  ancient  city,  and  had  in  it  ^^^^^^iS" 
dy  corporate,  and  possessed  many  franchises,  partly  ^^e^aam^ 
rescription  and  pt^rtly  by  charter.  By  a  charter,  in  iyfy*  ^l 
\  Queen  Eiizajifcfh  granted  to  the  mayor,  &c.  of  the  thejutuceiof 
city  a  orison  for  k^pipg  all  prisoners,  committed  in  had  no  jurisdic- 

.      •  *   ./^     -•  '  c  Ijon  by  cbarttt' 

lorlhDwaoevei;,  witbin  the  liberties  of  the ,  said  city  to  try  feiom, 

■"'*.'/.'■   ■  '  "•'''   -■'■"'  it  was  hdd  thai 

le  precincts  thereof,  for  any  matter,  cause,  or  thing,  the  dty  of  b. 
b  ought  to  be  enquired,  prosecuted,  punished,  or  ^eoon^  latt. 
rminedm  the  ^y^^yi  but  if  f^ny  persop  should  be 
iiutt^  for  any  I  pa^,  which  pugl^t  not  to  be  so  en- 

'U  stick  j>ersQn^rt(^f^f^coi^^ 

ms,  ^4,  flthe^^j9^af^§i;^|ogpd^^^^^ 

commit  them  to  the  county,  gaol.  By  another 
fl^  the  bailifis  of  the  city  were  to  have  returns  of 
Sj'  and  of  all  attachments,  arising  within  the  city; 

with 
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1899*       with  a  non-intromittas  clause  to  the  sheri 
■  ■  By  another,  the  mayor,  &c,  were  to  hai 

agoinst       all  pleas  aod  actions  personal,  and  the  i 
and  two  of  the  aldermen,  were  made  justi 
and  any  three  or  two  of  them  (of  who 
yecqrder  waa  to  be  one)  weve  to  have  f« 
<|uir«i  ,1^  ihe^Mth  of  boneit  and  lawful 
trespas9e«|  fiMmt^lera*  regraters^  and  c 
mUled  in  any  manner  or  sort  how«oe¥ar 
&C,  aild  of  all  those  who  go  or  ride  ai 
tidie%  and  of  those  who  Ha  in  wait  to  n 
and  df  all  such  as  offend  in  the  abuse 
iqeawre^  and  in  sellii^  of  fiauals;  and 
mendicants,  vagabonds^  and  all  other 
overs  who  should  offend  in  the  said  ei 
view,  control  and  inspect  all  indiclmi 
concerning  the  premises,  and  to  liear  an 
^»sn^  in  such  manm^  as  the  justices  of 
county  might  .bear  and  determine  such  m 
before  them ;  and  also  that  they  should 
enquire^  hear,  handle,  judge,  and  d^tei 
singular  other  trespe^ses,  offences,  defe< 
which  belong  or  appertain  to  tb^  office 
the  peace,  committed  within  the  city  ol 
aud  largely,  and  in  as  ample  manner  an 
other  justices  of  the  peace  in  any  other 
land  have  power  to  hear  and  determic 
justices  of  the  county  of  Samersdj  ot 
should  not,  at  any  time  thereafter,  intr 
to  meddle  with  any  the.  aforesaid  thing 
ter^  defeat^  offices,  or  other  article 
within  the  said  city,  but  only  in  defiiuU 
^c    The  icbarter  then  ord^ed  that  the 
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city  ihould  be  clerk  of  the  peace  tb^e ;  |hat  the 

sbouki  be  the  coroiierj   and  that  the  mayofji 
ten,  &c.  should  appoint  n,  chamberlain  and  re- 

and  constables  and  other  inferior  officers,  within 
p    These  charters  were  acceptedi  and  ore  ^U  in 

The  boundaries  of  the  cit^i  as  d^P?ib«d  ip  the 
toitUiz&hiht  contained  within  them  tbr?C  eptirfs 
es,  mmeljTt  ihe  parish  of  5^.  Peter  and  St,  Pavh 
ribh  of  St*  Mkhavlf  and  tbp  p^ri$h  of  Sti  Jc^jnesi 
ley  contain  also  a  pnrt  of  th^  parish  of  fValcotj 
laUer  p3rish|  although  partly  within  and  partly 
il  the  city,  has  but  one  set  pf  pver$eerS|  and  one 
rate  far  the  whole  parish,  At  the  time  qf  issqing 
slivering  the  wan  ant  to  the  defendant,  the  mayor, 
er,  and  two  aldermen  of  the  city,  duly  nomin- 
id  elected,  were  justices  of  the  peace  in  and  for 
lid  city^  pursuant  to  the  charter  of  ^lizabeth^ 
lere  was  no  default  of  a  mayor,  recorder,  and  two 
LePt  Bfi  such  justice^  and  the  quarter  sessions  were 
rly   held,     Th^   corporation,   out   pf  their  own 

have  built  and  repair  the  bridge  within  the 
ajled  The  Bath  Bridge^  and  also  the  city  gaol^  of 
they  appoint  the  chaplain,  the  surgeon,  and  the 
,  and  pay  their  respective  salaries^  and  the  ex- 

of  the  prisoners  committed  thereto;  they  also 
ami  repair  the  guildhall,  where  the  city  sessions 
gularly  held,  under  the  charter  qf  Elizabeth,  and 
all  the  public  business  of  the  city  is  transacted; 
Iso  pay  the  expenses  of  committing  and  conveying 
lers  to  the  county  gaol  for  trial  fof  felonieb  and 
offences  committed  within  the  city,  and  wivicih  are 
agnizabb  by  them,  all  expenses  of  a  like  nature 
red  without  the  city  being  paid  out  of  the  county^ 

rate. 
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I832t       XBte.    The  licenoes  of  aU  pabUc  bouses  i 
;  i^T^^!!!     ''^^  •^  granted  by  the  city  justices ;  tl 

own  coroner :  the  fees  and  expenses  of  his 

the  expenses  of  passing  vagrants,  are  zes 

by  the  entire  parishes,  and  also  by  dia 

paidsh  of  JFoJcot  which  lies  within  the  dt; 

the  city  justices  exercise  the  same  power  ai 

the  entire  parishes.    Before  staking  the  c 

question^  and  delivering  the  warrant  to  tl 

the  county  justices  had  never  rated  the  citji 

any  of  the  entire  parishes  lying  within  the 

county  rate;  but  they  have  rated  the  eni 

Wafoot  to  the  county  rate,  without  mal 

unction  between    the  in  pact  and  out 

ously  to  the  passing  of  the  act  5S  G. 

expenses  for  the  prosecution  of  felons  for  < 

mitted  within  the  city,  were  paid  by  the  in 

county  oiSomersetj  out  of  the  general  rates  q 

but  immediately  after  the  passing  tliat  a< 

thence  until  the  making  of  the  rate  in  qu 

orders  were  made  at  the  sessions  and  a 

churchwardens  and  overseers,  &a,  for  the 

the  expenses  of  prosecutions  of  felons  comi 

\  the  city,  all  of  which  said  orders  were  c 

but  as  sooa  as  the  rate  was   made^  wh 

all  die  parishes  within  the  city  of  Bath^  sucl 

discontinued,  and  the^expenses  of  such  pros< 

again  ordered  to  be  paid  out  of  the  rates  o 

at  large.  The  county  justices,  until  the  makic 

rate.ax^d  warrant  b^orc.mention^,  had  nev 

spect  interfered,  or  attempted  to  interfere  in  a 

appertained  to  the  office  of  juktice  of  the  p 

within  efther  of  the  said  entire  parishes,  o 


lf#.    • 
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irt  of  the  pariah  of  Jfakat,  but  they  have  rated 
larish  of  Wakot^  without  making  any  such  di§- 
ion  as  aforesaid.  The  number  of  prisoners  sent  to 
ounty  gaols  by  the  city  justices  is  considerable^  and 
Leeping  and  maintaining  such  prisoners,  after  they 
lelivered  by  the  city  officers  at  the  county  gaols, 
the  charges  of  their  conveyance  to  and  from  the 
es  and  quarter  sessions,  together  with  the  expenses 
tdant  on  carrying  their  several  sentences  into  exe- 
m,  hare  always  been  and  still  are  paid  out  of  the 
ral  county  rate. 


ngnmt 

CLAJUOb 


imn^  for  the  Crown.  Tlie  city  of  Bath  is  within 
jurisdiction  of  the  county  magistrates,  for,  by  the 
tefj  the  city  magistrates  have  only  the  power  of 
]g  trespasses,  fore  stall  ers^  regraters,  and  other  ex- 
Ions.  These  were  the  effences  cognizable  in  the 
t  of  the  leet,  and  the  rule  is,  that  in  construing 
I  words,  they  cannot  be  held  to  include  felonies, 
ch  are  offences  of  a  higher  nature.  In  general, 
never  a  power  of  holding  quarter  sessions  is  given 
barter,  the  power  of  txying  felonies  is  expressly 
:e  given,  as  appears  from  the  charters  cX Nottingham^ 
bi^f  and  Leicester^  set  out  in  James  v.  Green  {a) 
ithrrhead  v,  Drettrif  {b)t  and  Bates  v.  Winstdnley.  {c) 
en  if  so,  the  city  of  Bath  is  not  a  separate  jurisdic- 
I,  within  55  Geo,  3^  ^*  51.  He  was  then  stopped  by 
Court,  i  -►!)  V  I'H*  ii* 

i,    i     .    ...  _         - 

•    r'  -*      ' 

\ 

UaseUe^  contra.     Here,  by  the  chatter,  the  city^ma- 
trates  have  an  exclusive  jurisdiction  as  justices  of  the 


(ft)  6  T,  it.  ^2Sa  {h)  1 1  Equ,  199. 


(e)  4M.ig.4a9. 

peace; 
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{MMi^et  fet  the  words  ah?,  that  ih^  nre  t 
handle  judg«,  and  determine  of  all  and 
tr^pasaefi)  dflences,  defies,  and  attiek 
to  the  eflSoe  of  a  justice  df  the  peati 
largely,  tod  M  as  alnt^le  a  manner  f»  an 
of  ally  Miitity  ift  Bngtitftd.  The  Hght  t 
k  not  incidental  to  the  commission  d 
peace^  and  a^  jastices  of  the  peaxre  alot 
•ttdi  power ;  it  arises  ftom  the  clause  o 
miner  inserted  in  the  comtnission.  If 
simply  stated  that  A.  B.  should  be  a  jtlsti 
for  the  county  of  Somerset^  he  would  in 
any  audi  poWen  Here  the  justices  for  i 
ecdusive  jurisdiction,  for  within  theif  li 
jvstioeB  ha?e  no  power,  as  jastiees,  to 
cky  of  Bath  is,  therefore,  within  the  li 
diise,  having  a  separate  jurisdiction,  t 
the  proviso  in  the  first  sectioh  of  the  5 1 
By  the  19  Gm.2.  c  18.  «.?.,  Which  h 
tarbatim  m  the  ^5  Gfo.  S.  c.  HI.  s.  2* 
ehises  have  separate  commissions,  and  ar 
liie  juriadictioB  of  the  commissions  of  th 
emuity,  they  are  to  be  allowed  to  colic 
ttatmreof  county  rates;  and  in  Wen^^ea 
it  was  heM)  that  they  might  make  a  fate 
Airfy  imder  this  provision  lAhbtmCJ. 
charter  the  jcBtioet  bad  a  p^wer  of  oyer 
as  to  felony.]  Here  the  city  of  Bath 
commission,  and  is  not  within  the  juri 
ooBNnissioti  of  the  i^Moe^,  tisbig  that  e^ 
aHi^  sme.     Tht  66  Q^  i.t^  70.  $.  9.  i 


(a)  II  JBati,  169, 
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Dur  or  th£  defendant,  and  may  be  considered  in 
respects  as  a  legislative  exposition  of  (he  55  Gt&.  3. 
For  it  is  enacted,  that  all  the  costs,  chaises,  Sic 
ling  prosecutions  for  felony,  shall  be  raised  by  a 
tte  rate  in  those  places  which  are  there  described 
ng  **  cities,  towns  corporate,  and  places  wbidi  do 
mtribute  to  the  payment  of  the  county  rate^  and 
no  town  rate  or  public  stock.*'  Now,  Saih  comes 
\y  witkin  this  description  according  to  the  state^ 
in  the  case.  [^Abbott  C.  X  That  act  only  pro- 
for  the  expenses  of  the  tf iaL  The  costs  of  main* 
ce  in  gaol,  and  other  incidental  expenses,  aie  still 
folded  for.  Bcyley  J.  We  must  construe  the 
m.  3,  c*  51.  as  if  the  case  had  come  on  before  ibe 
fo.  3,  c.  to.  was  passed.  This  latter  act  cannot  be 
as  a  legtslalive  exposition  of  the  former.  If  it 
so,  it  would  not,  in  this  case,  for  the  reason 
?d  out  by  my  Lord  Chief  Justice,  give  a  remedy 
^nsive  with  the  evil.]  Here  the  justices  for  tb6 
y  could  issue  no  process  within  the  limits  of 
:ity,  Talbot  v.  Hubble,  (a)  As,  therefore,  the 
ary  jurisdiction  of  justices  of  the  peace  was  takeA 
from  the  county  magistrates,  this  must  be  const- 
as  tlic  case  of  a  franchise  having  a  commission 
own,  and  not  subject  to  the  jurisdiction  of  the 
us&lon  of  the  peace  for  the  county.  In  that  case 
Lies  within  the  2ith  section  of  the  55  Geo.  8.  tr*  51. 


!82i\ 


Th^  Kino 

Ugamtt 


iBOTT  C.J.  I  am  of  opinion,  that  the  city  dEBeih 
ble  to  contnbute  to  the  county^ate^  and  that  in 
ase^  our  judgement  should  bt  for  th^  crown^  The 
ian  depends  on  the  construction  to  be  put  upon  the 


(<i)  iStNliSi. 
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1882*       SB  G.  8.  c.  il»  «» !•»  by  wbidi  a  pafHH 

^^^'j^    justices  of  the  cou&ty,  to  tax  every  par 

agahut       oilier  pUoc^  irbether    pmoohiat   or 

wHkin'thexa^)ectm)]inut8ofiiieir  €« 

fir«l  qaaBtioOy  iberciir%  wbidi  ariM 

cit]rof.BMi4|e  mthin  die  UobIs  of  1 

tbe  jwdeiteor  the  comity  lof  Somenei. 

trauk  tfaeialattiaent  of-  tiui  cnei  thai  th 

pQi9er<yf  trying  fi^hniee  coDumtted  wil 

is,  .thcrdbi«^  €bar«  that  Atib  i$  will 

their  jurisdiction.      Then  comes    the 

states,  that  the  act  shall  not  give  any  j 

justices  of  the  county  over,  any  placoai 

limits  of  any  liberties  or.  iranchises  1: 

jurisdiction.      Then  is  the  city  "oC^J 

'^  having  a  separate  jurisdictian  ?"    I 

words  must  mean,  <^  having  a  aepamt 

extensive  with,  that  possessed  by  tbe 

Here  it  is  clear,  that  the  justices  of  ^ 

jurisdicti<xi :  for  their  jurisdiction  is  I 

ElizabetA  confined  to  such  trespasses, 

and  articles,  which  do  or  may  belong  t 

justice  of  the  peace*     It  is  clear  frpm  t 

it  does  not  extend  to  felony,  and  ^tbei 

exten^iyc  with  that  of  the  county  ju^tio 

the  case  does  not  .fall  within  that  part 

but  tbe  proviso  goes  fi^rther,  and  speaki 

before  the  act  were  ^^  subject.  tQ  rates 

county  rate^  w  whiob^  were  egccnipt  i 

the  coui^ty,  either  in  tbe  whiiie^  or  is  ] 

grant,  charter,,  or  local  ack  of  parliapc 

clear  from  the  case,  that  tha.  city  pf  & 

the  55  G.  3.  was  not  subject  loany  u^ 

a  coiiDty  rat^  nor  do  I  find  it  stated^  t] 
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lied  by  miy  grant,  charter^  or  local  act  uf  parlia* 
Upon  the  whole,  therefore,  I  am  of  opimoiiy 
*e  city  of  Batk  docs  not  fall  within  tlje  proTiso* 
oes  ihe  24th  section,  as  it  seenis  to  me,  carry  the 
my  fortbrr,  for  that  clause  only  applies  to  such 
ise«  m  have  coin  missions  o(  the  peiice  whllin 
dv«i,  iod  nr#  not  subject  to  the  jiirigdiction  of 
WWaJwhii  c^f  tbo  peace  for  the  counties  in  which 
re-  Here,  the  city  of  Baik  w«»,  in  my  opinion, 
t  to  thai  junsdiction,  and  our  judgment^  therefore, 
3e  for  the  crown. 
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ngatnst 

CuKRXSm 


rLtv  J,  I  am  of  the  same  opinion.  The  county 
I  Appropriated  to  certain  specific  purposes,  and 
jeci  of  the  statute  55  G.  3.  c,  5L  being  to  have  a 
d  equal  rate,  It  seems  to  me,  that  all  ought  to' 
mlc  to  it  who  derive  a  bunefit  from  it.  Now,  one 
purposes  of  the  rate  is  to  maintain  felons  in  gaol, 
1  thhf  case,  persons  imprii^oned  for  felonies  commit- 
titin  the  city  of  Bailt,  are  maintained  out  of  the 

rate  for  Somerseishire,  and  according  to  justice, 
>re,  the  city  of  Bath  ought  to  contribute-  The 
ucilion  is,  whether  Baih  be  within  the  limits  of 
i§<liction  of  the  county  magistrates.  Now  prima 
iieir  jttn>fliction  is  co-extensive  with  the  county, 
ili4:y  are  excluded  from  any  franchise  to  a  limited 
^  they  still  continue  to  have  jurisdiction  there,  so 

they  nre  not  expiesdy  excluded.  From  the 
eni  of  the  case,  it  is  clear,  that  the  county  justices 
jurisdiction  within  the  city  oiB^tk^  as  fai*  as  the 
rfrlonics  there  committed.     Then  does  Baf/t  come 

the  proviso?  I  think  not*  The  separate  ju- 
ions  there  mentioned,  mean  *ueh  as  are  co- 
ive  with  all  the  purposes  for  which  the  coiif\ty 
-  V.  Y  y  rate 


I 
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MSJU       rate  w  payabte,  and  extend  to  aU  the  ^i 
,r        the  county  magistrates  have  jinpisdicti« 
against       Dot  the  case  here.    There  ought,  therei 
m^t.for  the  crown. 

HoLBOYP  J.  concurred,  (a) 

Judg 

(a)  J9^  J.  WM  In  dH  Baill  Cow 


afWj^»  DowNES  against  Richardson  and 
signees  of  the  Estate  and  £fie< 
ZER  Thompson^  a  Bankrupt. 

•^13  ^*d^-  TTHIS  was  a  feigned  issue  directed  by 
•r,  acceptor,  cellor,    to    try    the    question,    wl 

Mid  first  in-  ^  ^  * 

doner,  in  mak-  niompson^  before  and  at  the  time  of 
motion  bill';  was  indebted  to' the  plaintiff  upon  a  b 
J^L'Ib.uId  l>earing  date  the  16th  of  March,  1811 
tve^uri^to^'  /&w>i5  upon,  and  accepted  by  the  batil 
its  being  so  is-    payable  to  Raifi^s  order,  six  months 

sued.  Its  date       ^  ^  ' 

had  been  alter,  indorsed  by  him  to  the  plaintiff.    At 

ed:   Held,  that  ''  ^ 

the  acceptor,      Abbott  C.  J.   at  the  London  adjoumc 

havinff  assented 

to  the  alteration  Hilary  term,  1820,  a  verdict  was  found 
informed  oHt,    Subject  to  the  opinion  of  the  Court  < 

it  was  no  an-  . 

Bwer  to  an  ac-     ^^^^^  • 

iS^mt  Wm,*^       'T*^  ^"^  ^f  exchange  appeared  to  be 
hSih^^       AforerA,   1818,  and  purported  to  be 
altered  without  Joeph  LachloH,  as  Well  as  by  J,  S.  Boi 

the  consent  of  . 

the  drawer  and  natures  of  Rains  as  drawer  and  indbi*serj 

first  indorser,  i      r    -■•   ■•      «.  •    « 

and  that  a  fresh  ^1  acceptor,  and  oT  J.  Lacfuan  as  indc 

stamp  was  not 

necessary  in  ooosequence  of  such  alteration,  the  bill  having  been  altei 
mpoint  of  law.  ,  An  aoeonmipdation  bill  is  not  issued  until  it  ip  ii 
ptnm  who  It  aitit}f4 19  imi  i(  «s  II  limi^  gyaUiriito  ia  Is^^ 


ttdf^ibhb  at  the  tubiii^wri^g  <#  i^Nti  {^bfti^ 

Hmd  before  thtf  dvai^ihg  of  this  bill,  coAe«irified 
er  in  bill  transactimi^  I  JRai»«  ti^n^  ^h^ally  t}!^ 
u     Tbe  bilU  to  wkich  they  were  parciot^  WMit 

for  the  accomraodacioil  6f  lUi^  DiiliKifc  idlely  ( 
in  and  Thumpmn  had  also  tome  acoomiBpdatioii 
th^m.  As  thrbith'  became  dde,  Alius  wae  to 
and  provide  &>ff  them^  for  the  bilU  accepted  by 
in,  he  was  to  draer  oa  Lsohian^  an^  fdr  the  bill! 
ed  by  Tkamjpton^  he  was  tOr  draw  oh  TkcHfgu^ 
i  the  bilb  bef^m^dae,  itainj  provided  bm  them  by 
fiDg*  The  bill  in  qiiestipOf  ^ai  drawDi  acQq^tled# 
idorsed  in  the  course  of  these  dealings.  Tbe  bod|r 
r  bill  was  writtaa  by  one  Jttmts  8imt^.  who  vwipa 
^ed  to  assist  Bains  in  his  oash  transaetioBa )  firms 
ot  employed  by  LaMm  or  TkanyoiBan,  It  bad 
igreed  betwe^  thd  fartiett  that  they  wovidiXOL 

bills  unl^s  th|ey  ci^e  through  Sims.  The  bilk 
ium^timcs  aixepted  ia  blank,  ^iicr  tbey  jwe«e 
up  and  accepted^  thoy  were  noBintiBirs  bi  tbtf 
EjT  of  Simsf  and  sometioias  Sims  banded  tbem  to 
t  and  either  HAtns  ox  Sims^  as  tbe  case  mif^t  be^ 
d  them  to  oti^  Befh§r^  a  commissioned  agent  iH 
r^  for  the  pui^^se  pf  tbqir  bwng  deliferiad  ool 
e  world*  and  Becker  usually  purchased  gooiii 
ilicin.  The  >i)l  in,  qpestion  waa  tiled  op  3xd 
by  Sims^  on  th^  ,G\}i,Mm^f  |#18,  «ud:  was  then 
Led  by  Tkmjmm^  andi  illdora^  .by  ACm  and 
^.  Oa  the  Pth  M$r€hi  Simswg>^  and  tdeKTOifd 
mjmn  and  Lachlan^uiXfiq^  itatamanite».itotiniMiig 
articuhirs  of  tbe  bill,  and  that  it  would  fall,  due  on 
ikS^&nbetblhoming.  The  biU  at  Aat  taitt  fms 
Yy  8  fUlid 


«7« 

SicajkaBatit 
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1822.  dated  March  the  6tb.  Immediately  allei 
•;,  •  ['  Sims  delivered  the  bill  to  Aziiu,  and  the  ti 
,  ^n|{imn«c  to  Becker,  The  bill  was  delivered  on  th 
by  a  clerk  of  BccAer%  to  oueHowellj  in  pn 
lold  and  delivered  by  him  to  Becker, 
bore  date,  March  the  1 6th.  It  was  aftc 
by  the  plaintiff  from  Howell  bona  fide,  an 
consideration.  Ijacklan  never  gave  ah 
the  alteration,  which  was  not  in  the  hand 
On  the  13th  Jp'tl^  a  note  was  sent  by  Si 
stating  the  periods  when  several  bills  rec 
on  the  month  of  itf^rcA  would  become  i 
others,  that  the  1000/.  in  question  would 
the  19th  of  September.  Bains  and  a 
country  for  America  in  the  month  of . 
not  since  returned ;  and  about  two  or 
Bains  left  Etiglatidf  and  before  the  b 
Thompson  called  upon  Howell^  who  the 
holder  of  it,  to  answer  some  enquiries 
made  respecting  it«  HartelP^  clerk  askc< 
be  paid,  and  he  said,  that  it  %vould. 
the  following  facts  specifically  upon  que 
to  them  by  the  Lord  Chief  Justice:  T 
the  bill  had  been  altered  after  it  had  1 
cepted,  and  indorsed  by  Bains,  TAompsoi 
that  the  alteration  was  without  the  co 
ledge  oi  Lachlani  that  the  alteration  i 
previous  assent  of  Tkonipson  s  that  3 
informed  of  the  alteration,  afterwards 
while  the  bill  remained  in  HirxelVs  ha 
*was  how  argued  by 

riii^,jt(^^vthe  plaintiiE     Thd./|i]]^ 
imned  to  Hcnoell^  a  booA  fid^  holder,  w 
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^-iiy ;  and,  therefore,  any  altf^ration  before  that  time 
i  nat  a%'oid  it.     It  h  clear,  that  an  accom  mod o  lion- 
may  be  alterctl  before  ft  i&  negotiated-     In  Bowman 
'tchol{a)^  it  must  be  taken  from  the  statement,  that 
bill  was  given  for  value;  and   if  so,  the  alleration 
made  after  it  had  been  accepted  and  delivered  to  the 
vcr,  and  when  it  was  therefore  an  available  aecurity. 
lardmllY,  Mariin{h\  the  re^spective  bills  wcreconsi- 
xl  to  beis^oed  as  soon  ns  the  exchange  of  the  accept* 
:3  \m\  taken  place.     So,  too,  in  BaUw  v.  Tat^lor  {c\ 
bill  was  accepted  for  a  debt  which  the  acceptor  owed 
le drawer,  and  was,  diercfore,  a  valid  sccuriiy.    So,  in 
tmt  V,  Hasliugs  [d)^  die  bill  was  accepted  on  account 
I  boiia  fide  debt*  due  from  the  dmwer,  and  Lord 
itborou^k  expressly  states^  that  it  was  an  existing 
J  instrument  before  the  alteration.     Now,  here,  m 
'een  Laddany  Bainsy  and  Thompson^  this  was  a  mere 
mmodation-bilh     No  action  was  maintainable  upon 
iilil  it  passed  into  the  hands  q^  Howell^  mjd  before 
time  the  alteration  had  taken  place. 

im^eil,  eontriu  Tst,  At  common  law  no  actioa 
i  have  been  maintained  by  Dawnes  against  Hiomp* 
ipon  this  bill.  2dly,  If  it  was  nn  accommodation-bill^ 
tjuircd  a  new  stamp.  3dly,  This  was  not  an  accom- 
atiun-biil.  4thly,  It  was  not  altered  until  after  it 
been  negotiated.  As  to  the  first  point,  no  action 
J  be  maintained  at  common  law  by  the  plainiiif,  as 
rsee,  against  the  defendant,  as  acceptor  of  this  bill. 
1%  oiigiually  dated  the  Sdi  Marc/i,  and  was  altered, 
£>ut  the  consent  of  Rains,  the  fir^t  indorser,  or  of 
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/:i^ 


(£)  SEattfi^, 


XdfcMcuim 


^ 


67a  '  afinB^o  gasxhb  isi 

imkMiatH  thai  Jieitiwi  tke  pagM fxfitli 
daii^'  vitk  «  -AijUt  mA  LmtUm  iod 

Ui^MMrindbOiid  aibiU  hMrii«)  dme  ll 

tkaivijktf^'  ladDiMi  ,«  :tiiiL  duM  tbi 
iip«M  mil  ha  ^^ppatt^^  fldl^.  Bm  #^ 
m  •Miifttmocfaitia»4iill#  m  bMvfiM  .ft; 
Md  i^oMlfafif   ■tilly   as  il  dnte  exltlec 

|«rtifi%  ii  boMttc^  Iqr  iW  akeotfifjn,  i 
taquirdl  ft  fmfa  ibuRpi  il  ialtoi^ilbiit 
Cblr(fl^  ii  WM  faeUy  (bat  vnkcre  a  btti^ 
originally  nade  pajnUe  la  Ihe.de&Bda 
ii  wgbiba  alteiad  widtmit  m  Omh  tin 
limaa  wm  na  mmttiui  Ihe  ioatrtoi 
aaaaa^ing  to  lbi(  ongiaal  imMtiQH  of 
Cubert  ▼.  AtAa^j  (ik)  ii  «a  eHpnm\f 
accomniodatian*billy  payable  to  the  draM 
nat  be  akeiad  aftar  acoeptanca  and  Mi 
ia«»titiacl  Sdly^ThkwasiiQiia^aiM 
iifn»«Wl  aaoqiledby  Tian^psmki  I 
oS4ml6iig  belwaen  tbe  pei^ief  j  mA  U 
f^U  that  lhe;hiUf  vm  itiie^^ihe 
^  il3aaa%  kmk  not  4okJy  r.JjaiA&iii  .am 
iwvqa  aoioinaiodatiaD  Aam  ibtani. .  TM 
m^'4n^.jbwbfit (nNtoAa hW%  tlM^i^vj 
irmniMviai^  Mid  iiiomift  rfaauHtoyj 
liiitedihiNtUajaaiaiiAa|:llxaJiU^iwia«i^ 
ff(fndd'retKmifi>nfiHinitf  aifhers'bilh(iiv^k 
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J ;  and,  if  so,  then  this  must  be  considered  m 
ff  of  an  exchange  of  acceptances^  and  It  fuHi 
the  pi  inciple  of  the  case  of  CaMmeil  y^  Mar^ 

ithlji  At  all  events  it  had  been  negotiated  be-* 
rag  allerdd.  Thmipmn  did  not  give  bis  assent 
Iteration  till  the  biU  was  in  the  hands  of  fIowe{i^ 
fide  bolder  for  value.  The  legal  eiiecti  therefore^ 
Bme  tB  if  Tkomp^n  had  then,  with  his  own  hand, 

ti}«  dale  from  thf  6th  to  the  IGth;  in  which 
•  bill  would  unquestionably  have  been  void- 


JS23. 


dnrt  C«  Jt  I  am  of  opinion  that  the  plaintiff  is 
to  recover.  If  we  were  to  yield  to  the  objection 
part  of  tho  defendant,  we  should  open  a  door  to 
atid.  At  common  law  it  is  clear  that  this  wotdd 
lid  instrument,  as  against  the  acceptor,  haying 
lefdd  by  his  consent;  but  tiie  diflBculty  arises 
e  act  of  parliament  J  which  requires  that  every 
exchange  shall  have  a  stamp.  The  question 
I  whether  this  alteration  made  it  a  new  bill? 
itidoubtedly,  when  an  accommodation  bill  has 
nes  of  thedilTerent  parties  written  upon  i^  it  iS| 
]  sense  of  the  word,  a  bill  of  exchange;  but  it  is 
unavailable  as  a  security  for  money,  until  it  is 
o  6omG  real  holder  for  a  valuable  consideration, 
bi  feid  that  IhtB  was  not  an  accommodation  bill 
appears  there  were  three  persons  concerned  to- 
and  acting  different  parts  in  these  bill  trans-* 
;  one  of  fhem  drew,  another  ittdor^di  and  a 
%epted  th^e  accommodation  bills  \  and  it  appears 
tW,  a  clerk,  was  principally  entrusted  with  the 
km  of  thifi  paper  for  the  benefit  of  nil.    Thi% 


Yy  i 


ibereforei 


^Sf^22,  ^^'^flierefore,  is  m)thmg  like  the  exchan 
^'^  tardwelX  V.  Martin^  refefted  to  in  ai^u 
^^tjb'me^  tBertfore,  oil  thi  facts  of  libls  tea 
^a&  ac(?ommo£[atIon  bill,  in  the  fkiitte 
***  w3td,  and  ihat  the  or^nal  patties  td  i 
"  '«?  4ttibii'  iflter  se.  '  This   being  the 
-^    Ifasbuinent;  it  'fellows   that  fill  it  -wi 
^^'Wk^  ah  unavaltatib  !n!ttrimiedt;^  lind  ' 
*^  *'caime  a  bffl  of  exchange  when-  it  wite^  1 
^    for  a  valuable  consldcratlob.     At  that 
^  had  been  altered,  and  on  the  ISth 
pears,  tliat,  iii  a  letter  from  Shns  lo  The 
y^as  informed  of  such   alteration  havl 
Under  these  circumstances,  and  witli 
Thompson  is  asked  by  HioxlCt  clerk  (th 
in  HowelFs  hands)  whetber  the  bill  woi 
Thompson  then  stated  that  it  would  I; 
assenting  to  the  alteration  that  had  beei 
therefore,  of  opinion  that,  as  against  1 
instrument,  and  that  he  cannornow  db 
ation.     For  these  reasons 'it  seems  to  m 
tiff  is  entitled  to  the  judgment  of  the  C 

6atl£7  J.  I  am  of  the  same  op[ni 
ation  of  an  instrument  vacates  il,   bi 

*  ;  taken  with  this  qualification,  that*  the  til 
out  the  consent  of  the  paxty  to  bel>6i 

^        Thompson  iLas  assented  to'  the  altcrtittti 

he  cannot   object:   to  it   on  ttns'gvdi 

question  arises 'as  to 'the  ptottsions'dl 

'^'"Now  i/^an  afteratidn  bfe  made  befeffe ' 

a  fries?! 'stampis^nk'ntce^T^y:-'  Ttie 

s  «  e^ttucd ?  i!i«*i^i&aniripn*lfcitit  him^^fi 
sonit  persotf  ^ho  ''Ohx  "ksi^  ^  wM  ^ 


iM  vm-^mnl^i^^  v  ^^f^pE  iv.  esi 

B,    tlie  bill  i^,j<jo^(i3SHfd.p,fRpjp,H;,irff^^ 

1   iw*Iorscd   h^ifs^^m:  »^^^*W!fii  W^  «?"^^ 

fik,  «o*,U*ui4,uiUi\,4l?s,19J^  C^.^^^^^^wijqn  it. was 
iseij  t<^  /fcrir^,^,ljpt^,9ti,;^J^^  t^^  rt^^r(ilj9li  was 
d4  This  l)f)l,^j^er^9r^;jf^  fljtc?^^^ 
ied»  and  no  g^yf^ip^  Mfos^necc^^f^y. ,  .^Mt  said, 
\t^  inasnmcli  W&iTi9m^P^  di^.Dpt  a^pent  ^Q  the  alter- 
on  up  til  ftftei?  ^Jm|  UUl  wa^  in  //owc/Ts  bands^  he  is 
tcharged,  Th#  fjlll?cy  is  in  considering  the  assent  to 
}  prcviom  alte(i;i^tipp  as  Mf  alteration  of  the  bill  de 
vo  at  that  tiipe;  ^^biit  that  is  ,not  so.  The  alteration 
J  vaoU^  hi$>icc«ptwice,  and  gave  him  a  right  tQ  say, 
aiy  name  is  offthfB  V|ill:"  but  he  may  waive  the  benefit 
such  an  objeQtjyop,  apd  I  think  he  ha?  done  so,  for  I 
niider  his  as3«ut,aa  ^Ivj^lent  to  a  new  acceptance,  (a) 
Oiink,   tbcrofore,.  that   the  plaintiff  is,  entitled  to 

IfpLRoyn  J*,,  i;^, of  the  same  opinion.  In^epend- 
idy-^pf  ihe  stfpip,-^;^  it  is  clear  that  ^he  acceptor 
qt4d  be  Iiabl9,},f9,r  (vhen  he, absented ,<o  the  alteration, 

km  if  bU  aqpeptf i^VH  ^^-^  ^''^!"?"^i7^?.^?  *"^ 
^epUy  to  tl)fitfl!^l^o^;{359f;  his  assent  o|>er^^  as  a 

iTDl  aocepw^^  tj,fi  ^\\l^,  i\js,  tcj^th^ mber  j>oint,  I 
be^biH,  uflj^  {t  cap^,ie>,9,^^^M^[?f,,#^^       , 

But 


*•*  CASES  IK  EAST^H 

^  «wrJ.    lamoftliewuaeopiwc 

P0W.0      *^"*  *<"  ^»»  objection  were  to  preva 

U^Xa..   ^"■^■"tf  ^«  febricatioa  of  accoma 

we  shoBlcI  be  allowing  parties  to 

•ItBtatiwis  made  by  themselve..    I 

wh«i  the  alteration  wa«  made^  the  bii 

♦»  form,  but  it  did  not  co„rtit„te  a 

iweeothepartiea,    A  bond  i^  in  fort 

mnt  befcre  deUveiy;  but  stUl  an  alto 

OdiverywiUnpt  vitiate  it.    So  wain 

W«Pt*nc^ireheld,i„(7a.y.rr«^i 

WM  before  the  hill  i8i«qed.    Ifp.^  , 

IWde  before  Ae  bill  was  i^ued  t«  « 

Judgment 

WttKiNsoK,  deceased. 
S^rta.  ^     f  ""  *  ''"*  °f  ^r^r.  brought 
"ounty  of  AT.     »'=»«»a«»t  was  described  «« Tioma^  jt^J, 

Wtt  not,  before  "^J  Oj   Callerlon     i«    »l. 

or «  u,;  uo,r  .v.;  ,         "^'^  ™  tl»e  county  of  iVortfB 

:n?:;s.  ^  ^' ""  °^  ^^^''-^  - «» the  .-me  o, 


IK  T^  TniHD  YiAit  OF  GEORGE  IV.  ^^ 

inal   wri^  of  or  conveiianl  ift  Callaieii  araro«aidi        18^ 
that  there  wa*  not  any  town,  hamleti  or  plaQ«  af       b^^ 
oama  of  C^lkrton  ia  that  cQUfiiy »  alihouiih  there     ,  ^f^^*^'^ 
£  three  distinct  tOKailiips^  callstl  Black  CalkHon^ 
A  Calkrtmif  ami  X^7^^  C'aUerian^  in  tlmt  iH^uaty ;  ftiid 

lb0  ittiU  71  Bonmr  wa^  at  ilii!  time  of  i»&uing 
iTf  U^  ^^  «r  Gonver^iWt  in  the  tpwndup  of  fii^  Cut*  ^ 
in^n^od  Umt  h#  was  not  &o  describcil  in  tbe  onginal 
t ;  andi  th€ir«^£H^  i\itm  was  no  additioa  in  \\w  oiv 
4  writ  of  the  town,  hamlet^  or  pWai  of  which  T^  B^ 
\  of  OP  canver^nt.  To  this  ai^igtimetit  of  crror% 
plaipiil!^  pieced,  hy  way  uf  e^top|>el}  I  hut  ha  p  ro- 
lled bin  writ  with  intent  to  daclara  thereoii  agalnit 
riaa-  upon  a  bcHid  made  by  hiini  iti  the  Itfetiina  of 

lestator,  on  the  3Uth  Mardtf  l$Q3t  and  by  which 
dafcndatit  was  dajicribed  r«  Tkoina^  Bouner^  of  C^^ 
mt  in  the  county  of  Norihumbniand^  To  this  plea 
r9  waa  a  d^jnurrgr* 

UUi^dakt  10  support  of  the  dcmurrqr.  Tb$  itatut^ 
frn*  5*  c*  5p  requires,  in  every  original  writ  on  which 
exigent  shall  be  awarded*  that)  to  the  nam^fi  of  the  de* 
igriti,  iuitiiiigtr^  shall  be  made  of  their  estate  or  d«^rae» 
tf ade,  4nd  of  the  tow  ns  or  handeUij  or  places,  and  the 
laije^  of  whidi  thjay  were  or  ar%  or  in  which  they 
^  mmp  ccin¥er«ant.  And  if,  by  process  upon  the 
l^ialwrit^  in  which  tlie  said  additions  be  omitted* 
[  putlawfiei  be  pronounced^  that  they  be  voidr 
m^  in  the  Qriginal  writ  jn  tlUs  ca£e$  the  defendant 
^t  ttescribvid  m  pf  any  town  or,  iharoletf  for  the 
*m  cannot  intend  Cullaion  to  b^  A  vill^  B0we& 
Umse*  (a)    It  may  be  the  tiame  of  the  house  of  ibe 
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.  .   CJ^^&j^  EASTER  Ti 

4efi^<dant,  but  that  wi)l  not  sntisfj  tl 

8f:nti^te;  for  the  term  ."place,"  coupled 

j^(^  "vill,"  must  mean  something  m< 

jbpuse^     Pu^  it  is  to  be  contended,  th 

jiQ.  is  .estopped  from  taking  this  objcpl 

^^^es^.At  is  laid  down,  "  if  a  t^m  b 

Jjga^io^  by  name  of  J.  &,  of  Z)^,  yet  1 

tlii^^  f  re  two  Z).*8  in  the  same  county » 

;^)is  stands  with  the  de?d,  for  h^  ackno' 

l^ioi?^  i^nd  more;  and  l^Jien^Cu  S.  J 

JSro.  Abr.  tit.  EUoppeU  pi*  16,  debt  iipo 

v9f»  late  of  Z).,  he  said  that  lie  was  never 

to  tlijfi  the  plaintiff  said,  that  to  thi^  li 

received,  for  he  is  bound  by  the  name 

«imd  the  best  opinion  was,  ttuit  the  obli 

ped  in  this  point,  for  nothing  is  ^9l*ctu 

pose  but  thp  name  and  the  surname 

ySknd  in  folio  38.  it  is   said   thei»e,    tli 

was  ailjudged  no  estoppel.     In  Bro.y  E 

it  is  laid  down,  that  "  where  a  man 

once  :  of  outlawry,   that   he   is   of  ff^ 

.tl?at  be  was  dwelling  at  Z>.,  he  sliall 

isstppped   to  say   no  such    vill  as  D, 

county;  for  the  confession  of  a, thing  w 

terial,   shall  npt  be  estoppel;  and  ^'i 

citod.     A^d  in  pi.  156.  this  case  is  ^tatec 

.J5l.iy.,  of  JB->  \^  th^  county  pf^O.,  upon 

dcfoivdant  si^id  that  ill  the  same  coun 

Qoq:Ji.  an<^  Nether  E*^  find  none  withoi 

,|Lbj?[  otl^ef  woifld^hf^ve  estopped  him  bj 

.vrbich;sl^l),  bp  intended  hi$  deed^  till 

1^^  by  the  bfst  opifiio^,  it  i9  n9  cstppj: 

.^jti^jtbe.pbjly^Mqn;  fpr  j^e  says  ^o  much 

besliall  be  estopped  to  sa^,  no  such  vill,  h 


p 
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n  in  tlie  same  county ;  ami  5  Edw.  4. 46.  is  cited,  ((fj 
n  pL  104.,  m  debt  against  J.  S.,  of  D.,  the  defend^ 
mid,  that  the  dwy  of  the  writ  purchase  he  wdi 
lifig  at  S^^  and  not  at  £).,  jiulgment  ofthe  writ;  bnd 
laintiff  pleadal  the  obligation  Tor  estoppel,  t&coud^ 
ffls  bound  in  the  sum  by  the  name  of  J.  A,  of  A 
Priss0f,  Tliis  is  no  pica;  for  he  may  say,  hot  hl^ 
, ^dnd;  Ihorcfore,  no  estoppel;  and  s6  was tfic  bpi- 
oftlie  Court ;  but  it  stems  that  the  reason. of  Pr/s^tt^ 
It  material,  for  to  every  inttcnture  whicli  is  plendod 
estoppel,  the  party  may  say,  non  est  factum ;  yet  it  is 
5od  ci^toppcl  prima  facie ;  but  it  seems  to  me  thfe 
on  b,  inasmuch  t\%  it  may  stand  with,  &c  for  it  mny 
Imt  he  dwelt  at  D.  nt  the  time  of  making  the  oblr- 
&n,  and  ihnt  he  dwelt  at  /,  on  the  day  of  the  writ 
:hased;  and  37  Hen.  6\  5.  is  cited. 


Indal^  contra-  The  defendnnt  below  is  estopped  by 
ixtnd  I  the  statute  requires  that  the  addition  shall  be 
he  towiij  hamlet,  or  place,  and  the  latter  word  must 
ly  sometiiing  hiferior  to  a  town  or  hamlet.  It  can- 
be  in  ttie  mouth  of  the  defendant  to  say  that  his 
d  does  not  contain  his  true  description.  And  iti 
kim.^  163>  pL  12,  this  case  is  stated :  A.  is  bound  to 
m  an  obligation?  A.  h  named  of  Z)flfe,  without  Jlh 
lition ;  JB-  sues  A.  upon  this  obligation  r  ^.  shall  hit 
receive?^!  to  plead  that  there  is  Over  Dale  2itiA  Netner 
If;  for  the  obligation  is  otherwise,  and  lie  shall  not 
received  to  contradict  his  own  dc^di  but  He 
i\\  be  estopped  by  it:  and  this  is  said  to  have  b^ 
;ided  by  the  Justices  of  both'  Benches;  arid 
?/M.3-is  cited.  And  in  Fiiz/ie^b.i]^ioppet,^  pi.  ii. 
t'iissiB  point  is  slated  to  haye  been  decided  b^  tKe 

f«)  S«ft  J^,  tit.  Mtto^fptl,  pL  69. 172.  3H. 

Judges 


1 
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leao.       Mif^  of  both  Bendiek    Thi%  therd 
"""^*       be  a  solemn  decision,  'upon  conferenc 
•  i«a<N««       Judges  of  the  two  Ooorts,  that  this  is  a 

end  BasUiWs  Entries^  tit.  DM  in  Ootois 
bto  the  tame  ^fect.  Beside  the  Goof 
Qdkrtan  to  be  only  a  houses  beoAosi 
ONght  ha?e  pleaded  it  not  to  be  a  irilL 

Abbott  C  J.    It  is  certainly  true  thi 

not,  by  his  own  privtte  instrument,  deft 

an  act  of  parliament,  but  he  may  therrt 

mion  intended  for  his  own  benefit 

abode  serves  to  distinguish  the  indiviil 

lawed  from  other  persons  of  the  same  na 

fore  isnn  imporunt  part  of  his  descri 

pears  from  the  cases  cited,  that  the  court 

the  passing  of  the  act,  1  Hen.  5.  c.  5.  tbs 

of  a  bond,  in  which  the  party  was  des 

given  place,  did  not  estop  him  from  sayi 

not  of  that  place.    It  seems,  however,  tfa 

of  Hich.  S.,  on  mature  consideratidn,  the 

courts,  upon  conference,  overruled  the  j 

viously  given,  and  determined  the  bett 

of  the  statute  to  be,  that  a  party  should 

to  say  that  he  was  not  of  the  place  of 

described  liimself  in  the  bond ;  and,  in  i 

I  have  always  considered  that  as  a  settle 

I  think,  therefore,  the  plea  to  the  assign 

is  a  good  estoppel,  and  consequently  that 

of  outlawry  must  stand. 

HoLROYO  J.  {a)    I  think  tliis  outlawry 
It  appear9  from  the  authorities  cited  in  i 

(«)A«*yJ»«as 


iH  Tm  Thikd  YtAft  m  GSORGE  IV. 

i  time  oi  Bieh.  8.  the  judges  of  both  couarts,  Upon 
redcet  decided,  contrary  to  former  authorities,  that 
ty  should  be  estopped  from  saying  that  h6  wad  not 
t  place  of  which  he  had  described  himself  to  be 
I  own  deed,  and  from  that  time  it  seems  to  me 
he  law  has  been  considered  as  settled ;  for^  otheN 
there  would  have  been  subsequent  cases  on  the 
ct  The  object  of  the  statute  was,  that  it  should 
it  by  the  description  in  the  iiidictment  or  writ, 
person  of  the  particular  name  it  was  that  wats  ra* 
d  to  be  outlawed.  Nowj  that  object  would  be 
r  answered  by  describing  the  person  as  of  a 
mlar  house^  than  as  of  a  ville  or  hamlet,  for  it  is 
Mobable  that  there  should  be  two  persons  of  the 
name  in  the  smallar  than  in  the  larger  place. 


66? 


UBafv. 


ngutntt 
yftsMMMh 


vst  J.  ogncurred. 


Judgment  of  outlawry  affirmed. 


LL  against  DoE  on  the  Demise  of  Surtees 
and  Another. 


Tundnjf, 
May  7th. 


IS  was  a  writ  of  error,  brought  to  reverse  a  judg-  wiierepremiset 

,       ,       ,    .        .  .        1  '     ^  /»  T^i  were  mortgaged 

ment  obtained  m  ejectment  in  the  Court  of  Fleas  in  re«,  i»ith  a 
')uriam.     The   declaration    was   on   a  demise   by  SiJ^ve^an^*^ 

the  principal 
li^paid  on  m  giTen  daj»  and  in  the  mean  time,  that  the  mortgagor  should  continue 
^.i^^lon  ;  upon  special  verdict,  it  was  found  that  the  principal  was  not  paid  on  ths 
(Ia)  p  bitt  thfit  the  mortgagor  continued  in  posstsnion*  Tl)tre  was  no  finding  by  the 
iUier  \Unt  inierf^t  had  or  had  not  been  paid  by  the  mortgagor :  Held,  that  upon  thia 
■ft  it  must  be  taVen,  that  the  occupation  was  by  the  permission  of  the  mortgagee, 
raUHquently,  that  altliough  more  than  twenty  years  had  elapsed  since  default  in  pay- 
of  ttije  miiney,  lUll  jthe  mort{;a^cC  was  n^  barred  by  the  «utute  of  limitations  : 
Ldf  aUor  that  «a  entry  is  not  necessary  to  avoid  a  ft&e  levied  by  the  mortgagor. 

JVi  SurteeSf 


P«rt  of  certoin  ffmunhtlmflm^t^ 
for  •wen  years  &C.   A  special  verdict « 


«f  r.*i6*i*  «NlM,  MOT  4-  *  rt^^« 

«»»«*»M»«i.  to.  pofppjr.  tbf»,»niiy»i,^^^ 
OH  thfi  SOth.Stptemier,  18fl0i,j%i,^| 

*«e%  his  heir  at  Jaw.     n<Mwj  .4,0^,,^  ^jj 

•*«*,,18P4,  and  the  estate  de««?qd«44a,, 

WQ  apdlieir  at  law,  who  mweii  "ap^ 

thepitmisea  in  question,  qotii  l^.;  ^ 

o«CM|>«ed  l>y  hia  moUw  tiU  hsK  dfat^'jn , 

***^  io  OtfaAcr  1806,  copveycjl  tW  p 

vploablfl  consideration  h>  ificfa^  .fly^ 

W»w,  4nd  on  tbe  «th  Oc/otur,  1806,  »/ 

»«A  RCqelamationit  in  the  Court  of  Pleas, 

Prfwiw  of  A»^*fl«,  of  the  premisaa  k^ « 

u«Qfir«*«rfiifesBL    Jraw^oBthejrt 

e»»t«^  and  .oowpied  one  otessui^  par^oi 

«  ^'W|tMkfinto,»l,ii5|^^j{,^pS  X««w» 

of  Buaic/A  Z«Jo»,,  in  &,p««J^^ 
tfaff  «nt«M4  ipt«  p9«e«rion,  a^^  .yym^ 
rf  Uie  prtmiie.  In  ^oertioo.    r.^aJtoiri 


m  THE  Third  Year  of  GEORGE  IV- 

1815,   demnnded  of  Michael  Hail  ili€  pcmemon 
i  Wam^  which  he  refused  to  deliver  up- 


f0?  the  plaint  fff  in  ermi",  Wiiliam  Suriees  ii 
•'rt!  to  recover,  because  he  tiai  not  bmught  h»i 
aeni  iJi  time.  His  nj^ht  of  entry  accrued  on  the  Sd'^ 
M&rri  1  T€iO^  when  there  wns  default  in  liie  paymov^ 
>o  'pllmUpfcl  iitid  interest.  If  the  interest  hud  been^ 
ffwii  lime  ta  tttne,  then  indeed  the  mortgagor  could -J 
K  eorifklerrd  as  iiolding-  advTersely  to  the  mortgagee/^ 

n  (a)     But  tlmt  fact  is  not  foundi    In 
>n7^c  rtncn%  case  {b\  it  is  laid  downj  that  a  lessee  for  - 
^feolifing  orei'  his  tennj  becomes  a  tenant  at  suffer-- 
J  Aiidiiliiitl  not  pay  rent  i  for  it  is  the  folly  of  llie  lessor  > 
ffltr  the  lessee  to  continue  in  the  possession  of  hia  ^ 
tfiet'  hjs  term  :  and  it  is  clcarj  in  this  case,  that  the 
nt  having  been  paid  at  the  appoint  eel  time,  the 
^g^*r  wat  tenant  by  sufferance ;  for  he  came  in  by 
jhtftil  title,  though  he  held  over  wrongfully.     Then, 
"there  b^g  no  payment  of  interest,  the  mortgagor 
by  irrong,  and  consequently  the  plaintiff  ought  to 
brought  his  action  within  20  yeari.     But,  secondl/i ' 
akintiff  i»  banned  by  the  fine,  and  he  ought  to  have^ 
t  tn  entry  in  order  to  avoid  tt.     [^Baf/lct/  J,  The  fine 
have  no  operation ;  the  mortgagor  had  no  freehold  j 
Q  order  to  constitute  a  title  by  disteiain,  there  must 
iwrongfttl  entry;  whereas  in  this  case,  there  hai^ 
at  tnoet  only  a  wrongful  contTfUiruice  of  the  posses-^t 
Ddev*  Perkins  {c)  and  StnatlU  v,  JViBianti  (d)  ar^' 
ofiti«  cicpressly  upon  that  point* J  ;:     ^ 

k,  V,  •  2  2  Tindah 


^— 
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iitod  dotB  not  Iherefore  fequire  an  entfy  to  avoid        1822* 


aoTD  and  Best  Js*  concurred* 

Jodgmdnt  ilflln!i«d# 

(a)  ^  CooTe  on  ^Atf  Law  of  Mortgage,  p,  .149. 


King  against  The  Steward  and  Sttltort  of 
le  Manor  of  Havering  Atte  Bower. 

TTY  had  obtained  a  rule  nisi  for  a  mandamus  to 
{ steward  and  suitors  of  the  court  of  the  lordship 
nor  of  Havering  Atte  Bcmer^  in  the  county  of 

to  receive  and  admit  the  plaint  of  IVm.  Wood 

George  Butcher^  and  to  issue  process  from  the 
urt  thereon^  and  to  proceed  to  hear  and  determine 
iei  pursuant  to  the  charter  of  2  Jac.  1.  The  a£Bh 
itt  out  the  charter  by  which  the  king  granted  that 
i^ard  and  suitors^  for  the  time  being,  of  the  court 
ing  to  the  manor  (which  was  of  ancient  demesne) 

have  power  and  authority  to  hear  and  deter- 
by  plaints  to  be  levied  and  prosecuted  in  the  said 
p1eas|  debts,  accounts,  covenants,  trespasses,  as 
y  fierce  and  arms  committed  as  otherwise,  det/sn* 
P  chattel^  and  all  other  contracts  whatsoever, 
the  lordship  or  manor  aforesaid  made,  done,  or 
,  ahhoogb  the  same  debts»  &c.  do  amount  to  or 

i^s.  The  chatter  had  been  act^  upon,  and  the 
regularly  held  every  three  weeks.  But  .by  the 
t  it  appeared^  that  the  lattt  plaint  for  a  debt  or 
ct  had  been  heard  and  determined  lii  1 776  i  the 
staace  <lf  a  mt  in  replevin  was  in  17D0,  and  ia 
Tit  i  i^ticmetiti 


By  charier  Uie 
king  granted 
that  the  steward 
and  suitors  of  a 
manor  should 
have  power  to 
hold  a  court  for 
the  determin- 
ation of  ciril 
suits,  and  there 
had  been  a  non- 
user  of  the 
court  for  fifty 
years  (except 
for  the  purpose 
of  lerying  fines 
and  suficring 
re(^Teries). 
Held,  that  this 
Court  being  for 
the  public  be- 
nefit, the  words 
of  permission  in 
the  charter  were 
obligatory;  and 
that  the  right 
of  determining 
suits,  was  not 
lost  by  the  non- 
user. 
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I  Kino  against  The  Inhabitants  of  St. 
Austell. 


MAS  CARLYONj  Esq.,  appealed  against  the  Whmtfae 
owing  assessment  for  the  relief  of  the  poor  of  ^^^^^ 
ish  ofSL  Austellj  in  the  county  of  Canvwall. 
I  on  tin  and  copper  dues,  and  water^courses. 
C  Esq.,  for  Crinnis  copper  dues. 

'    £.     s.    cL 
nnal  return,  -  -     4080    0     0 

KHint  taken  at  two-fifths,     -     1632    0     0 
iessment  at  35.  in  the  pound,       244  16    0 


tiire»  gnntedto 
certain  ad?  eiu 
turenfull  and 
free  Ubertj  to 
dig*  mine,  and 
•earch  for  tinr 
tin  ore,  &c., 
andtliesamo 
to  take  and  con- 
▼ert  to  their 
own  uiOjiub- 
ject  to  a  iiiBii »» 
adon  therein 
contained,  and 
to  make  such 


sessions  amended  the  rate  by  striking  out  this  J^*^  "J^* 
nt,  and  stated  the  following  case.     Mr.  Carlyon^  ahonld  think 


ime  of  making  the  rate,  was  not  an  inhabitant  yielding  and 

paying  to  him  1 

steli^  nor  the  occupier  of  any  land,  house,  or  one  fuU  eighth 

[)perty  therein,  unless  he  was  deemed  to  be  such  such  tin,  tm 

in  respect  of  the  said  dues:    as  to  which  2^^^n^* 

s  were,  that  he    being   seised   in  fee  of   all  ^^J^ 

I  within   which   a  certain   mine  was    situate,  <*hemiiemade 

'   merchantable, 

mtnre    made     \2i!ti  January^  1811,    between  «ndfittobe   .' 

^  imelted.     And 

1  one  Joshua  Ronoe^  in  consideration   of  the  the  indenture 

contained  a 

therein  reserved,   and  of  the  covenants,  &c.  power  either 

11.1.  1  .  ...   for  payment  in 

contained,  did  give  and  grant  unto  the  said  ore,  or  the 
Icfwcj  his  partners,  fellow-adventurers,  &c.  full  ^^^^ 
Uberty,  licence,  power  and  authority,  to  dig,  iJ^^J^fS 

the  ownerhad 
recetreditin 
fctd,  Aat  fbr  thie,  his  one-eighth  share,  he  was  liable  to  be  latod  as  an  occupier 
resarvalion  operating  as  an  ezeeptiQa  oul  of  tbo  demlse«  and  not  being  of  the 


Zz  3 


woik, 


,^ 
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>                                               IM9»  work|  miDC  and  search,  for  tin,  tin  or 

i    '                                                    "  ore,  and  all  other  metals  and  minei 

i  The  Kixo 


Hie  Inhabit- 


and  throughout  all  that  part  of  his  lane 
Mii^  CrinniSi  siluatei  lying  f»id  being  in  tb< 
MiP^t  ^^^^  thereinafter  limited  md  dwcribe 
take,  carry  away,  convert  and  dispose  < 
at  their  pleasure,  suLgect  to  the  reser 
tained:  and  within  the  limits  of  these 
to  make  such  adits,  shafts,  &c.  and  t< 
&C.  as  they  should  from  time  to  tim< 
habendum  for  the  term  of  SI  yea 
paying,  laying  out  and  delivering  up 
and  for  the  use  of  the  said  Thomas  Ck 
assigns,  one  ftili  eighth  part  or  share, 
tin  ore^  copper,  copper  ore^  lead,  le 
metals  and  minerals  which  should  oi 
of  the  «ud  indenture,  be  found  and  { 
bropght  to  grass  within  the  limits  < 
granted,  during  the  said  term ;  the 
first  well  and  fufficiently  spallcd, 
stamped  or  eressed,  or  otherwise, 
several  natures  thereof,  made  merchaii 
smelted  and  fairly  divided,  and  laid  < 
at  thdr  costs  and  charges.  The  in 
further  covenants,  that  they  would, 
pay  or  deliver  unto  the  said  T%oma$ 
or  assigns,  or  his  toller  or  agent  fbr  t 
full  and  just  on&>eig|ith  part,  ehare^ 
served  j  or  pay  the  same  \n  money,  at 
said  Tkomas  Carlyon^  his  heirs  op  asi 
price  as  the  same  could  from  time  b 
whhin  two  months  at  farthest,  after  si 
other  metals  and  minerals  should  be 
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rem4l  smd  would  give  sis:  iU)*s'  notice  in  writing 
3^  o^  bi«  agum  ojT  toller^  of  tl^c  time  pf  cy^ry 
lag  01'  divi^LW  of  the  tiii^  titi  ore,  S^c.  to  b^  r^isqd 
>oU€ti  by  virtue  of  these  presents:  upd  also^  diat 
roukl  pay  ali,  auU  aM  mauuer  of  rates,  ta^es,  and 
n^nU  whatsoever,  which  shuuld  at  any  tt me  t^^re- 
during  the  term  thereby  graiucdj  be  tfuced, 
£d,  A«se&£ed»  or  Imposed  upon  the  tia^  &c. ;  and 
loney  ivbich  should  arls*;  from  the  sale  thereof, 
I  dues  thereby  reserved,  or  upon  Thotnas  Car* 
his  beirs  or  o^sigriii,  for  or  ia  respect  diereof] 
idcniaity  him  from  the  same ;  and  would  eifectually 
the  preiuisea  ia  tbe  most  proper  and  effectual 
STi  witia  a«  uHIcient  number  of  labouring  miners, 
prevented  by  water  or  other  inevitable  impedi- 
By  virtue  of  this  grant  or  set,  the  mine  had 
i¥oiked  ever  ^ince  the  date  thereof,  by  Joshua 
and  certain  persons  or  adventurers  claiming 
hifiii  at  their  own  s^Ie  risk  and  expense,  by 
mu  labourers,  and  under  the  entire  direction 
iperiotendance  of  their  own  agentSj  and  without 
jCpenstE^  riski  or  interference  whatsoever,  of  or 
cm  the  part  of  Thomas  Carlj/otL  Various  shafts, 
and  otber  works  necessary  to  search  for  and 
fQiji  bod  be€U  dug  and  made,  and  counting 
i  and  other  houses  built  by  the  adventurers  at  a 
expense,  under  and  by  virtue  of  the  said  grant 
,  willaii  the  Umits  thereof;  and  the  mine,  and 
I  erections  thereon,  ;Mid  shafts^  levels,  and  other 
igs  within  the  same,  bad  always,  si^ce  the  working 
siiid  grtLUt  or  set,  been,  and  stil)  are,  in  the  sole 
ition  and  possession  of  Uie  adventurers.  I^J^f;  inine 


1822. 

agitimt 
anU  of 


I 
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IdSS*       k  now  a  declining  mine ;  bat  congiderafa! 
copper  ores  liad  from  time  to  time  been 


IhvKxMo 


I  ■fwwir        the  iriiole  of  which,  after  undei^ng  serei 

,  •ntaof       brealddg,  washing,  ufting  and  stamping] 

twymg  Bfioosding  to  the  quali^  of  the  01 
6^  and  7ii  in  the  pound,  and,  as  to  tlx 
even  to  155.  in  the  pound  npdn  their 
when  densedlbr  the  pnrpose  of  sepantt 
earth  and  other  substances,  and  thereby  i 
fitto  be  calcined  and  smdted,  but  by  wfai 
original  and  native  quality  of  the  ores  th 
altered,  had  fiom  time  to  time,  bifore 
calcined  or  smelted,  been  sold  or  dkpQ 
adventorers,  sometimes  by  public,  and 
private  sak^  as  and  when  they  thought  £ 
controul  or  interference  by,  or  on  die  p 
Thoma$  Carfyon.  No  part  of  the  oitt  r 
*  been  rendered  to  Carlyom  in  kind ;  bnt  i 
one-eighth  part  of  the  money,  from  time 
from  the  sales  of  the  ores,  had  beai  hi 
him  in  pursuance  of  the  said  indenture, 
froni  time  to  time,  rated  and  assessed  tov 
of  the  poor  of  the  parish  of  ».  AuMl 
such  one^ighth  part  of  the  money  so  arisa 
and  had  paid  the  several  assessments  up 
of  the  rate  appealed  against, 

Wjflie^  in  support  ofcbe  o»de^  of  ses 
Lead  Oan^a^  yV^Bi(^rdidnifyi\  h  ws 
mmed  'Aat  inines  'om  slot  i^atesAile  '^ 

,  (o)  9J7iimIJ41. 
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the  groimcl^  that  coal  mines  abne  bavltig  been 
[>ned  in   the    staUite^   the   mle*  ex^ressio   un^os 
Lclufiio  alteriuii  applies,  and  partly  bceause  of  tlie 
ittanding  the  working   of  th^ro*      In  Em^  ^x 
\m\  the  person  rated  was  the  lessee  of  the  IcJt  aad 
and  be  was  mted  on  the  groundi  that  he  «as  the 
^i€^  of  property  to  whidi  tha  riak  atteadidg mining 
^rnaidkl    not    a|iply.      There,    too;   the    p^a^coia 
mg  were  acting  under  a  general  eitfltoni  within  the 
ct,  and  not  under  a  specific  cootracty  as  ber^.    J^ 
uftiM  MiM  Campam^  (I)  was  also  similar,  in  both 
iteq}ect%  to  Howls  v.  G^Iis4    Hex^^  faQWcvor,  the 
r  is  for  the  iirst  time  sought  to  be  rated ;  imkfisi 
iy  that  question  can  be  said  to  ba¥e  arisen  ia  Bex 
,Jgn£${c):  where,   however,  the  point   wm  not 
Mi«     But  the  cates  of  Mex  v.  The  Bishop  of  So^ 
T  (d)  and  flei'  v,  T^e  Marl  of  Pomfrel  {e)  are  in 
fc    Thoie  were  both  cases  of  owners  letting  out 
|pr«»perty  npoa  a  written  contract,  and  the  jndgment 
^Cottrt  was  again Bt  the  rate.     The  owner  of  a  mine 
t  oircum^taoces  like  the  present,  may  run  a  con- 
able  risk ;   for  he  may  be  obliged  to  inonr  great 
[fit  in  opening  the  mine  before  he  lets  it  to  the 
I|if9r>  and  after  having  received  the  rent  in  ore, 
fae  at  great  tspensc  in  making  the  mineral  mer* 
itabla     Here,  by  the  Instrument  in  question^  the 
t  of  possession  in  the  mine  passed  to  the  adventurer, 
the  landlord,  if  he  eoterBctiupcHi  it|  wotdd  be  g^iUy 
■espaiS ;  unleaa,  U  in  D&e  (km4\Hanimf  %  Ww>d  (/% 
pqii}  upon  the  iandj  for  tJhe  purposo  of  rtfMtty§i  pur* 


(a)  Cf"W?f>^*  451* 
{t)  3  r.  R.  480, 


,{i)   I  M.  tj^  .5*612. 
(rf)  12  East,  353. 
(/)  2  B,  i  A.  724* 


suant 
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swnt  to  a  power  reserved*  This  19  in  foei 
of  rent,  and  a  rent  ii  not  rateable.  Thei 
native  in  receiving  the  rent  either  in  ore 
and  the  lord  has  elected  to  take  i(  in  moi 
v.  Earl  of  Pomjret^  it  vas  held,  that  the  ( 
not  rateable  under  similar  circiunstances. 
8|ud  that  the  Court  there  went  ppon  the 
the  lead  reserved  had  gone  thrpugh  th 
smelting.  Here,  however,  the  ore  i^  to  I 
cbanMd)le;  and  it  cannot  sprely  depend  on 
of  manufacture  to  which  it  is  sulgegted, 
rateable  or  not.  This,  therefore^  altho 
vation  of  part  of  the  thing  demised,  does  i 
an  exception,  but  as  9  render  1  and  gqim 
order  of  sessions  was  right. 


v\' 


ill 


Abbott  C«  J.  I  am  of  opinion  that, 
Mr.  Carhfon  is  liable  to  be  rated  for  the  i 
tion.  I  am  unable  to  distinguish  this  oiiS( 
V.  Qdk  miiRex  ^.The  fiaptist  MM  Cm^ 
think,  therefore,  thgt  we  ought  to  decide  cc 
those  authorities.  Notwithstandiilg  all  t] 
urged  upon  this  subject,  I  cannot  disting 
the  cases  where  a  party  takes  an  interest 
cific  contract,  as  in  this  case,  and  where  tb 
work  nnder  a  custom  previously  existing 
district.  The  case  is  distingnishaUe  fron 
The  King  v.  The  Earl  (^Pomfret  in  two  re 
because  Uiere  was  sn  dbsdlute  demise  in  th 
the  mines,  under  which  the  possession,  b^tl 
which  was  worked  and  that  which  was 
passed  to  the  lessees :  but  here  there  is  ai 
servation  of  part.    In  the  second  place,  t 
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(i1tt» 


red  to  the  lord,  in  Tfte  Kmg  v.  Earl  afPumfreU  was 
inidted  lead  ;  but  hero  tho  rcservattaa  ii  of  part  of 
native  mineral*  On  these  groundi,  it  ieem^  to  tnc 
t  we  ought  to  decide  in  favour  of  the  rale  \  ^nd  I  do 
t  witli  tho  le&s  rchictimcef  becaufc  it  i&  stlU  open  tq 
party  to  instituti^  an  ncixon  against  thu  perion  who 
y  lei;  for  the  rale^  and  so  to  hung  the  quesdon  be- 
e  afaigber  inbunal. 


1822. 
'Die  Ki»6 

mtXn  of 


Baylky  J#  We  ought  to  lay  out  of  the  question  the 
£ai»iUU3ce  of  this  being  u  fniling  mine.  For  it  h 
bantf  ci(d  and  usel\il  property  to  the  persoa  pn  whotn 
«  rite  has  been  made ;  and  it  was  held  in  J^  v. 
wvii  {a)  thai  a  coal-mine,  whither  protitable  or  not^ 
itiU  rateable.  This  falls  within  the  principles  laid 
•rp  in  Bo^li  V,  G^Us^  i?a'  v,  SL  Jgnes^  and  Eat.'  v, 
ie  Baptist  MiU  Company^  and  is  distinguishable  firom 
m  ¥.  The  Bishijp  ^'  RochcUcr  and  Rex  v.  The  Earl  qf 
wtfrei*  Here,  the  person  rated  is  in  fact  an  occupier 
land,  and  derives  a  profit  in  respect  of  Uiat  occupa- 
n ;  and  lliat^  according  to  the  doctrine  laid  down  in 
;  first  bet  of  cases  to  which  I  have  referred,  makes  him 
iegble  I  and  be  Ini^  not  dispossessed  himself  of  the 
Mininiiin  of  the  land|  as  ytm  done  in  the  two  latter 
iBi.  In  Sem4s  v.  Getis  it  wum  first  decided,  that  a 
riy  was  rateable  for  lot  and  cope.  It  is  said,  indeed^ 
It  lh«  party  raled  there  was  a  lessee-  That  di^tiac* 
n  miiVt^  no  difierence ;  for,  if  the  lot  and  cope  had 
i  been  rateable  in  the  hands  of  the  original  proprietor, 
iiould  not  have  been  so  in  the  hands  af  bis  lessee. 
m  true  ground  of  that  decision  was,  that  tlie  party 


(a)  ST,M.593> 


was 


1 
1 
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1822.       ^^  there  considered  as  an  occupier  of  th( 

j    I  V.  St.  Agnes  proceeded  on  the  same  ground 

I  againa       v.  The  Baptist  Mill  Compaty,  (at  the  tu 

^  —'-of       decision  this  Court  were  peculiarly  famil 

words  of  the  act  of  parliament,)  it  was  det 

the  lessees  under  the  lord  of  the  manor  c 

free  share  of  calamine  were  liable  to  be  r: 

piers  of  land ;  and  the  decision  went  on 

that  the  lord  of  the  manor  would,  but  I 

have  been  rateable  for  it  also :  for  the  Cou 

him  as  occupying  the  land  by  the  hands  c 

turers*     The  latter  were  to  work  the  mine 

to  receive  part  of  the  ore  gotten,  and  th 

sidered  him  as  joint  occupier. with  them.   I 

Bishop  of  Rochester i  the  mmeyfH&\ei\  and,¥ 

worked  or  not,  still  the  bishop  was  complete] 

session  of  it,  and  the  adventurers  worked  1 

exclusive  profit*    There^  the  rent  reserved  v 

rent,  and  the  relation  between  the  parties  to 

was  that  of  landlord  and  tenant ;  and  all  tha 

of  Rochester  had  was  the  reversion  of  the  1 

also,  was  the  main  ground  of  the  decisio 

The  Earl  qfPomJret.    But,  in  this  case,  the 

have  not  the  sole  and  exclusive  occupation  < 

they  have  only  the  sole  and  exclusive  privi]( 

ing  it.     This  is  not  a  conveyance  of  any  in 

mine  till  is  actually  worked.    It  is  only  a  prii 

for  ore^  and  then  only  on  the  terms  of  leavi 

portion  of  that  ore  in  a  fit  state  for  the  Is 

seems  to  me,  therefore,  that,  according  to  the 

to  which  I  have  referred,  Mr,  Carlyon  must, 

be  considered  as  the  occupier  of  land ;  and 

that  he  is  Uable  to  the  present  rate. 
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^OLROYD  J.  In  the  view  I  have  taken  of  this  case, 
atirely  agree  with  the  rest  of  the  G)urt.  The  case  of 
QDfc  V.  GeUs^  although  it  was  doubted  by  LfOrd  Kenyan 
Rex  V.  Parrot,  seems  to  me  to  have  been  well  decided, 
was  confirmed  by  Rex  v.  The  Baptist  Mill  Company^ 
n  which  I  cannot  distinguish  this  case.  The  case  of 
r  V.  The  Earl  of  Pom/ret  is  distinguishable  on  the 
mnds  aheady  stated. 


1822. 


The  KiKO 
against 

The  Inhabit- 
ants of 

St.  Austell. 


BEst  J.  If  it  were  true  that  we  must  either  overrule 
X  V.  The  Baptist  Mill  Company^  and  the  cases  con- 
ning that  decision,  or  the  case  of  Rex  v.  The  Earl  of 
mfrel,  I  should  be  inclined  to  support  the  former.  . 
It  it  is  not  necessary,  inasmuch  as  there  is  a  material 
tinction  between  them.  Here,  it  seems  to  me  to  be 
ar,  that  Mr.  Carlyon  is  an  occupier  of  land.  For 
!  mine  is  not  in  the  exclusive  occupation  of  the 
renturers;  and  whatever,  by  the  indenture,  is  not 
inted  out  of  Mr.  Caiiyon,  remains  in  him.  All  that 
adventurers  take  under  it  is  a  licence  to  enter  and 
9  and  take  away  the  minerals.  But  when  they  have 
done,  and  the  minerals  are  brought  to  grass,  a 
ision  of  the  ore  between  them  and  the  landlord  takes 
ce.  This,  then,  is  the  same  as  if,  instead  of  working 
wages,  they  worked  on  condition  of  being  paid  by  a 
tain  share  of  the  produce.  In  this  case,  therefore, 
I  rate  must  be  supported. 

Order  of  Sessions  quashed. 


Gumey  and  Adam  were  to  have  argued  on  the  other 
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U2^. 


Amotbo  for 

coOM,  on  the 
ground  of  the 
plftitiUCB  reai- 

cannot  be  mftde 
if  thv  defend- 
Ant  hii£  tJikcD 
any  sty  [J  in  ihe 

i|tieiit]y  to  hU 
bi»cdmuig  ac- 
quainted with 
tbo  (met  pf 
pbutitiff**^  being 
real  tie  n  I  abroad  t 
«nd  tbcr^fpre 
llic  affidftvrt  m 
sLtppon  of  tbe 
miitJont  if  mndc 
afler  pleA, 
must  ifipretsty 
tW/e  ttiiit  de- 
fendant v/as  not 
luxiuiuntcd  witb 
tt  wlieo  be 
pkkided* 


Duncan  against  Stini 

/CAMPBELL  had  obtained  a  rule  ni 
for  stajiDg  proceedings  till  eecurit 
given*  It  appeared  that  the  plaintiff 
Marchi  1BS1|  and  that  thb  action  was 
November  following^  against  the  defends 
of  a  bill  of  exchange.  The  defendant  f 
on  the  IGth  April  last;  and^  on  the  30ll 
lion  for  security  far  costs  was  made  t^ 
attorney,  and  refused^  It  was  not  swo; 
vits  for  tbe  rule  that  the  defendant  did  i 
of  the  action  brought,  or  when  the  pi 
know  of  the  plaintiiTs  being  abroad* 

Conu/n  shewed  cause»  and  contended 
vits  were  not  sufficient ;  and  he  referred  i 
Lord  Waierparkf  in  Easter  term^  1S21, 
cases  on  this  subject  were  reviewed  by 
the  rule  hi  id  down,  that  a  party  is  bou 
securilv  for  costs  as  early  as  possible ; 
does  so  afler  plea^  he  must  state  in  his  a 
the  time  he  pleadetl  he  was  not  aware  o 
absence  from  this  coiintr)% 


Camphe%  contri.  The  general  rolehir 

that  a  party  may  apply  at  any  time  befb 

'  lit  Dtt  Belioh  V.  Waterpark  tlie  plainti 

and  had  been  so  for  twenty  years  before 

brought;  and  that  fact  must  hava  bee] 
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idanU    Here,  it  does  not  appear  that  the  defendant 
¥  any  thing  about  it.  '       ^ 

er  Curiam.  The  rule  was  laid  down^  as  stated  in 
Bdioix  v.  Lord  Wdterpark^  that  when  a  cause  is 
Uhgf  a  party,  if  he  means  to  apply  for  security  for 
I,  must  take  no  step  after  he  knows  that  the  plain- 
g^bHttS England;  for  a  defendant  ought  not  to  Wait 
I  6^nse  has  been  necessarily  incurred,  which  must 
aently  be  the  cdse,  particularly  in  actions  of  trespass 
replevin.  Ubder  the  present  circumstances,  how- 
',  tre  will  ^ive  l6ave  to  the  defendant  to  file^  if  he 
a  supplementary  affidavit,  stating  that,  at  the  time 
pleaded,  he  was  not  acquainted  with  the  plaintiff's 
nee  from  this  country.  If  that  affidavit  is  not  filed, 
rule  must  be  discharged. 

Rule  accordingly. 


1822. 
DimcAir 

agamxt 


Grottick  against  Bailey. 

EADER  had  obtained  a  rule  for  setting  aside»the 
proceedings  on  the  bail-bond,  in  this  cause,  on 
nent  of  costs,  bail  above  having  been  justified.  The 
lavit  of  the  defendant,  in  support  of  the  rule,  only 
^,  that  he  had  a  good  defence  to  the  action. 

dvasesj  on  shewing  cause,  objected,  that  this  affidavit 
insufficient,  in  not  having  stated  that  the  defendant 
a  good  defence  on  the  merits. 


On  niolioD  for 
setting  aiiide 
proirec'dings  on 
the  bail-Uouil, 
bnil  above 
huviiig  justified 
thv  afHdnviti 
mua  statt  tliat 
the  defendant 
has  A  good  de- 
fence! u/HMi  die 
merits. 


lie  Court  were  of  this  opinion;  but  the  rule  was 
rwards  made  absolute,  upon  terms. 

Rule  absolute. 
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WedfUMday,  LeWIS  OgainSt  GADBfittttI 

Ivhcre  bail  are  JK  this  case  the  bail  appeared  on  a  ib 
^nt  of  the  in-  Were  rejected,  on  account  of  the  insuf 
J^^^^     A  freah  notice  was  then  given,  that  John 

therefore,  ihb     „j  jh^j  jjg   together  with  tT.  fF.  SneUy  ( 

notice  shoold     »  ^^ 

be  for  putting   'already  put  in,  and  who  was  one  of  the 

in  and  justify-  "^  ^ 

ing  bail,  and      before  ofiered  to  justify  with  the  one  wb 

not  of  adding 

baiL  jected,  would  justify  on  Wednesday  the  81 

^a£pi^  objected,  that  the  notice  was  n6( 
cause  the  former  bail  [having  beoi  reje 
piece  was  a  nullity.  A  new  bail-piece 
required ;  and  the  defendants  were  bounc 
of  putting  in  and  justifying  bail,  and  not 

F.  PoUocJc^  contra,  contended,  that  tl 
nullity,  because  they  were  good  for  the  [ 
der ;  and,  therefore,  there  was  son^ething 

HoLROYo  J.,  after  having  taken  tim 
said,  that  he  had  consulted  the  other 
Court,  and  that  they  were  of  opinion  tin 
a  nullity;  and,  consequently,  that  the 
sufficient. 
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£NC£  and  Another  against  Jones,  Esq. 

IT,  brought  by  the  plaintifb  in  Easter  term  last» 
raiDst  the  clefendant,  the  marshal  of  the  Marshal^ 
r  ilie  €^ca|>e  of  one  White^  committed  to  the  cus- 
*  tbe  (lefendaDt  hi  execution.  Plea,  general  issue. 
trial,  belbre  Abbott  C.  J.  at  the  Middlesex  sittings 
Wchaeimas  term,  a  verdict  was  found  for  the 
6,  subject  to  the  opinion  of  the  Court  on  the  fol- 
oase: 

nnify  term,  1B20,  White  was  duly  committed  to 
tody  of  the  defendant  in  execution.  On-  the 
fay,  1821,  et  commission  of  bankrupt  was  issued 
Whitc^  tinder  which  he  was  declared  a  bankrupt, 
:  usual  iulvertis43ment  was  inserted  in  the  Umdxm 
,  requiring  him  to  surrender  himself  to  the  com- 
ers on  the  2d  and  9th  days  of  June^  and  on  the 
full/  then  next,  at  twelve  o'clock  at  noon  on  each 
?  daySj  at  the  Guildhall^  London^  and  make  a 
covery  and  disclosure  of  his  estate  and  eflfects ; 
the  last  sitting  the  bankrupt  was  required  to 
is  examination.  On  the  8th  June  the  oonunis- 
issued  a  warrant  to  the  defendant,  as  such 
I,  }VhHe  then  being  in  his  custody,  requiring 
bring  thel}ankrupt  before  them  on  the  following 
e  Bxh  Jime^  in  order  tb  be  examined  teaching 
overy  of  his  estate  and  efiects,  according  to  the 
n  of  the  several  acts  of  parliament  in  that  case 
nd  provided..  In  compliance  with  this  war- 
e  defendaaty  on  the  9th  day  of  Jimep  bniaght 
V.  8  A  White 


Friday, 
MmflQOu 

Thecommis- 
BiOMnofbaiik- 
nipcareautiior. 
isedbyUie 
49  6^  5.  c^  ISII. 
«.  15.  to  bring 
up  a  bankruptr 
chargwliii  ex- 
ecution, for  the 
purpoM^a 
fuU  difdosttre 
of  Viteetste 
and  efifeeu  at 
any  of  the 
three  meetingt 
under  the  com- 


or  any 
adjournment 
thereof. 
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)8S2«  White  before  the  oonunissioners  at  Guil 
he  was  there,  and  before  his  return  intc 
Kuig^s  Bench  prison,  this  action  was^ 
filing  the  bill  agunst  the  defendant, 
pass  his  last  examination  on  that  day;  I 
ing  the  oommissioners, .  he  was  carric 
King's  Bach  prison  by  the  defendan 
tinned  in  such  custody  from  that  time 
thai  he  was  carried  before  the  comn 
similar  warrants,  on  the  7th  of  Jufy^ 
other  times  between  that  and  the  1st  of 
he  passed  his  last  examination. 

PariCf  for  the  plaintiff.  The  comn 
authority  to  bring  the  bankrupt  before  tfa 
Jioitf,  which  was  the  day  appointed  for  the 
and,  consequently,  the  fact  of  his  being 
on  that  day  constitHtes  an  escape^  and 
liaUe  in  this  action.  The  question  def 
the  statute  49  G.  S. «.  121. 1. 13^  whid 
that  inoonvenisnctes  bad  arisen  from  the 
then  existed,  of-  the  attendance  of  o 
bankrupts  in  prison*  to  take  the  examii 
rupts  chaiged  in  execution,  enacts,  ^  1 
rupt^  bong  in  custody  at  the  time  of  his 
althougih  charged  in  execution,  shall  b( 
the  commissioners  to  be  examined  by  t 
manner  as  was  then  practised  with  resp^ 
in  custody  on  mesne  process.''  It  is  ck 
very  words  of  the  statute^  the  power 
aioneni  is  confined  to  the  ease  of  bank 
at  the  time  of  the  last  cauunination ;  and 
cwnot  be  njectiod.    By  statute  fiCJL  a. 


loiri^ 
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fom  w§r»  ob%ed  to  go  to  the  prison  md  9;mmii^  I899* 
^mpt  cj^gecj  in  (jxequtlon.  And  the  ^pUture  ^^^ 
iHf  imeqded  b^  the  ^tatyt?  4?  &  3«  c.  1$}^  ^(  ^pv<Msr 
h^  la^t  es^aB^inAtiQi^  tk^  creditor  «hpi)ld  h^?e  ij^ 
i  of  the  b^i^qrupt  b^g  kept  lA  cl^se  oist^^. 

ypbeUw  POPtTA*  Th^  oopupissioi^^rs  wftfe  sntbo- 
to  bring  up  the  bankrvpt  at  the  sftcond  ni9^f||^ 
fprd  «  l^t'*  may  be  rejecteiJi  if  wce^wy  j  and  i^ 
^  dwrly^  from  the  entire  ^ause,  ^ppaidered  with 
ice  to  the  5  G.  2.  c.  30.»  to  h^ve  be^n  the  ji^tentiga 
l^islature  that  the  bonkFupt  charged  in  es^^vtipll 
!  be  brought  before  tb^  poiprmssioiiefs  at  any  tin)^ 
purpose  of  ^camination*  By  th^  $  (?•  2,  c.  SO.  f, )« 
skrapt  is  required  to  submit  himself  to  be  e^wniiie4 
ime  tP  tirne  by  the  oommissipners,  and,  upon  such 
uniuatioB^  fplly  and  truly  to  disdps^  all  his  egecta 
lati^t  The  term  **  examipation,"  therefore^  meam 
fminatioi)  from  time  to  time*  Then,  by  s^  2^  th9 
isiioners  arc,  vitbin  the  forty-two  days,  toai^iAl; 
everal  meetings  for  the  purposes  qfbrmii%  tbe  ](^\ 
fn  the  Ibrty-aepond  day.  Theq»  bj  h  ^t  Ji^  c<Mlfe  » 
rpt  is  iq  e^ecptipn^  the  comnu^ioaefn  are  tp  «Jr 
\xf^  ffom  time  to  tim^  apd  taki^  his  disopy^  a9  Ml 
(ases»  and  the  ^ignees  are  r^uired  to  appQiu( 
I  to  attend  the  bankrupt  from  time  Ip  tim§^  and 
lupe  his  hooks,  in  pr4^  to  prepare  his  l^t  ^i- 
and  eMmiQation.  Tbe  vords  '^last  examin- 
occuv  here  for  the  first  tiwe,  an4  evidently  mefta 
ne  thing  as  discoveryT  He  was  tb^  stppped  by 
*iirt, 

loTT  Q,  J.    The  queition  i^  this  ?a^  depends  en- 

Q^  the  construction  of  tbe  49  Q,  Ji  ^  1?1.  s.  13, 

3  A  2  That 
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1828.       That  section  recites,    that  great  incoi 

arisoi  firom  the  necessity  which  then 

attendance  of  commissioners  of  bankru 

take  the  examination  of  bankrupts  cha 

tion ;  add  then  it  enacts,  <<  That  every 

in  custody  at  the  time  of  his  last  examii 

charged  in  execution,  shall  be  brought 

miflsioners,  to  be  examined  by  them,  in  t 

as  is  now  practised  with  respect  to  bank 

on  mesne  process."  *  Now,  this  is  a  rei 

ought  to  be  so  construed  as  to  exten 

mischief  intended  to  be  remedied.    If 

the  words  last  examination  to  mean  onlj 

time  of  examination,  a  great  proportion 

recited  in  the  statute  woidd  not  be  rem 

is  obvious,  that  the  examination  of  the 

frequently  continue  for  several  days,  an< 

possible^  in  many  instances,  for  the  cc 

know  before-hand  what  may  be  the  It 

mination.     Supposing  the  bankrupt  no 

tody,  it  is  clear  the  commissioners  migfa 

fore  them  as  often  as  they  thought  m 

purposes  of  examination,  and  there  cai 

why  they  should  not  do  so  where  the 

custody  in  execution.    By  the  SG.2,  i 

auicted,  <<  That  in  case  the  bankrupt  is  ii 

commissioners  are  to  attend  him  in  prison^ 

discovery  as  in  other  cases,  and  the  ass 

powered  to  appoint  persons  to  attend 

being  in  custody  as  aforesaid,  and  to  proc 

booksi  in  order  to  prepare  his  last  discaoi 

ation^  a  copy  of  which  the  bankrupt  is  t 

assignees  ten  days  at  least  before  such  las 

It  is  quite  dear  that  in  this  statute  the  woi 
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ng  coupled  with  the  word  discooery^  means  that  dig- 
?ry  and  examination  which  may  become  final  by  a 
I  and  satisfactory  discovery  and  disclosure  of  hia 
ate.  The  words  last  examination  seem  to  have  been 
)ied  from  thi^  statute  into  the  49  G,  3.  c.  121.  s.  IS^ 
1  tha^e  provisions  being  in  pari  materia,  ought  to  re- 
ve  a  similar  construction.  I  am,  therefore,  of  opinion^ 
it  the  words  last  examination  mean  that  examination 
ide  from  time  to  time,  whiclt  is  ultimately  to  be  the 
al  discovery  of  the  bankrupt's  estate  and  effects.  That 
ing  so,  the  commissioners  in  this  case  were  authorised 
have  the  bankrupt  brought  before  them  on  the  oo- 
mn  in  question;  and,  consequently,  there  was  no 
::ape,  and  the  judgment  must  be  for  the  defendant* 


1882. 


SmrcK 


BArLEY  X  By  the  provisions  of  the  5  6. 2.  c.  80.  the 
Enmissioners  were  bound  to  appoint  three  several 
^etings  for  the  appearance  of  the  bankrupt,  the  last 

which  was  to  be  on  the  forty-second  day  after  hia 
rrender,  and  if  the  bankrupt  was  in  execution,  the 
mmissioners  were  bound  to  attend  him  in  prison 
ree  different  times/  If  he  was  not  in  execution,  the 
mmissioner<;  might  send  for  him,  and  he  was  bound 
attend  them.  Under  these  circumstances  the  49  0«  $• 
I2i.  sAS.  wa^  passed,  the  object  of  which  appears, 
'  the  recital,  to  have  been  to  remedy  the  inconveni- 
ice  which  arose  from  the  commissioners  being  obliged 

attend  the  bankrupt  in  prison.  Now  this  incoQ- 
tiience  will  not  be  remedied,  if  the  commissioners  are 
tthorised  only  to  bring  the  bankrupt  before  them  onc^ 
t*  on  the  last  day  appointed  for  his  examination,  and 
^  bound  to  attend  him.  in  prison  on  the  first  and 
cond  day ;  and  a  remedial  act  should  be  construed  so 
S  A  5  (19 


I 


t§fi.       Bs  to  ran^  the  whole  mischief,  wfaiel 

"1^'       wAs  thdt  ftttendlmce  in  prisdtl  at  all 

tfMjft       Matate  passed,  bankrupts  in  castody  6\ 

IsA^t  have  been  brbtighi  up  b^ore  th( 

Upon  aiiy  df  the  days  appointed  ^of  th 

and  the  object  bf  the  statute  was  l6  g 

.^Met«  thd  jiaine  power  over  bankru 

fcltttttlcJtl,     l!he  Words  *«  last   exainii 

bantbriipt  act  are  techhical,  and  mean  \ 

filiation  talceii  at  different  times,  and  o 

gether  &  Aill  disclosure  of  the  hankn 

*    ^ect^ 

tidttmt  3.  I  have  entertained  ^i 
this  question,  but  I  am  now  satisfied,  thi 
S!UKttiiif&tibn  do  h6t  theafi  only  the  last 
l^hicli  the  bankrupt  is  examined  by  the 
but  the  nhal  disclosure  of  his  estate  ai 
ebjedt  df  the  legislature  is  to  be  collected 
btthe  feth  sectioti  of  the  49  6.  S.  c.  121. 
and  thai  was  to  give  to  the  commissioners 
of  bringing  before  them  bankrupts  charg 
a^  they  had  previolisly  with  respect  to  bai 
oti  mesne  process.  The  5  G.  2.  c.  30, 
pend  tiptni  the  bankrupt  if  he  omits  to  s 
4l!  days  after  nMice,  and  submit  to  be 
Hme  to  time  by  the  commissioners, 
lixfbnination,  that  18,  on  his  exatninati< 
dme,  he  is  bound  fully  to  disclose  ai 
estkte^  8tc ;  and  by  section  U.,  the  comr 
appolht,  WJthhi  the  42  dayd,  three  sevei 
the  purposes  aforesaid,  and  the  last  to  be 
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iie  bankrupt  is  to  attend  the  commissioners^  and 
free  from  arre^t  during  the  42  days,  provided  that 
not  in  custody  at  the  time  of  his  surrttider.  Now, 
)  commissioners  receive  a  complete  disclosure  of  his 
s  at  the  first  or  secotid  meeting,  the  bankrupt  ^11 
le  compellable  to  make  any  ftirther  disclosure^  knd,\ 
xjaenUy,  the  last  examination  may  be  obmpleted  at 
irst  or  second  meeting.  It  follows,  therefore,  that 
ist  examination  may  be  taken  on  either  of  those  days, 
ndering  then  the  49  0.9.eA2l.ii.  IS.,  With  reference 
le  provisions  of  the  5  6.  S.  r.  30.  s.  6.,  I  think  W6 
rarranted  in  construing  the  Words  <<last  elamination'' 
leto  the  compete  disclosure  abd  discovery  of  the 
t  snd  efiects  of  the  bankrupt  iriade  firbm  tim^  to 
t  and  whatever  separate  att^danc^s  are  necessary 
he  purpose  of  making  a  full  disclosut^  constitute 
ther  the  last  examination. 
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est  J.  I  think,  <ds6,  that  th6  wotds  last  examination 
lot  mean  the  examination  which  may  take  place  on 
last  day  of  meeting,  but  the  foil  and  final  disclosure 
^e  bankrupt's  estate  and  effects  upon  any  of  Ae  days 
nnted  for  that  purpose^  and  that  the  commissioners 
bring  him  before  them  at  any  time  a^inted  for 
purpose. 

Judgment  for  the  defendant. 


8A4 
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JMiagt 


AkoRT  agmnst  Bbodric 


t&y. 


POVENANT  upon  a  deed  made  betwi 
ant  Brodrick,  one  BawUnSf  and  the  pi 
after  renting  that  Joshua  Bame^  by  bond 
ceniber^  1814,  became  bomid  to  the  defen 
firm  aU  actioiu  10  80002.9  conditioned  for  payment  of  4 
bring  in  reqMct  the  bond  had  become  forfeited  by  non 
wbidi  ^.'wtt     ^&(  Baaiins  bad  contracted  with  Brodri 


tfast  he  would, 
from  time  to 
time,  at  the  re- 
queat  of  J9.» 


the  aliligeis 
without 


anty  for  the  purchase  of  the  bond*  and  th 
interest  due  thereon,  for  1700/.;  andtfa 
indebted. to  Amory^  the  plaintifl^  in  17( 
advanced  and  paid;  and  that  BawUns 

it 


tMlsfl 


ing  the  tame. 
DechffBtioo 
Btated»  that  ^. 
commenced  an 
action  in  the 
name  oi  A*, 

^  A        !Sf?^  assign  the  bond  absolutely  to  Jnuny  i 

47      bondland  that  that  in  pursuance  of  the  agreement,  ai 

althou^^oAtn  sideratioQs  therein  mentioned,  he^  Brod 

d^^iMTow  luni^  quest,  and  by  the  direction  and  appointm 

jMtify  ^e  said  assicned  to  Amary  the  bond  and  all  n 

•cuon,  hut,  on  a  jr 

tbeoontraiy       to  become  due  thereon.     0>Yenant  by 

thereof,  execut-  '  " 

i/u  cd  a  reieaM  to    be  would  not   accept,   take,   or    receii 

filArr^  theehligaeof  -     •  r-?  -^ 

^^  enactions,  principal  monies  and  interest  thereby  i 
^reason  whereof  bargained  and  sold,  or  make  void  th( 
hS£Sfr^  a^y  Po^^r  ^^  authority  thereby  givei 
P?J^?^*5*  suance  thereftf  to  be  given ;  and  that  : 
"^tefwid other  ^^^^  ^^  ^™^»  *^  ^®  request  of  the  j 

expentei: 
Upon  special 
demurrer  to 
this  breadi,  it 

was  held,  fint,    said  premises  without  being  nonsuited,  o 

that  the  aver- 
ment  of  request 

.  was  unnecessary,  and  that  it  therefore  required  no  renue,  inasmuch  as 
defendant  luui,  by  executing  the  release,  disabled  himself  from  bringtn 
the  bond.  Secondly,  that  it  was  no  ground  of  demuirer  to  the  ^bn 
fUtn^ft  was  not  entitled  to  recover  the  special  dama^. 


ratify,  and  confirm  all  such  actions,  &c. 
should  lawfully  make,  take,  bring,  &c.  ii 
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ing  the  same^  except  with  the  special  consent  of  the 
nti£  The  plaintiflP  ayerred,  that  after  the  making 
he  indenture)  he^  on  12th  Afoy,  1821,  oommaiced 
action  in  the  name  of  Brodrick  against  Bo^oe^  upon 
bond,  to  recover  the  principal  and  mterest ;  yet,  that 
defendant,  not  regarding  his  covenant,  did  not,  nor 
lid,  (although  he  was  afterwards,  to  wit,  on  the  day 
1  year  last  aforesaid,  requested  by  the  plaintiff  so  to 
)  avow,  justify,  and  maintain,  ratify  or  confirm  the 
I  action  so  commenced ;  but,  on-  the  contrary  thereof 
sr  the  making  of  the  said  indenture,  to  wit,  on  the 
I  day  of  Jdarchy  1821,  &c.  at,  &c.  the  defendant  did 
icute  to  Bawe  a  general  release  of  all  actions,  bills, 
odfl,  &c.  By  reason  whereof,  the  plaintiff  was  hin- 
«d  from  recovering  the  principal  money  and  interest 
cle  payable  by  the  bond,  and  in  proceeding  in  the 
ion  so  commenced  by  him,  and  had  also  been  de» 
ved  of  the  means  of  recovering  the  costs  incurred 
the  action,  and  had  sustsdned  costs  in  endeavouring 
rule  of  Court  to  set  aside  the  release.  Demurrer  to 
I  breach  of  the  declaration,  and  the  causes  assigned 
re;  first,  that  there  was  no  venue  to  the  allegation  of 
|uest  in  the  declaration ;  and,  secondly,  that,  by  that 
iadi,  the  plaintiff  sought  to  recover  damages  which 
was  not  entitied  by  law  to  recover. 


1822. 

Amost 

againtt 

Brodaick. 


Gaseke,  in  support  of  the  demurrer.  By  this  deed, 
i  defendant  covenants,  at  the  request  of  the  plaintiff, 
avow,  justify,  and  maintain  all  actions  brought  by 
n.  Lowe  v.  Kirby  (a),  Pecke  v.  Mithwolde  (i).  Banks 
Thsaites  (c),  and  Back  v.  Omen  (d),  are  authorities 


(a)  Sir  W.  Jwus,  $6. 
(c)  3  Leoiu  79. 


(6)  Ibid.  85.^ 
(d)  5  7.  U.409. 


to 


1  • 
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1694.^       to  slnwi  dm  a  spcdil  flUegalioii  of 


r;  and  if  it  be  a  feobstantlfll  aUega 
to  hmtm  bmi  a  tetiuei  {Bdiglejf  3i$  th^  sub 
begins  bj  the  worda,  **  but  On  the  oontrai 
fl^tfmv  T.  MaiMe{d)9  the  breach  assigned 
defendant  had  not  need  the  premises  in  a 
bandyke  manner,  but^  on  die  contrary  the 
nitfted  waste;  The  defendant  pleaded^  d 
edmmttf ed  air^  wastes  but  used  the  pren 
And  hnsbamttiks  manner ;  antt  it  was  1 
pUdntiff  ivas  noft  at  libeity  to  shew  that 
bad  not  managed  th^  fiurm  lis  a  husbtaH 
The  plea  diare  Wa%  that  he  had  not  coi 
and  npon  that  issde^  he  eould  only 
EA91I9  h  The  plea  applied  to  both  parti 
add  then  the  qaestfon  was^  what  Was  the  k 
of  tba  biteaok]  fieoondly^  the  breach  ii 
the  costs  of  the  acdon  and  the  applicati< 
dM  niease  are  idkged  as  gtoonds  of  sp 
aitd  tton  obfastat)  that  he  would  have  c 
ceats  in  the  action,  and  Sutton  r.  Minson{i 
rity  to  shew,  that  that  would  be  good  grc 
or  hi  arrest  of  jadgmmt 

Chithfj  contra,  was  stopped  by  the  Oou 


ABBOTf  C«  J.  I  am  of  opinion,  diat  1 
of  demnrter  assigned  is  not  soi&oient  A 
bOoAd  to  al^fe  the  reqnest,  where  the  < 
teqnest  is  to  oblige  another  person  to  < 
Here  tho  defendakit^  by  eateentmg  the  relei 


(a}ar.Jt.807.  lb)lT.B, 
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il^  biitksAf  ftoin  suppbrtirig  ohy  Actloil  #hiiiAi 
»  and  that  i^  tKe  substantia  part  of  the  breadfa,  i^  & 
test  is  wholly  Unnecte^ftry.  Afe  to  the  ^otkd  tk\i^  ftf 
iiilrret',  it  id  stiMcIeht  to  s&y,  that  it  i^  no  gObd 
iiid  bf  deiiiiirt^  to  the  in^hble  breath,  th&t  thu  6bfl^ 
ledtiid  dUtnag^  are  hot  i'ec6v6rab]&  ThiipUIUtflF 
^tidfed  id  Hdov^t  some  dazhagfe,  tod  that  li  suffici^t 
d(sp<iH  the  br^^h. 

UylkI^  J.  Th(g  cas^  oF  iyt0eld^.Scm{A)  W  ^fl 
bority  to  shew  that  the  last  g^oUtid  bf  d^tiiun^fet 
not  be  liuppbrted.  l^bat  Wa§  dti  ai«tibn  6f  6^t  bfa 
id  conditioned  Ibl*  the!  peffbhnaxi(i6  tii  tovdiaiit^i 
>n  oyer  o?  the  bohd  ahd  bf  the  de^d  ihdl^  ^^{ieaM 
)e  a  covenant  by  the  testator  to  indemnify  ^  fiiaili- 
agalnst  all  debts  which  his  wife  should,  during  sepa- 
OD,  contrai^t,  txA  agdtnd;  the  ^dymetit  bf  alithdhy, 
1  all  costs  which  the  plaintiff  should  be  ptlt  to  by  hi^ 
^'s  contractjs,  debts,  ^c.  The  breabh  assigned  in  the 
licatidn,  wa^  that  A.K  had  brbti^ht  iih  afcticnh 
inst  tlie  plaintiff  for  a  debt  which  hid  wil%  Dad  6on- 
:ted  daring  separatibn,  and  had  recovered  judgihent 
the  debt  and  costs,  and  that  the  plaintiff  was  bbliged 
my  the  same,  and  to  \nt\it  exfienc^  ih  the  defent;^ 
the  suit  I  yet  that  the  defetidant  did  not  indetnnify 
plaintiff  for  the  cost^  so  paid  by  hiin,  6t  for  his  ex^ 
k&es,  Upbn  demurrer  it  Was  argued,  that  the  rej^li- 
ton  could  not  be  supported,  because  the  plaintiff  bad 
igned  a  breach  for  the  non-payment  of  a  gross  sum, 
rt  of  which  the  defendant  was  not  lx)und  to  pay; 
muse^  In  order  to  entitle  plaintiff  to  recover  th6  costs 


m 

Amory 


(a)  St.lU^4. 


wd 


Bboduck. 
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192S.       and  exjpeoaeBf  he  should  have  shewn  thai 
'  notice  of  it  to  the  defendant ;  but  it  was 

Amokt 

against       douurrer  could  not  be  supported,  for 
was,  at  all  events,  answerable  for  the  del 
no  objection  to  the  action  that  the  plaii 
recover  more  than  they  were  actually  en< 
too»  in  covenant,  if  some  of  die  bread 
and  the   others   not,   it  is   no   ground 
to  the  whole  declaration,  but  the  plaint 
judgment  for  the  breaches  well  assigns 
the  other  point,  it  is    dear,   that   the 
the   request  was   unnecessary  in  this  a 
as    the    defendant    had,   by    executmg 
wholly  disabled  himself  from  bringing  ai 
the  bond 

HoLROYD  J.  Where  a  party  covenant 
thing,  a  breach  is  well  assigned,  by  shewii 
done  it.  The  effect  of  the  breach  assigne 
is,  that  the  defendant  has  done  a  particubu 
he  has  wholly  disabled  himself  from  avowL 
allegation  of  request,  therefore,  was  whollj 
On  the  other  question,  the  formal  words 
shew,  that  the  objection  cannot  be  sustainec 
are,  that  the  said  breach,  and  the  matters 
tained,  are  not  suffident  in  law.  Now  th( 
not  that  the  whole  breach  is  insufficient, 
part  of  it  is  bad«  *  If,  however,  there  be  f 
covenant  assigned,  in  respect  of  which  tl 
entitled  to  recover,  a  further  allegation, 
thereby  sustained  special  damagei  which 

(a)  Pmkney  ▼.  Inhabii<mt$  dt  Ih^  9  Sauful 
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t  entitled  to  recover,  will  not  prevent  him  from  main- 
aing  his  action.  If  this  objection  be  a  ground  of  de» 
rrer  in  itself,  it  should,  at  all  events,  have  been 
ifined  to  that  part  of  the  breach  only. 


Amokt 

against 
Beodkick. 


Best  J.  concurred. 


Judgment  for  plaintiff. 


Smith  against  Pritchard. 

ARTER  had  obtained  a  rule  nisi  for  setting  aside  a 
warrant  of  attorney,  and  the  judgment  entered  up 
reon,  given  to  secure  an  annuity,  on  the  ground  that 
description  or  place  of  abode  of  the  witness  to  the 
Tant  of  attorney  was  riot  correctly  stated  in  the  me- 
riaL  It  appeared  from  the  affidavits  that  it  was  thus 
ed  in  the  memorial :  ^^  Charles  Rilotj  clerk  to  WiUiam 
T,  of  Great  Marlborough' street y  in  the  county  of 
ddleseXf  gentleman."  Charles  Rilot  did  not  reside  in 
M/  Marlborough'Street ;  but  was  a  clerk  to  Mr.  Jger^ 
9  resided  there ;  and  it  was  sworn  that  he  had  been 
1  known  to  the  defendant  for  thirteen  years.  In  sup- 
t  of  the  rule  Darwin  v.  Lincoln  («)  was  cited. 

Iknntan  shewed  cause.  In  Darwin  v.  Lincoln  the 
Jseribing  witness  was  merely  described  as  clerk  of 
\  Birketiy  and  Mr,  Birketfs  residence  was  not  added. 
that  there  is  a  distinction  between  the  two  cases ;  for, 
r€^  he  is  jlescribed  as  clerk  to  Mr.  Ager^  of  Great 


Friday^ 
May  lOth. 


llnder  die 
S3G.3,  C.14]. 
«.  8.  it  is  re- 
quisite that  tbe 
memorial  of  an 
amiuity  should 
contain  the 
names  and 
places  of  abode 
of  the  witnenes 
to  a  warrant  of 
attorney;  given 
as  a  collateral 
security;  and, 
therefore, 
where  it  was 
thus  stated,  ji. 
B.,  clerk  to  J, 
8.  of  D.  Street, 
in  the  county 
of  if.,  gent.  ^ 
Held,  that  this 
was  not  suffi- 
cient, it  appear- 
ing that  jd,  JB. 
did  not  reside  t 
but  only  attend- 
ed at  the  office^ 
there  at  the 
time. 


(a)  JrUe,  444. 


Marlborough^ 


FMBCMMXfy 
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\922.  Mi^l'llwimffi'ftre^t^  apd  the  place  where  be  vwy  be 
■^^  found  doe>  appear  in  the  memoriaL  The  53  G.  S.  c.  1 41, 
ymj<  f.  8t  only  reqi^ire^  tb^t  the  names  of  the  partiei  and 
witnesses  should  be  stated  in  the  memorials  and  nothing 
is  said  of  thdr  places  of  abode.  It  is  troe,  the  schedule^ 
under  the  head  of  names  of  witnessesi  states,  <<  jg.  F. 
o£"  But,  by  the  act,  that  schedule  is  to  be  varied  ac- 
cording as  the  drcumstances  of  the  particular  case  may 
reasonably  require.  And  there  may  be  cases  in  which 
a  witness  ha^  no  place  of  residence.  As,  for  instance^ 
if  he  be  a  soldier  or  sailor.  The  word  *^  of"  may  mean, 
therefore,  that  in  such  an  event  he  should  be  described 
as  E.  F*  of  such  a  regiment,  or  of  duch  a  ship.  The 
meaning  of  it  is  only,  that  a  description  of  the  witness 
is  to  be  given,  in  order  that  he  may  be  ascertained  and 
identified.  Here  he  is  so.  The  description  in  this  me- 
morial would  be  sufficient  in  the  case  of  an  affidavit 
made  by  him.  It  must,  surely,  be  more  satis&ctory  to 
describe  him  in  this  manner  than  to  have  stated  some 
obscure  lodging,  where  his  temporary  residence  may 
have  boen  when  the  deed  was  executed.  As  to  the 
merits  of  the  case,  it  is  clear  that  the  defendant  could 
not  have  been  put  to  any  inconvenience  by  it ;  for  it  is 
sworn  that  he  had  been  thirteen  years  acquainted  widi 
the  witness. 

Marryat  and  Carter j  contra.  In  Darwin  v.  Lincoln 
the  witness  was  described  as  clerk  to  Mr.  Birkett,  who, 
in  the  deed,  was  described  as  of  Cloak-lanes  so  that 
there  his  residence  did  appear.  Here^  the  attorney 
might,  if  applied  to,  refuse  to  give  information  as  to 
the  witness.    They  were  then  stopped  by  the  Court 

Abbott 
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Abbott  C.  J.  I  still  retain  the  opinion  which  I  de- 
liiered  in  Danxdn  v.  Lincoln^  that,  taking  the  second 
daose  of  the  53  G.  3.  c.  141.  and  the  schedule  together, 
they  require^  not  merely  that  the  na^e,  but  the  place 
of  abode  of  the  witness  should  be  stated  in  the  me- 
morial. For  the  second  clause  requires  that  the  names 
of  the  witnesses  shall  be  inserted  in  the  form  or  to  the 
effect  following,  and,  in  the  form  given  by  the  sche- 
dule, after  the  name  of  the  witness,  the  word  <<  of"  is 
inserted.  Now,  that  must  mean,  as  it  seems  to  me^  that 
las  place  of  residence  should  be  added.  The  case  of  a 
soldier  or  a  sailor,  who  may  have  no  place'  of  residence 
at  the  tirae^  has  been  mentioned.  Possibly  those  cases 
may  be  provided  for  by  the  subsequent  words  of  the 
dause^  giving  a  power  of  making  such  alterations  in 
the  schedule  as  the  nature  and  drcumstanoes  of  the 
particular  case  may  reasonably  require ;  and  if,  there- 
fore, the  witness  has  really  no  place  of  residence^  the 
memorial  may  be  sufficient,  if  it  contain  a  description 
of  him  like  that  suggested  in  argument  But  that  is 
not  sa^;tsted  in  the  present  case.  There  may,  be  very 
good  reasons  why  the  legislature  should  require  the 
residence  of  the  party  to  be  stated :  for,  by  applying 
there^  information  may  be  obtained  from  persons  per- 
fectly disinterested,  which  may  not  always  be  the  case 
where  application  is  made  at  the^  attorney's  office^  where 
the  deeda  have  be^i  executed. 

Rule  absolute. 


1S28. 

fibciTH 
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5^^rdfl^,        "^'j e  ttiNG  WflfiW  I'he  Inhabitants  of  White- 


^  ■.  HAVEN, 


%vhere  Uie  »in*  T  T  fQj^  ^il  appeal  bif  the  tnliafeitants  of  tlie  townsli i p 
daugiitcr  of  an        *  xifWorkingidfij  in  the  cbuntt  K3^CwHiericm3^''2i^^ 

Iriihmaju  not  .     .  .,,....... 

bftTiog  acquired  EH  otdCT  of  removal  of  MoTj^  M^ormickj  froni  fh'e  town- 
of  his  o^n  ia  ship  of  Whitetiavefij  in  the  said  countj%  to  the^wnship 
c^c  pregnant,  <^*  JVorkingtoti ;  the  sessions  quashed  the  order,  subject 
^jfa^dT'  ^^  t*^^  opmion  6f  this  Ooiirt;  iipon  th«  fottowing  c^k^e. 
^ifc™gtfbic  Tiie  pauper;  Mary  M^Cormick,  an  irtrna^rried '  woman 
under  5i^;.  5.  ^jth  chiH,  and  tfa^^eby  chdrgeaWe,  buf^Wbd  had  not 
Hd J,  thiit  tiii^   applied  for  or  receired  parochial   relief  wds  removed 

did  not  make        ^  -  . 

her  father  and    from  IVkiickavcJi  to  WorkivgtoHj  as  the  place  of  her  birth 

llm  rest  of  liis 

famiij  rtuKJT-     seUlement,     The  pauper,  at  the  time  of  her  r^tnbvaT, 

able  by  a  pass  i^  i  n  i      ■        •       <■  i 

to  irdoftd  nn^  ^^^  jtDovfe  the  age  of  twenty-one,  had  gained  no  settle- 
jt%5. ;  bnt^  '  ^^^*  ^^^  herself,  was  unemancipated,  and  living  witli 
I^r^Uii^^^^^^^  ^^"^  father  and  mother,  ad  part  of  their  fansily.  'The 
oX't'^if/"    father  and  mother  were  both /m//,  and  had  gained  no 

place  of  her       Bottlcment  in  England.     The  father  had  not  applied  for 

birth  in  Eng-  .  -  ^^ 

lanti.  QT  received   any   relief   from   the  removing  township, 

for  himself  or   any  part  of   his  family.      The  fatl)er 

was  not  examined  by  the  removing  magistrates.     The 

qncstion  for  the  opinion   of  the  Court  was,  whedier, 

under  the  provisions  of  the  59  Geo.  3.  c.  12.,   and  the 

abtjve  circumstances,  the  pauper  was  properly  removed 

to  the  place  of  her  birth  settlement. 

K  Polloch  and  Armstrongs  in  support  of  the  order  of 
sessions.  Here  the  removal  was  improper;  for  the 
whole  family  should  have  been  removed  by  a  pass  to 

Ireland^ 
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irvlrad;  mdor  58  G^S.  i;«12.  S.3S.    TImK  act  pro- 

vdm,  tiMiC  if  Ml  JMAmm,  not  hmmg  gMMd  a 

■at  io  aiqr  part  of  £lNgfaiid;  shaH  baean 

to  any  patidi,  by  bunanelf  or  his  fionilj,  tbqr  >hiA  Ise 

paMd,aBd0rlhepixmttou<^thataet,toJiri^^  Naar 

btM  the  palmar  did  beoone  chaiffeaUe  by  Uf 

fiv  hit  damlbter  bii^  an  anaaarriad  awauMOy  aa 

Mttt,  ivMb  aoBordiag  to  llie  55  Gea.  S.  c.  101.  s.  6.  actu- 

aUy  ch^ipeabie  to  the  paridi  lAen  she  a^as  f€8i^^ 


1822. 


The  KiKG 

mgamst 
The  Inhabit- 

aotsof 
WHinuAVzy. 


abi% 
C1S.I.M. 
Bot  tka 

be 


We  are  of  opinion  that  the  diai^ge- 
bj  the  kgitiature  in  59  Geo.  5. 
the  actual  adung  for  pariah  rdie^  and 
diaigeability  created  l^  35  Geo*  3, 
The  Older  of  fessions  is  wrong,  and  mnst 

Order  of  sessions  quadied. 


Smiiit  and  Comiemgf  were  to  ha?e  ai^pied  on  the 


^euW. 


SB 
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i  1 H   i .    u  add  Adothei^  a^flrm*  Bowuire. 

ing'hisestaw.  ^  .#«??:€y-lMiTh?  .^»P?  ^^^ri^^^^  .^ 

to  his  wife  for  '  i.  /•        i  r 

life,  bequeathed  ^^9^  tj^  Cftflllty^   Jp  4^?!^  J^n^  ^  .ypr4»^t/1|^  ,|0ip4./pr 

^pro*perty  V  rt^^  pl^m^ifl&iPVWS^^^'^,  tl^e.ppiniflni.pf  the  Qo^iit^upon 

i^W^cu.  the  fpllpwipg  ca^e:  j/fmes  Ila^^  nQ.\y  d^sfft$e4,:^ng 

^huS^  sqUe4  in   fee  of  thf.preffiis^  9^^^he  2^fA^^^^^, 

ftl^Md'oil^  17?^(i  4uly  m^e  his  will,,  wlv^reby  he  d^r^pt?4,il^'*..P^^ 

bequeathed  the  cutors  to  sell  his  business  and,  stock  in  trade  ffpr  the 

sufplua  remain-  ^  rrr  ijj^ 

ing  book  debts,  best  price  that  coald  be  got  for  t^tieiDf  ^nd  ^  fflo^  hl^ 

read V  money,  *  /<i 

monies  in  the  wife,  Sorahy  during  her  life,  the  use  of  ^u^h  paf^.pf  his 

bond/aqd other-  household  fumiture,  &c.    as  she  ,xpight  fh^ose;  afid, 

ever, Iha^i^^^  after  her  decease,  to  divide  such  bpus^J^ip^^  %pitijre,  J|Mr. 

b^wld^'**^  equally  amongst  his  three  daughters,  -i^/ifflAf^,^, 

thJ^Su^^hters  and&iraA.  And  he  then  devised  J:o  hjs  \vifp^  for Jffe,B^^ 
to  be  paid  them  )us  freehold  estates,  houses,  lands,  and  bml^^nga.wt^- 

twenty-two,  ,soevcr ;  and,  at  her  decease,  he  bequeatlied.cftrtoin  soe- 

their  equal  .-  -  .i    j.,.      ^ 

shares,  and  the  ciuc  real  property  to  each  of  bis  th^^  (jj^i^gl^t^rsi'in 
meantime;  and  fee.  Each  devise  described  very  particularly, th^^lwds, 
the^i^be.°  ,  8^c.  given  to  eaph  daughter.  ^"-4  ^^  ^n  f;|f»queal)M 
two  orTin^'le  *^  foUows:  And  also,  after  inj^r  deceps^e,  an^^^pl^  ^^^Jv*^^ 
or  before  mar-    debts  are  fuUy  paid,  and  iny  business  j^nd  s^oj^^^in  |rade 

deceased'^  por-  .     ,  ... 

tion  should  be  ^iMRy  diVikifed  bdtttfe^h^^  *t^  i^diHiVori'  «^aii^  yi^d^shit^ind^'ortir^ir 
heirs;  and  in  pasf  two  <^ed  withputj  heiip, ^^a|t, ^b^  whcfje  jst^PU^^f^^A^^j^g.j^lfHpffW" 
and  her  heirs,    **  in  case  nb  nusband  was  Uting.    If  lo,  Ine^  ^yV  tne  prSJpmy    during 

life  <mly,  and  yifrmrfs.^b^.pr  fidr/i^^HtS^^ff^M  '^f  .^fT.^/Wjtf  <4S«"fiWjflr^f^'" 
vtvors  at  law;  and  that  in  dfte  all  his  three  daughters  die  without  heirs,  ana  texsrVib  hut- 
band  living,  or>a/t,^kffipooMe^^fflf  snfH  Iw^vjW  oiA^^hn4Sf  ^mmi\m^^^^  ^ii^^ 
**  out  of  the  before-mentioned  estates  f*  and  that  all  the  residue  of  the  estates  should  be 
sold,  and  equ^  d|yjlf)cdiiiia«iiiii|idishairAi«^ike.  ^uetongfrjiii  (t^Qifetmiod^  bfnidbtf^apd 
sister :  Held,  tliat  this  lat^r  dens^  extended  both  to.  the  real  and  personal  estate,  and  that 
the  husbands  oT'Cliihidf  ihetdJug|kiM^ifbytecttkfry^la*9%i^  (iffOqiEpltflhe 

r»l  property  beqaeathed  to  their  re^>ectiTe  wires^    ,-. 

*  disposed 


IK   THI^  7ms»  11MA9.  or  (^Ef^Cm  IV. 

disposed  pi^  the  i^urplus  remaining  and  (^poVrdebli^i. 
with  all  ipy  ready  money  and  monies  in  the  pub)|(: 
funds,  and  njonies  upon  bonds^    ^nd   n^ortgsigp^  aQ4 

I  give  e^pig^jr^.^ivj  ii«d.  s|Mim(«likp,i.to.  W  diyWMl 

amongst  my  three  daughters,  J^izabeffi^  4^  cm4  ^^^i 
to  be  pAld*  them  sevetdPy -i^hen  thiey  alrrlvfe^^'tH^'^giJgf 
ttrettty^^tti'yc^fej'theit  equal  sh?cre,  i^d  nbt  fcefor^; 
ani' J*^/rtf  r^y  ex^cUtOTS^  8:c  trtay  place  tjie  sletid  i^trpi^ 
be  what  it!  vrill,  but  to  interest,  either  in  the  public  ftjijds 
or  for  bthet  real  security^,  and  apply  die  iijfcr^t  tp 
their  sbjsport,  in  order  for  the  $^d  interest  tp^nd  th^PI 
food  niid  dotfaes,  and  pay  for  their  eduoitipn,  or  wl)a(  i[s 
judged  needful  by  their  trijst,  so  that  (jjey  m^  npt  be 
ob%d  to  Bre  upon  any  pi^rt  of  th^ir  p^ther'ff  §ipftll 
iaoootie ;  atid  in  case  either  of  my  three  daught^'f |  ^/;V 
zeAefkf  Anrij  or  Sarah^  shall  die  before  thej^  arrive  tp 
tbe  age  pf  twenty-two  years,  or  die  sjngle,  or  befpirfi 
mftrriagey  the  said  deceased's  portion  shall  b^  ecjually 
divided  bptVeen  the  two.  surviving  sist^rs^  sh^r?  WSA 
share  slike,  or  thejlr  heirs;  also,  in  cas^  Jwo  of  my 
daughters  die  without  heirs,  then  the  whole  devplyes  tp 
the  surviving  one,  and  her  heirs,  in  ca^  no  husband  \^ 
living;  if  so,  they  enjoy  the  property  duripg  \\S^ 
only,  and  afterwards  her  or  their  fortune  goes  tp  the 
heir  or  heirs  of  their  sister,  as  heirs  at  law.  I  alsp 
make  this  reserve,  in  case  all  my  three  daughte^rs  shaU 
die  wilhout  heirs,  and  l^y^  no  husband  liying,  or  at 
thed^a;asepf  thiesald  husband  or  husbar)^S|  ^hpu](}  it 
happen  such  tlien  exist  at  their  decease;,  I  give,  9pt  pf 
the  before^fnentioned  ei>tates^  &c.  {^he  th^n  tsj^fie^ 
certain  pecuniary  legaisies.]  Ami  if  this  should  sq 
h^pen^'whan  tliose  leg^acka  are  so  paid;  T  leave  an^ 
3  B  2  give 
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l8M;i'       ffft   ill'  r^dne  o^^  my  estates  that  remains,  to  be 


DdK-den^ 


sold^  and  equally  dlVldecl,  ^ate  arid  slial^e  alike  amongst 
^^1^  my  three  ^  ferdthefs  George^  Edward^  and ^  Joseph  Harris^ 
B^wii*©.'  atod  iUteJP  &krA'i?/n%W,  oi'  their  h'eirs.  '  Ori  the  eed 
Jftimij^,  '  17^, '  tlife  testatbt  di^,' '  Itevitig  'Szrfl^  his 
^(^^  ktiA^'mMHhj'AiiW,  nhd  SdiHh,'  his  datighter? 
itofl  oii^Jr '  cidiai-6ny  surviving.  Iii  Wiii  iiionth  i)f  Sep- 
tmJ^yt^6^i  Elizabeth  dieA,  unmarried '  land  undet^'fhe 
age  bf  tWettty-twb  Jreafs.  Ori  the  2(yth  June^'lSOl, 
Ann  married  the  defendant,  and,'  aftet'httainfng  her  age 
oftwenty^twoyears,  died -ill  Jtfay,  tSdS,  Without  issue. 
On  the  iOtb  Augiist,  160&,  SardA'th^kedAJFjhriver, 
one  of  the  lessors  of  the  plaintiff;  ah*<i,"  'ifter^'a^ds,  on 
the  26th  day  of  April,  1819,  died,  leaving  issne.  In 
September  J  1820,'  the  testator's  widow  died.  The  pre- 
sent ej&tment  was  brought  to  recoVer  possesion  o^  a 
moiety  of  a  house  originally  contained  Iti  the  specific 
devise  in  fee  to  Elizaheth,  which  moiety*  was  claimed  by 
the  defendant  as  devisee  under  the  above-recited  c3anse* 
The  question  for  the  consideration  of  the  Court  was, 
whether,  tmder  the  above  claus^  the  defendant  was  or 
was  not,  on  the  1st  day  of  Ji^wttflry,'  182l',  entitled  as 
such  devisee.  It  was  admitted,  on  a  question  ^ut  by 
Abbott  C.  J.,  that,  on  the  death  of  all  the  thi'ce  daughters, 
without  issue,  the  heir  at  law  6f  the  survivor  wouM  be 
one  of  their  three  uncles,  mentioned  iri  tli^  residuary 
Claude  of  the -will.    -' '  "'' "  •"*  ^''  ^-•■''-  --'-•' 

Pmt,^  M  Ate  Ifeteb^  Sniic  plahitfff,'  'conten'jea  iEat 
thfe  lalter^part  irf  tte'wfll'wai  Wnbned  to^'tfe^'-t^^ 
pettpiM-tstiw  ohljf,  sun!  Hi^refoire,  tliat  the 'Meridant 
did  ttiti'  >U  tli*and  oFl^in,  takfe  W  '^tiKe  'fSr'^ife  in 
th^  mbietjr  «Jf 'thy'hotis^  kiJdi,  yn'ifce  deafife  di*  asfcsi- 
'     '  '  beth, 


IM  THl  Tf^IflD  (^E;Of  QLEDKiQK  IV. 

prop^i^  in  fe^  to,  bis  xhr^^  d^ught^rs,  .^i;d  ,tb^  ailton^ 
gather, pf  |ji^  per$Qp^l . ^f^tct  tTl^e  Jaijg|^|^s  ^r?  .p^ 
t^fB  eiqp^vshwi^  ^pd  t|ie  ^at^ye^  .9f  ^eir.ilhafes^ 
anB^ffa,)(Q,th^siippp^.  i,^dt|^n,4n,«^sw>^nfiflfth^ 
di»,m»^eT|  ;?^^  ^q^f/jjo^^on  is,  ip  t(^  ^w^K r  ^4f4(4  W4^ 
if  itwp,<^  iw?|f!^?wt  hQfJ:^!  tb^.the  ,^wh^ej4f5F9lv^ou 
the  i^ifrviTpiv  ^U  thji^  applies  tp  the  per^qn^  property, 
for  t^.firpj;^,  S)b^  ,^d,  porUoji^  a^ ,  syppnyjpiipiuf,  and 
th,e  jTi^r^ier  f^^rjy^ip  cpi^ni^U  to  the  p^r«;>nal  e«ta|te. 
Ifsc^^a^^if^  ,^y  ippUci^ioA  to  the  haslnuid  for  life 
c^nqt^l4y |o  tH^^rerfest^  wd  the^  the  4i3feiM)^( 
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tigpintt 
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C$f^^^^t^4*  The  devise  applies  to  the  wh<de,  both 
r^.9;ad  pQrsQtna).  T^hi^  word  ^rtion  obviously  refers 
to.  jthfpjrerious,  division  made  by  the  testator  of  specifio 
portiaqs;  of  his  real  property  to  his  three  daughters; 
And  the  yrpvii^  fyUowi^g  them,  relied  on  by  the  other 
sidci,  are  ,8|^ppg  to,  this  efi&ct  For  the  testator,  after 
sajinf^i, tl^t  tt^e  whole  devolves  to  the  surviving  daughter 
in.pa^  n9rhusl;>^ud  be  living,  adds,  *^  if  so  they  enjoy  the 
property  doi^i^g  Uf!^  only,  and  afterwards  her  or  their 
fpitime  goes  ^o  ^he  heir  of,  the  surviving  sister  as  h^irs 
at  Jaw."  Tj^^wprds  property  and  fortune  apply  to 
the  whole  given  by  the  will,  and  the  devise  Qv^r  is  Jo 
the  heirs  of  the  sister  as  heirs  at  law,  which  can  only  be 
'^^.^vMn^fi^n\''^f^}T\  .T^W  t»>^dfiviv9^r;taAe 
i»cl^  l^^fd^.  t^V^9?S  >i  f9^>  h^  8^T!^;I^;ffH^  ^  -.9^  <^  ^0 
l^pf^ip^tiof^e^  ]^tatc,s,^^^  wjifc^,  is  strp^g  t^  ^hew  real 

P^PS^yi^:.^^9^^fJ»  W^^  "UiD»a^;  ^f  J^«  lflgw4w  ^ 
we  1^  ^yjij^  ajl.fheirc^wiu^  of  jbJff^eiti^iBsjtO;  b^i 

SP  V  sold 


Dunk'     tddflgflie  v^ole  wm  i&^h€ti  It  i^^  dfeaT  iM  tMilor 
Wffl 'tb  iftyy,  iitM '  tbi!  defiant  b^  WlMed  <Wldor 

'  A«lto¥¥  O.  J.  Th^i^i8'tH>ilsidet«Md[<Mblirity^ncl 
i^5lllfti§ioh  in  tlik  Will;  but;  '11(^6(1  the  ^MiUt^  J^m  «r 
(^nioh,  that  tb^  re^idfeiafy  clause  and  ^  gM  4^rel* 
ipp\j  bdth  to  th^  retd  ahd  pet^h&l  ph>p§Hy  itf  ^ 
testator,  and  are  not  confined  to  the  latter^  '^nitfpri<- 
mary  intention  of  the  testator  seems  to  have  beM,  that 
ill  his  (frttpetty  shcmid  be  Atided  equally  WM>«giil  his 
tltt«e  dHO{ght«t^  und  Aai  thinr  tes^tit«  taMe^*  if  thtjr 
Imd  ny,  ibould  inherit  thi^r  mortNnp'B  nharc^  Heibai 
not  lis?e  them  the  whale  pt^^perty  atMiaoftoiii  O011HOOO, 
but  an^na  oertlun  specific  portiona  df  h  to  ^ach 
dadgfattr^  tfad  then  lekvea  thl»  rtsiduei  '<  ^ttaUy/abare 
and  riiai^  alike  to  tbenoj  to  be  paidiMt  ttf  di|ircqpal 
Atirtk^  Then  com^  the  proYisibny  that  ki  (Me  wf  the 
death  of  any  bne  of  them  befol^e  she  arri^MtoU  M|  or 
in  case  the  died  shgle^  her  ponkm  sbbirlrf:  ia»  4i^nded 
eqodly  between  the  two  sutfirbr^  Am^  sfnditakaie 
alike^or  their  heirs.  Now,  i(' seetn^  to  'ae  ■  manifiwt, 
thit  the  word  portion  in  this  part  of  the  wiil  ia  not 
colifiiied  to  the  per^diMl»eitil&dr  fli6te?dbiaK»btt.«^ 
t^  Mi  Wkl^^rilpl^^iho.  Tlie  wiU  then  ptMeeda  to 
stated  that  in  case  two  of  his  daughters  die  without  betrs, 
the  whole  should  deTi^vo  <<  to  the  siinriTor  and  her 
beira  in  oase  no  husband  is  living,  if  soi  they  enjoy  the 

property 
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pri8|»r^fdiHiBgr/Hfe .  joplyt  ;and  -aftefi^^  1S2S^ 

'     '  ..M  .    .1  against 

oeftAin  llegmples  <>Mt  of  *•  tl^^l^for^t  mRR^oi^  ^^*fi?^ 

divided  among  his  three  brotheri^y.^i^xi^'ppd  s^re.^ij^. 
Now  it  seems  to  me,  that  the  word  estates  is  large  enough 
IOTQoi9^eIMi^i. W>d  i^ -  wp^t  prppefly  appHcaJ^e  tq  ^eal 
pvopcirt^  {u)d,(the  dlr^Upp  that  the  /^t^tes  shall,  be  sold 
ooafirlDis.  tti^t  Opinion*  The  provision  in  the  will  re- 
ipecttug  ib^  h^sh^nd^r  is  not  m  unusi^gl  provision. 
AUhQii|(h,  therofor^i  there  ^aire  no  express  words  giving 
•0  r&teie/fof  Ufe  tp  the^  husband,  yet,  as  it  appears  from 
ib^  wUl^  tiMit  the  h^ir  at  Uw  is  not  to  taka  till  after  hid 
dei^^i  it^, seems  tha^  the,  husband  by  necessary  impli- 
odoBl  lakes  iifei  eslaie  for  life.  The  dsfendant  is 
tiieRfiMo  ettitled  to  x)ur  judgment* 


>BjLViMy  J«*  If  an  estate  be  given  to  the  heir  at  law 
egc^FesGly  after  the  death  of  A^  A.  takes  an /estate  for 
lift  fijr  implicatioil^  .Now  ^hat  is  clearly  the  case  here, 
tmltt  tbd  bittor  pairi  of  the  will  be  ccmfined  to  the  per-- 
iM)faali(irQ|ifeit>}^  atone:  and taloilg.the.^hole  will togetheti 
itiifnfaiilo  ne^fthaiiit  1^  not  so^oonSned^  but  thatii^  ex^ 
Mdatotbeireal  pffopertjrijfUo^ 

'  "'   -I    ill//     'i'?    1f»     r-nq    .-i'lj     I'l    (!«•':.■  .'J    \-^'ti     -.'f    t,    • 
•-li^ii  JiiojIJ'"//  ^''»  --T  irii;Mii;l    ^'li  ^>  •  wt  •)-  ;j  mt  ft'd'  t   ''  ' 

''1     Lfli;    TOM7T1L-      Olft     Oj'*    '>.*!'•/)()      l>'iJ.>jU     ;»!(;i|//     •«• 

' ''  V'Mdo  vofl*  r'^-'ti  ^L'lii^M  -!  F>/i>  I  nil  0:1  o^n;  ni  -^i'' 
8  B  4 


TM'  CAftiJE^  «  »A«TllB  TERM 


Ddsndttit  be- 
ing taken  op  cm 


the  stb of  jkne,   ' '^^  bR thb^orfn-oficc^  wb^hlld.4ii!^^  ^ 

upon  an  indict*  -  •  •        ■  i  ■ 

ptaS'i  "^  hfe'ilWoklMiotopiqr  ih»«^fl«WiWn^,*S5*ftq  J[»i 
dTyi^T!*!^  ap^ewtd  that  tk(B.  Aeftrtdwt  >«w$ ,  totewf.iffl.r'ffl^er  a, 
term,  and  tooj  J«dge^«  wsh-aot)  JrMffd.MMWt  mtW  UM^vm  49<lJf^ineQt, 

thecauwat  the  ^  ' 

sittiiup after     ibond  by  the  griMkl  jaiyin  Qis  x^^  if^^Sff^aitgrcn 

that  icnn*   The  t    - 

defendant  Uut^  for  poblistuiig  a  blasphmn<9]«^  Ub^I,  an^^tj^^  fffx, 
SlX^hJlf  did  the  8th  June  i«it»  entered  iutp  the  ^fmi<  ffifflgnjffl^rfi^ 
SnJSrcJ'^  ll&Bgelf  in  80/.  and  two  sureties  in  40/.  eifrfV'  ^JfPP«?Mr; 

ckaeimas  term,    tings  after  that  term,  and  personally  to  appear  upon  the 

nor  were  the 

xeoogniaancet     retum  of  the  poi^tea,  if  conviqted^  a^d,  ip,  tjbe^  ii(i(eui- 

Tc§pite(L     Hie  

prawcuion  time  to  be  of  good  behavioiir.    Ta  tl)i^,iQf]^cfgi^l)c 

^2\aTri.  pleaded  not  goUty,  on  the  23d  J%in#.  Qnt^^j^^jAn^ 

d!^"^^.  rtwther   indictoient  having   been  fo|jndv(!gWP^,,^ 

wli^^.^^'triS.  ^  *»  «F«»d  jury  in  .this  wjwt  fpr  «,f*il«!qj«;?[it.ffi^U- 

^;tSt?  **^**'" ^  **•*»  •-neJibel,  he.pleft^ ^poj^nvitor^gfegp^,, 

bSf^onl^  und,  oi>  tbo  SOfch  Jwnrw  e9f^eaji)|p,^,«?9p?4,|j5S8j5Ri- 

tWtoccauW  tancc^i  himself  in  8Qf.  witfe(ep?fuii?tyj^ij^q|j,%^jqa»- 

A  ne  Feoogni* 

aanewweteei-  kiriiy  proceeding  t0jh«..t|li«l  ftf  i^W^JpdWrJfflW^Kfl^  ^ 

•reateolio  ^ii/tifv  ^ 

term,  wiiboat    J6<«fa»rir «to»Jng»*ft#fl  ?j7s%J:pr^  W^Jiflbll^^lftP^T 

*« 'tiu^'at  °^  ^'^'^^  prosecutions,  either  after  TV/ni^j^^^igj^ 

was  regular.      fji^.^^i^f ^  Qor  did  he  obtain  any  rules  for  respiting  the 

estreatingoftherecognizances.  Thepcosecator8,however, 


gam  notice*  of  trial  after  TWm'i^tenD;  bot  there  being  no 
sittings  at  Westminster^  the  causes  were  not  tried.  In  Mi- 
ekadmas  term  4Urf  ^4^niia^  >>g^  wtHSiaade  up  the 
records  for  trial  ^^Jifft  ^u^^a|^^^ving  beeii  ap- 
pointed for  trial,  were^  in  consequence  of  the  pressure 
oPbi0i^ndi^ll'ir^aiaistotoithdjaitdagk&»9l^^ 
\eM'i^'4lpifdi^'pm<kiAr^lmi9aD8k>-aib-ffitdti^ 
tK^i'edfl^iazitiMleb^^eifeaMMreMMl;  |»itlionttansdM«ic#Afb 
ti^^^eAiiaiit^^^  ab>  timitfdaefdd  tiMt  ptafiaammis  ^ 

fiiaK,)^'  nSf  gM4i^  ndttees) Mtin^in^  )up.idie  btw^. 

ttoUl^,  bl^kH^  ^s^W'Ae>de(bn^£arti't^i^.lth9,!e4tm»tl 
wis <!tt^l8^j"  iiiii6Mcltih"to<  tbti  reqoBd*^  hteK^.tb^Mj 
aetlfiffij^'ilSJiett  ^fcHrll  ^^triAl'b^tlM'proiectatQi^  j6)«4eh 
fiStlltoa' b6k^ tnkde  by  tbft <l«f«tKbQtv  wli» wsl iwm^ 
aDd"WIB^g'i6'^  fri«d'><^MM.    And,  ixsidet^  itt,  fhta 

ciiiej^tbe^d&idi^e'bad^WV' notice  of  his  dcAmit.         > 

■Jii]  noqu  T  J. ji)^,  oi  /!•.  ;..'.■.-   ;  ...  .  i|  .,...,    .,     j 

'•^TS^e^HM.  -^'R-  wb'tli6^«rMd«it's  dotjtsi  in  porsitn 
s)^<8f^ikk '  r«<;ic)^^nc(<8i  t<»  be  prep»r«d,  afccording 
td'tfie 'jiVacfi^  bf  tbcf  CbiH  t»  try  at. tfar^ittin^ t«(^ 
9V^ii^'di^Jl£^Alt^^itet-mi^  and  he  vasLndt  nOilfmr 
{li^i^'Ibli'W'tadthiei-  gttve  notice  tp>t!h«)fv(i^eeNlb[>9f{ 
iibiPia^&ii^'IU^ye&)iifdBii«n><iithef  6csasiDn.]j  jAadilb* 
i<flideKl<^'Bh^dOti^i»'i»imaiatbritiDib  dibqnestlmh 
nf^iif^ii^tnH' iaitieii{^'i<y r^ty  any  noticyotoihf i^jdMt 
1^  ilA»j^^i^'w<Mlld  bfe  i«iil!^eMkl<t}  j^'Ifaeiwisi  l^jHmil 
iS^lft^'bi^'itf  tl^'''tbt^»Vbr  hi«^'l«i^i<tceogiuUib<Mt 
^<^fal)P'M^'1tliereibi<^/«^i^fta«g,')cli8nesd-eai  ^g 
'#^^^-^%A^\m^'^hSSm  <IWi«d<0MUnia7qn|tctMe 
"^nteV^t^-'^''"^*''^'  ■•'•'"«  ■''"'J''>  ,^fioiJi)ooi^oiq  oaoil)  1.. 
3iU  gnijiqasi  lol  >jlui  -(nB  it\bH\o  oiJ  bifj  ''ORrfgiJijM^ 

,i9V9Worf^loJojoaoiq'jHT  .aoonKiirnjoMioilt'lo-nir: .. 
3y«g 


7Sd 


The  Knra 
Clark, 


no  qa  nn><i  j 
»^itvt\,  'to  rit^  •.. 
-ioibni  nn  it.^'. 

fi  oJni  h'ii  .> 

f)nfi  11/.... 
ftrfOfw  .br.^' 
Jn'^j'r*  trin  '«. 

fM'   !         .ff'T.)     I. 

r>(t.  ut.}  .'.M 


li-.- 


i'; 


.  .i''U/:  -,  '),  ■  I 

hiff       hf,  n    y^. 

-»>Iqj  of  •^i'.i 
f'loO  no  i«>i-».f  ' 

--^  '>i  •//  ^-^  ..I' 

0>  ''jjloii    / 
J.I. 1 1       . 


OABiUl  i]»  BABI^l  1SRM 


ilt>/ 


E*  parte  Griftith  Griffiths. 

The  Cmih  will  /^lilTT^  moved  tot  i  vrni  or  habeas  cbt^s'^  be 
^u'lo'cbe  directed  to  the  worden  of  the  fleet,  c6mmandine  him 

ZSmu^.^  t^;  carry"iy  bod;;  at  't^iJtlk'^,phs''}^orfk'  fe'fe'  liifl 
hoAjti^^smtot  mavorl  or  some  other  mstrce  ot  UiQciiyotiontiaH  at 

confined  th.re,  ;5.,  ?       .^,,    y  ,         J      ,       „.  ,      ,,  ^  J,mba:.-.b  .I'z 

before  ft  ma^s-  fj^g  Mahsion-house  there,  from  day  to  oay  fa  De  exa- 

^^;^^^^^-      ■<•    ':*'.     •*'!••■       '''i   '"•'••   '^Ffl'    ^■■^'   ^i'^'-   tX:'-"   '^-^•--' 

mined,  frain  mmed,  touchiiig  a  charge  of  felony  and  misaemeanour. 
reapectiiijBr  a  It  appeared  by  the  athdavit  of  the  sole  owner  of  the 
w^&&*  ship,  Samuei  of  Liverpool^  lliat  (jrlffiihs  Ws  tne  master 

"*m^i»4  n.r  oi  tliat  ship,  which  was  in  February  Is^l,  chartered  on  a 
^  ^*niZtL.  voyage  from  Liverpool  to  the  ^razils^  and  oack,  arid*  diat 
wiIT.^-..  Griffiths  having  had  the  certificate  of  regislfjr diily  de-' 
ijqrou*  «^  *   Hvered  to  him  as  master,  had  deviated  and  otnef  wise  ihls- 
♦u»nuj«^i*»  conducted'himself  during  the  voyage;  and  oil  the ^*f th  of 
«i  Minrw  tv  ^pn7  last,  arrived  with  the  ship  in  the  port  mLonadnr 
^iB^t  «)  fb   Upon  this  he  waS  persoiially  required  by  Ifee  dt^^her  td 
'  -^^  "    deliver  up  either  to  him,  or  at  the  ciistoin-nouse  to  the 
proper  ofiic6r  there,  the  certificate  of  regi6't>jr.     Bit  te 
reftised  altogether  so  to  do:  whereupon  the  owner  had 
applied  to,  and  obtained  a  warrant  against  him  froiH  the 
lord  mayor,  for  the  purpose  of  proceeding  to  cotivibt  him 
of  the  offence  pursuant  to  the  statute  Si  (}.  S.^c.l^Bl 
s.  18.  and  thereby  enabling  himseff  to  obtain  a^r^strjf 
de  novo  of^  the  ship  if  necessary,     GtiffShheiii^j^oW'' 
ever,  at  this  time,  a  prisoner  in  the  FTeet  fijr  deft^  ftifere 
was  no  power  of  talking  htm  under  the  warfafit  ufctess 
the  Court  granted  this  Writ.     And^  he  refel^l^d  'ib^'ifci' 

The  Court' thought  it  a  proper  case  ibr 'ifedr'uiteF- 
ierence,  ana  thereupon  directed  tte  writ  to'issu^/^  ^' 

Writ  glinted! 
(a)  2  str.  ses. 
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The  ItiKo  flg(9m#(£^iroHD  Gbitpith^^^ 

"XTAl^AMUiS  direoUfd  to  th«  i^ajror^  i|ldertoen^  and^Wtoetm 
^1130190  eouncil  b(  the  city  of  Bristol^  to  restore  ^'" 


tOiH  ] 


the  deie^dl^  U>  the  office  of  steward  of  the  Tolzey  Qpurti  J^St^i^ 
of  ihat  dtjr,    ThjB  torj^dration  retUn^ed  in  aubstanpe  as  Wfotwe<ia  .  ^ 
foU<»«f« :  That  the  majiOt^  burgesses  and  cqilimoBalty  oi^  the  wktAe^h-mp* 
th^  dty  0t  Bristol  were,  a  qort)oration  by  presoriptioQi  i^^rtwigrcviidl 

.','-*_,  /»    1       m  1         .        1  fT     .  -  for  amotion. 

And  that  the  ^Cotirt  of  the  Tolzey  in  the  said  oity  Was  the  ICows  «m 
an  a^eet  court  of  recordf  holdeii  in  the  Guildhall  of  peremptor/ 
the  said  city,  beforfe  the  sheriffs^  according  to  the  law  of  ^^1^^],^'' 
mmiumtMy  and  jK)earding  to  the  immetnorial  i^age  atid  ^^^^"'^ 
.  caBtoni  m£  the  teid  eitjr^  tod  aoeording  to  the  liberties  ^®  corporation 
graDted^b{^  charter,  havii^  eognizMice  of  pleas  to  an  o^cer  whom 
uaHfliited  amounr,  Md  having  also  pririlege  of  pro-,  bound  immedi. 

'^  atcly  to  remoTe 

ccfdii:^  by  f^i'eign  atttehment;  and  that  the' office  of  in  a  more  for- 

-    -  ,  /v*  /•  losl  manner* 

Steward  of  the  said  oouit^  was  an  office  of  great  tnisti 
teBahiD|(  the  administration  of  justice  therein ;  and  th^t 
it  was  the  duty  of  the  stewatd  to  attend  the  court  when* 
ever  th^  same  wAs  holden)  and  more  particularly  eourts 
appointad  for  trials  of  tauses  at  issue.  It  then  set  out 
a  chmrteir  of  Charles  the  Second^  ineoporating  the  com- 
iDoii  coHiicjI,  and  giving  a  power  of  iBaking  bye  iaws^ 
and  providing  that  in  case  of  death,  amotion^  &c«  the 
^ew|tfd.shpuld  be;. elected  by  the  mayor  and  common 
co«B€i|. .  Qn the  Iptl^  Sqptember^  1 7?^*  Mr.  Griffith  waf^ 
deoted  by  the  common  council,  atid  took  tl^^e  oath  of  o^oe. 
In  |Q;V^  T^^^f  ^^?  defendant  was  steward,' it  appea^ipg 
to  be  expedient  that  oqurts  should  be  hoi^n  more  fren 
queoily  than  they  had  usually  beeny  it  was  determmed 

by 


*m§i  . .  ^^?  ».  E^STE^  TERM 

1829.       by  the  Court  that  they,  in  Aiture,  should  be  holden  every 
weckf  e^pcept  during  the  time  of  holding  the  Pie  Poudre 
Couipt;  and  tjhat  courts  foi^  rules  and  courts  for  trials 
shpLild  be  held,  on  each  ^^ma,te  Monday^  of  n^bich  de* 
terniiiiatioi;!  the  defendant  gave  public  notice.    For  ap- 
wards.of  thr^  years  after  such  dejLermination,  a^jdyfi^g 
the  time  the  defendant  continued  to  reside  9K  Bristol^ 
the   court   wa^  generally  holden    evei^y  week^,  ??!^^ 
during  the  time  of  holding  the  Pie  Poi^4re  Coiut^  and 
during  all  that  time   the  defendant  usuaU^   9ttqM].ed 
the  courts,  as  well  wheq  they  ^ere  held  for  rule^  ^  for 
trials.  In  Aprils  1818,  he  was  appointed  a  police  ma^ 
trate  in  London^  and  from  thence  cpntuiually  c^a4^  to 
reside  at  Bristclj  or  within  100  miles  thereof  th^c^ceof 
police  magistrate  being  one  of  great  trust,  and  reqpring 
almost  constant  attendance  in  Londen^  and  from  that  tisie 
be  ceased  to  attend  the  courts  regularly.  There  were  held 
between  April  1818,  and  January  1821,  seventy  <x>urts  for 
rules,  of  which  the  defendant  had  attended  few^  if  any; 
and  only  thirteen  courts  for  trials  could  be  held  during 
that  time.      On  the  9th  oi  June  1819,  on  conpplaint 
being  made  to  the  mayor  and  common  council^  he  was 
requested  to  attend  every  court.     On  the  15th  Septanr 
ber  1819,  the  sheriflF  reported  that  87  courts  had    be^ 
held  from   15th  Decemier  1818,  to  Segtember  1^19;  of 
which  the  steward  had  attended  only  five,  and  that  many 
questions  of  difficulty    had  arisen,    and   improper  fe* 
spoil  sibility  had  been  thrown  on  the  sheri^.       Upon 
this  there  was  an  order  to. him  t6  attend   every  court 
The  return  then  stated  that  many  courts  had  b^n  held 
afterwards,  and  that  defendant  had  in  particular  omitted 
attending  two,  viz.  8th  and   15th  November.     On  tljie 
28ih  June  1819,  the  sheriffs  appointed  a  court  fo^  1?;ials, 
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of  which  notice  was  given  to  the  defendant,  stating  that        1822,^ 
there  were  causes  at  issue,  and  ready  for  trial;  but  he        tttt-t 
did  not  attend,  in    breach  of  the  duty  of  liis  office^        «09m#.. 
The  sanle  happened  on  the  2diii  November  SLX\a  Istti 
December  1819,  and  24th  j^rtl^  5th  Jwn^,  28t1i  Augttsij 
and  iSllk  September  lS20j  and  thereby  he  (delayed  tie' 
suitors;*  and  by  this  irregularity  and  unfrequency  of 
holding  the  courts,  suitors  were  prevented  from  bring- 
ing actions.       Ori   18th  Jbecembe?^'  1820,'    the   sheriffs 
appohited  another  court  for  trials,  of  which  the  defend- 
ant had  noticel     On  this  he  wrote  a  letter,  saying,  he 
could  ilot  coilcur^  and  coiild  not  have  any  court  until 
the  8th ' January f  and  omitted  attending  on  the  1 8th  De^ 
ember.    On  the  ISih  December,  1820,  a  meeting  of  the 
common  council  Was  l]eld,  when  the  sheriff's  report  was 
read,  which  stated,  that  ten  courts  had  been  appointed, 
at  only  one  of  which  the  defendant  had  attended;  and 
it  was  resolved  that  he  should  have  notice  to  attend  at 
the  then  next  meeting  of  the  common  council,  to  be 
held  at  the  court-house  on  the  6th  January^  to  shew 
cause  why  he  shbuld  not  be  amoved  by  the  mayor  and 
common  council  from  his  office  of  steward  of  the  court, 
for  his  repeated  absences  from  the  courts,  and  the  injury 
and  inconvenience  sustained  by  the   public  in  conse- 
quence  thereof.     Notice  of  this  was  given  to  him  on  the 
16th  2)^c^m&;'.     On  the  6th  January^  1821,  a  meeting 
of  the  mayor  and  common  council,  at  the  court-house, 
Was  duly  held,  for  the  purpose  of  considering  the  pre- 

niises,  &c.     At  this  meeting  the  defendant  did  not  ap- 

i.M.i  .   ,.:    ^n.J   .:■•,...-,  /  :.-^i  .i'l'  ».'N  V  :r.Mh  o.^.^^i  -r.!  . 
pear  or  shew  cause ;  whereupon  an  order  was  made  to 

amove  him,  and  his  office  was  declared  vacant.     Oq  the 

13th  January  a  successor  was  elected,  who  took  upon 

hunself  the  office, 

■  Griffiths^ 


XJAS6S  ts  ^AST^n  TgRM 

GriffiiJttf  In  person,  took  several  objectioos  tQ  the 
validity  of  this  return,*  founded  on  (lie  kvegalsn^ 
of  the  mode  adopted  by  the  corporaticm  to  amove 
iiJKu  But  tli^y  have  not  been  stated,  the  Goort  liav* 
Jig  expeesUy  dedfaiod  to  prwgnnce  wp^  jodgineoi 
tvpon  thiaoii    -  • 

latdbPftj  contra,  after  axgnng  nppii  t^aiiciij^dioiis, 
contended,  that,  even  supposing  them  to  be  vdidt  t^ 
'  Ck>urt  wou)d  not  grant  a  peremptory  roandamos  tD  re- 
store, because  it  deariy  appeared  on  the  &ce  of  the 
return,  that  the  defendant  was  liable  to  be  removed. 
For  Ae  acceptance  of  the  office  of  poBeMBagistrate 
was  inconsistent  with  his  former  office  and  ^iisndered  it 
quite  impossible  for  him  to  discharge  properly  fbedtfti^ 
of  the  steward  of  this  court.  He  referred  to  the*82  G.  3. 
c  53.  5.2.,  42  G.3.  £.J6.  5. 3.,  and  i&  XG^^e.  U^- 
s.  3.  (the  police  acts),  and  to  the  cases  Jt$t  v«  Mtn/ar^ 
Newcastle  (a),  Rex  v.  Mayor  of  London  (6),  Beac  v.  it^r 
ofAxbridge  (c),  Rex  v.  Tidderley.  {d) 

Griffiths^  in  reply  to  this  point,  suggested  that, 
by  the  32  0.3.  c.53.  &2.,  only  two  magisttttas  are 
bound  to  attend  at  once  in  the  pdiee-office:  and  by 
/s.  li.  there  are  three  appointed.  It  was,  therefinre^  very 
possible  to  arrange  business  so  as  to  makeche^wo  offices 
quite  consistent  In  addition  tothi^  any  <:i»rpty  in^- 
igistratp  may  attend  and  doif  die  duties  of  the^offlte.  As 
to  the  objection  of  incompatibility^  it  only  )<i]^ef  to 
oflSo^s  faafving  a  conpeotibn  with  "each  tnher :  /lisyrwtere 
they  are  in  the  same  corporation,' «P  wlkra^thdidiities^^of 


f^)  l^ntf .  iV.  p.  206,     I  ^wr,S80,8.C.        ^  {J^  S  T.  H.IT^ 
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iheoB^  depoDdon^OMof  thegtbcr*  (  Here^  f^  two 
are  wiioUji  ismaomiectedi 

Abbmtp  G*i  J..1  Itiis  Bonedessaiy.  tk>  pt^ottotmceai^ 

jii4g9tfint  iipott.ihe  impal  ol^ed^^  t6keB|4»  ]jbis 

retarn,  because  I  am  clearly  of  opinion,  thatdib  Goi|ft 

are  not  to  grant  a  peremptory  mandamus  in  a  case 

.irjblr$» j£^tiiAi |)aflty;  W9»  ive^tarei^ •  he  might  be  intae- 

($at^/De9i<)Ted  again.!    'Tfa|»<oaseofi{dx?  v.  7%e  Afio^ 

(f  i>fei>pw<ftv>  Cited  ii\irMfrr.  590*9  i»  an>  sntiiorit^ir 

iDpoinU:  r  Tbereiit  i^pMf<)d  bj!  the  retum,  that  there 

!va»  a^3po^er>  to  ;it8moTe>Mjp«  J^o/l^  onddie 

CoiiitdiefimylMtoiinterfbre;  and  there  are  other  oases 

i^vhkbtiqiplMrt  the  4toie  priAisipla     Now,  from  the  fieu^ts 

ataMdtdn  jdhe  faiee  of  this  return,  and  if  they  are  untrue 

the^dtfendaot  ^may  bring' an  action  for  a  false  return,  it 

appears  tbut  the  Tolzey  Court  o{  Bristol  is  an  imme^ 

nHndalrcourty  and  that  it  is,  the  duty  of  the  steward  to 

attttd  It  wiV^never  it  is  held.     It  is  then  stated,  that  in 

1818,  the  defendant  wiis  appointed  to  the  office  of  a 

police  magistrate  at  Shadwellj  and  that  from  that  time 

Jbetcteatd  to  reside  fit  Bristol^  or  within  an  hundred 

nOes'lkaroof;  his^  office  of  police  magistrate  being  one 

vrhiob  reqidres  oG^^nual  attendance  in  I^mdoM.     Now, 

/it)«eenistte*itie.to  be  impossible  to  say,  that  this  did  not 

afibodiafau&dastjsaine  for  filling  up  the  office  with  soiqe 

odi^ipeyso^.   Without,  therefore,  giving  any.  opiniipn 

apooiibeifoilnial  objectionBi  taken  to  this  xeturn,.!  thixik 

<  wt-jk^gbt  ytet  tx^  graht. a  peremptory  man^mus;  be- 

>taiiae,,^by:  so  Idoirig^  we  shall  only  unnecessarily  harass 

i<tli6ipjfctifl*)iirilHiica6e..'.  :.'..  j^. .  M  .  .*  ,  I*  .i.  v..   .  ..r 


18S«. 


llulKito 


R  -V  ^ 


Bi^Yi£Y|J.^\  It  is   in  the  discretion  of  the   Qourt, 
:tfCOrdii^  to  the  cases  cited,  to  grant  a  peremptory 

mandamui^ 


mgaimH    { 
Gmnrirmi. 
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mainSamiis;  aii^ '  although  there  maybe  olijections  to 
tbe  mode  bP  removal  in  this  case,  still,  as  it  appears  on 
die  face  of  t)be  iretiim  that  there  is  good  groond  for  the 
removal  the  only  effect  would  be,  that,  if  we  were  to 
uuJ^e  anjbrder  for  restoring  the  defendant  to  his  office, 
ii  wouI<t  Decbme  the  outy  of  the  corporation  to  remove 
him  again,  ma  more  formal  manner,  tor  his  preceding 
neglect  oF  duty.  tJnder  these  circumstances,  therefore, 
I  think  we  shall  best  exercise  the  discretion  rested  in 
us  by  refusing  to  grant  a  peremptory  mandamus. 

HoLROYD  J.  concurred. 

Best  J.  We  arc  not  obhged  to  do  so  absurd  a  things 
as  to  order  a  person  to  be  restored  to  an  ojBice,  (how- 
ever  irregularly  he  has  been  removed  from  it,)  who  ought 
to  be  removed  again  the  moment  that  he  is  restored.  The 
writ  of  mandamus  was  not  intended  to  enable  a  party,  by 
taking  advantage  of  the  want  of  form,  to  defeat  justice. 
In  the  cases  to  which  we  have  been  referred^  the  Court 
in  the  exercise  of  its  discretion  refused  the  writs,  al- 
though the  parties  against  whom  they  were  prayed,  had 
acted  irregularly.  It  appears  from  the  jadgment  in 
Rex  V.  T/ic  Mai/of'  of  London  {a)y  that  that  refusal  was 
not  hastily  given,  but  after  much  consideraticm  by  tlic 
.  CoutU  .  The  Judges  who  decided  that  case,^  were  not 
referred,  in  the  course  of  the  &rgwaamkt^  to  Sex  V. 
Jxbridge^  which  is  an  authority  in  poiat,  or  I  think 
th^y  woulld  not  have  doubted  as  they  appear  to  have 
^me^  The  question  for  us  to  decide  i^wifttbcr  w««haU 
adyance  justice  by  granting  or  refusing  the  wric     Mr. 

€5riffitks 


Gfj^lMp  la^cefie4 19  dp  die  dnCMf  i/tbe  5#Fc  m       WJ»t 
tke  Tobegr  Caiirt,>iid  he  has  now  i^oipiidtated  hnueU] 
b][  Mxmtiiig  a  situatioii  which  rajoirei  hk  etrmhMi^  at^ 


tendttioe^  above  100  mUei  from  Brisiof.    It.  haa  been 
unad,  t^  bv  afi  arrangwnfnt  with  hit  brother  aaagii 
tn^  he  iMj  always  be  absent  from  London  ai  SahiriaM^. 
om£ai  and  Jfoaulary,  and  tharefi>re^  tiiat  he  OMild  attimdl. 

m  iii  pUe  at  Brts/of  on  Mondms.    But  the  sickness  of 

r'.o^51^"4   ■    ,  ■      ..,     .   -    ^..      ?        -   :.         ■'•-••  ' 
a  iDMMrale  micbt  interrupt  this  arrangement,  or  the, 

ilate  of  the  town  might  require  the  attendance  of  more 
than  the  ordinary  number  of  magistrates.  Ought  any 
nan  to  take  ui  offio^  the  duties  of  whidi  are  to  be  per-, 
fcmsd  at  a  great  distance  from  London^  on  the  ex- 
pectation nf  the  uninterrupted  continuance,  rf  this 
tfnu^iement  amongst  the  pouce  magistrates  ?  By  re« 
itofuigMr.  w^2^/^  insteadof  advancing  justice,  which 
isme  oqect'to  be  maintained  by  a  mandamus,  we  stop 
&  course  of  justice  at  Bristol,  until  he  shall  be  regularly 
mdMralj  ^and  another  person  again  appointed  in  his 


Gi 


^*'  V  Percmptbry  mandamus  refused* 

*  '--  ^^  ''VfEkt  against  Foaktcis.  '  r#*i«iAy, 

J^EOELMtATIiSN  fttate^  fliat  the  plaintiff  was  the  Tbtt^ndk^of 
^^fbdj^lieioi^ dp aeten  prb^  miH^^J 


ilM  tis'^eiltHeft  tkr  Hie  sole  ri^t  axid  liberty  df  ;^'in!L 

yniti%  Hff  isi^ililidn^  tke  i^ 

JUiiMiliirtt  l>iMi  ^otf'a^xiied'tf  Mer <^^     of  ead^^yi';^"^ 


^i^Qii4niiimAiS^Maa9^fkiymdmmwsk\atm'ix^^ 
V01.V.  »C^  '  of 
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18M.       of  the  said  prints,  without  the  consent  of  the  pUuntiff  in 

"        writinir.    The  second  count  stated,  that  the  defendant 
Wtff 
ngabui       wiongfuUy  sold  and  disposed  of  500  copies  of  the  said 

prints,  being  respectively  copies  in  part  of  such  prints, 
by  small  variations  from  the  main  designs.  The  third 
count  charged,  that  a  person,  whose  name  to  the 
plaintiff  is  yet  unknown,  did  copy  500  of  the  said  prints, 
by  varjring  from  the  rnidn  designs  thereof  withoot  the 
express  consent  of  the  plaintiff;  and  that  tbe  defendsnt 
add  and  disposed  of  500  copies  of  the  said  prints  so 
nnlawiidly  copied.  Plea,  not  guilty.  At  the  trial  be- 
fore Jbbott  C.  J*  at  the  Middlesex:  uttings  after  lasi 
Trinity  term,  it  appeared,  that  the  plaintiff  was  the 
proprietor  of  the  prints  described  in  the  declaration ;  and 
diat  the  defendant  who  was  a  print-sdkr,  had  sold  copies 
of  the  same,  all  varying  fixMn  the  original  in  some  re- 
spect, but  preserving  generally  the  design  of  the  originaL 
There  was^  no  evidence  to  shew  that  the  defendant  knew 
the  prints  he  sold,  to  be  copied  from  the  plaintiff's  prints. 
It  was  objected  for  the  defendant,  that  the  action  was 
not  maintainable  under  the  17  G.  3.  c.  57.  for  merdy 
selling  a  varied  copy  of  a  print  The  Lord  Chief 
Justice  reserved  the  point,  and  the  plaintiff  having  ob- 
tained a  verdict,  a  rule  nisi  was  obtained  in  last  Michael- 
mas  term  for  entering  a  nonsuit ;  and  now, 

Scarlett,  Marryatf  and  Beader  shewed  cause.  The 
question  i%  whether  the  prints  sold  to  the  defendant 
can  be  considered  as  copies  of  the  plaintiff's  prints, 
within  the  meaning  of  the  1 7  G.  3.  e.  57.  That  statute 
enacts,  <<  That  if  any  ei^fraver,  etcher,  print-acUer,  or 
other  person,  shall  engrave,  etch,  or  work,  or  cause,  or 
procure  to  be  engraved,  etched  or  worked  in  mezzo- 
tintoi  &C.  or  in  any  other  maimer^  copy  in  the  whole  or 

in 
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in  ptrt#  by  vmykigy  miditig  H^  or  dimimshing  Jiwn  lit 
main  ietigfh  ibo/*  NoW|  it McleaTf  Ihat  an  action  #0014 
\k  against  tbe  pttrty  wko  copied  in  partf  by  Tafjring^ 
adding  to^  dr  diminiahiog  from  the  main  d«gn«  TImt 
ststotetlMn  goes  ctti»  <^  or  shall  print  or  reprint^  or  kapott' 
for  ial%  or  canse  or  proaore  to  be  pnntedi  reprinted^  or 
importid  for  tale^  or  shall  poblisb^  sell^  or  otherwise  dis« 
pose  of  any  copy  of  any  prints  which  ihall  be  engrtivedy  kc« 
in  any  part  of  Greai  BriUUn^  withont  the  express  consent 
of  the  proprietor  thereof  in  writing,  &c«  8tc« ;  then  erery 
nich  proprietOFi  &c«  shall  by  a  ^>ecial  action  upon  the 
caM^  to  be  bronght  against  the  person  so  offen^og^  re* 
oever  such  damages  as  a  jury^  lio.  shall  givci  together  with 
doQUe  costs  of  suit/'  The  question  isf  whether  Aat 
wfaicb  would  clearly  be  a  copy  within  the  former  part  of 
tbc  8aetion«  is  also  a  copy  within  tb0  latter  branch^  The 
whole  dausa  forms  one  entire  sentence!  and  a  oo|gr  with 
ntfiations  is  evidently  within  the  latter  as  w«U  ae  the 
tMrmer*  Indeedi  snch  it  copy  comes  within  the  popnlair 
mie  of  the  word*  Suppose  a  party  copied  a  writing 
witboat  inserting  the  capital  letters^  or  that  ImI  copi^  * 
map  and  pal  the  names  of  the  places  in  itaticsi  each  of 
thew^  strictly  speakings  would  be  a  copy,  though  not  H 
copj  m  all  its  parts»  8q  there  tnay  be  a  copy  of  a  print 
with  9maU  Fariationsi  although  it  be  not  ad  exact  c6py. 
hi  Gakagan  ▼.  Cooper  {a\  the  declaration  tiotifioed  the 
csie  to  the  selling  eMCt  copies.  Here^  the  deslaf  ation 
oontaias  ft  OouHt  for  selling  Copies  in  part  by  smalt 
Tsriations  hem  tl|e  main  design^  and  therefore^  that 
point  does  not  ariiei  and  the  ofcgection»  if  It  be  one^  ie 
on  die  record.  The  8  G.  2^  d  IS.  5«  1«  ie  a  statute  on 
the  same  subjecti  and  enacts,  <*  That  every  person  who 
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189Jt       shall  inTent,  design,  engrave^   &c   in  mezsotinto  or 
•- from  hit  own  work  and  invention*  shall  cause  to.be  de- 

J«^^      signed  and  engraved,  8tc  any  print,  shall  have  the  sole 
right  of  printing  and  reprinting  the  same  for  the  term 
of  14 years;  and. that,  if  any  printseller,  or  any  other 
perscm  wha;tsoever,  shall  engrave^  &c  as  aforesaid,  or  in 
any  other  manner  copy  and  sdil,  or  cause  to  be  en- 
graved, etched  or  copied,  and  sold  in  the  whde  or  in 
part,  by  varying,  adding  to,  or  diminishiog  from  the 
main  design,  or  shall  print,  reprint,  or  import  for  sale^ 
any  such  print  or  prints,  or  any  parts  thereof,  without 
the  consent  of  the' proprietor  or  proprietors  thel'eofin 
writings  signed  by  him  in  the  presence  of  one  or  more 
credible  witnesses,  or  knowing  the  same  to  be  so  printed 
or  reprinted,  without  the  consent  of  the  proprietor  or 
proprietors,  shall  publish,  sell,  or  expose  to  sale,  or 
otherwise^  or  in  any  other  manner  dispose  of  such  print 
without  the  consent,  then  such  ofiender  shall  forfeit  die 
plate  on  which  such  print  shall  be  copied,  &c.  to  the 
proprietor  of  such  original  print,  and  shall  forfeit  five 
shillings  for  every  print  found  in  his  custody,  either 
printed  or  exposed  to  sale,  contrary  to  the  true  intent  of 
this  act,  &c"    The  copy  there  contemplated,  wms  dearly 
one  varying  from  the  original  and  not  an  exact  copy. 
In  that  act,  it  is  true^  it  is  necessary,  in  order  to  make 
the  seller  liable  to  the  penalty,  that  he  should  know  that 
print  to  be  a  copy,  but  that  qualification  is  omitted  in 
the  17  G.  3.  c.57^  the  l^islature  evidently  intending 
to  extend  a  further  protection  to  the  proprietors  of  sudi 
works,  and  for  that  purpose  making  the  sdler  of  every 
copy  responsible  to  the  author. 

Gumey  and  Dewnan^  contriL    This  is  a  penal  act; 
for  the  defendant  is  thereby  rendered  liable  to  double 

costs. 
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eoits.    Tlie  action  is  not  brought  for  a  penalty  under 
die  8  6*  2.  e.  13.  but  is  a  specif  action  on  the  case^ 
given  by  the  17  G.  3.  c.  57.    In  the  former  statute,  the 
persoDS  engraving  and  selling  the  prints,  or  causing  to 
be  engraved,  cc^ied,  or  sold,  in  the  whole  or  in  par^ 
tre  guilty  of  an  oflfence.    But  the  party  merely  selt 
ing  is  only  guilty  of  an  offence  when  he  knows  it  to 
have  been  printed  without  the  consent  of  the  proprietor. 
Considering  the  two  acts  together,  it  is  rather  to  be  in- 
ferred that  the  legislature  meant  the  seller  only  to  be 
liable  to  an  action  where  he  knew  the  copy  was  printed 
without  the  consent  of  the  proprietor.    The  statute 
mesntto  distinguish  between  a  fraudulent  alterer  and 
a  mere  seller.     Here,  the  prints  sold  by  the  defendant 
^ried  from -the  plaintiff's  prints ;  and^  therefore^  can- 
not be  ocmsidered  to  be  copies.    The  case  of  Gahagan 
V.  Cooper  {a)  is  expressly  in  point.    It  was,  in  that  case^ 
held  to  be  no  offence  under  the  38  G.  3.  c.  71«,  which 
was  made  to  prevent  the  pirating  of  busts  and  other 
%ure8,  made  and  published  by  statuaries,  to   sell  a 
pinted  cast  of  the  bust,  if  the  piracy  has  any  ad- 
ditioa  to  or  diminution  from    the  original,   and  the 
words  of  that  act  of  parliament  are  very  similar  to  the 
present 


1822. 

tVitf 

tkgmmt 


Abbott  C*  J.  This  act  of  parliament  was  intended 
to  preserve  to  artuts  the  property  of  their  works.  The 
question  is,  what  is  the  meaning  of  the  word  ^  cop/'  of 
a  print  Now,  in  comnon  parlance,  there  may  be  a 
copy  of  a  print  where  there  exist  small  variations  from 
the  original;  and  the  question  is,  whether  the  words  are 


(a)  ZCamfb.UU 
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1989^  ttwd  ia  tbat  popular  wsm  in  fthki  Mt  of  pttikaunt 
'ZT"  Tbtf  if  to  b«  eoUected  from  locking  al  tht  whole 
JP^  clause^  by  which  i%  U  providedf  that  if  any  one  iludl  ca- 
gray%  &&»  or  in  any  other  nmm»  oo|qr»  in  tha  wbok 
or  in  partf  by  varyingt  adding  to^  or  dJBunUiiflg  firoi^ 
die  main  designt  or  ahaU  print  or  reprint^  or  import 
for  lak^  or  publifbt  sell^  or  otherwise  ilispoie  of  aiiy 
copy  ofanypriotyheaballbeliaUetoanafliott.  Now» 
if  the  MlUng  of  a  oopy  with  colourabk  virialioal  it  oot 
within  the  act  of  parliament!  the  printing  or  importtng 
for  sale  auch  nopiea  will  not  be  probibitedi  The 
whole  muat  be  taken  as  one  sentenee;  and  the  ade 
of  any  copy  of  a  print,  although  there  may  be  some 
l^cJoorable  alterationt  is  within  the  act  of  parliament. 
The  case  of  Qohagan  v.  Co^pn  inroeeeded  upon  a 
di^rent  act  of  parliament.  In  thiacaaoi  Jamsatiafied, 
the  verdict  is  right ;  and,  therefore^  thia  role  mmt  be 
diicbarged. 

Batlsy  J.  X  am  of^the  same  opinion.  The  pro*- 
▼iaions  of  the  8  G.  2.  c*  IS.  are  entitled  to  great  weight 
in  the  construction  of  this  latter  act  of  parliaasfot. 
That  act  impoaei^  firsti  a  penalty  uponany  persona  who 
shall  engrave^  copy,  and  sell,  or  cause  to  be  copied  aad 
sold,  in  the  whole  or  in  part,  by  varying,  adding  to,  or 
diminishing  from  the  main  design;  and,  secaoiadlj^  upon 
persons  selling  the  same,  knowing  them  to  be  ao  printed 
or  reprinted.  The  act  of  the  17  Op  d»  &  67.  waa  passed 
to  remedy  the  same  mischief  and  the  words,  **  knowing 
the  same  to  be  so  reprinted,''  are  omitted  It  may, 
therefore,  be  fairly  inferredi  tliat  the  L^lature  meant  to 
make  a  seller  liable^  who  did  not  even  know  that  they 
were  copies.  The  former  pari  of  the  1 7  G.  3.  c.  57.  s.  1. 
1  applies 
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applies  to  persons  who  actually  make  the  copy,  and  whO| 
therefor^  must  know  that  ic  is  a  copy.  But  the  latter 
branch  applies  to  all  persons  who  shall  import  for  sale, ' 
or  sail  a,Dj  copy  of  a  pript.  Every  person,  therefijnre, 
who  sells  a  copy  which  comes  so  near  the  original  as  this, 
is  thereby  made  liable  to  an  action.  There  can  be  no 
reason  why  a  person  should  not  be  liable  where  he  s€}ls 
a  copy  with  a  mere  collusive  Tariaticm ;  and,  I  think, 
we  should  put  a  narrow  construction  on  the  statute^  if 
we  held  such  a  collusire  variation  from  the  original  not 
to  be  a  copy.  A  copy  is  that  which  comes  so  near  to 
the  original  as  to  give  to  every  person  seeing  it  the  idea 
created  by  the  original.  For  these  reasons,  I  think,  the 
plainti£P  is  entitled  to  recover ;  and,  consequently,  thut 
the  rale  must  be  discharged. 


7W 


Faakcii. 


HoLROTD  J.  I  am  of  the  same  opinion.  We  should 
be  careful  not  to  give  too  extensive  a  construction  to 
this  act  of  parliament,  but,  at  the  same  time,  one  suffi- 
cient to  remedy  the  mischiefs  intended  to  be  guarded 
against  The  question  is,  what  is  the  meaning  of  the 
word  *<  copy."  Now,  in  the  preceding  part  of  the  dause^ 
the  legislatnre  have  called  that  a  copy,  which  is  not 
strictly  so  in  all  its  parts,  being  one  varying  from  the  main 
design;  and  I  think  that  the  word  must  have  the  same 
coQstmcdon  in  the  latter  part.  Gahagan  v.  Cooper  was 
decided  upon  another  act  of  parliament,  and  L^rd  EIf- 
lenborougKs  judgment  proceeded  upon  the  particuUff 
mode  in  which  the  counts  of  the  declaration  weris 
framed. 


BffiT  J*  concurred* 


Rule  discharged* 
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'.f.ii^    t,  T>on<tv^U       /■^     -JCJf      'fO 


Wtbutim^       WooLLET,  ExecutHx  of  WooLLBT,  decea0ed» 
against  Clark  and  Another. 


Hie 


MMMi  imu  in         In  the  first  count  the  goods  were  laid  to  be  %|)ro- 
ftomtiMtiiiM    perty  of  the  testator;  in  the  second,  of  the  plaiiiti£^ 

f^  his  d^ith  •  in 

wadBiniMm-    »  execatriz.    Plea,  not  guilty.    At  the  triali  bc&re 
X^£^      MboitCJ.  at  the  itfM&0dS»:  sittings  afb^ 
ESnximL     ^"^  ^®'™*  ^^  following  fiu:tB appeared  in  evidence:  d^ 
testator  died  on  the  16th  Jme^  .1619;  at  that  time  the 


whOTB  A.  look   defendant,  Clarkf  had  in  his  possession  a  will  of  the 


i\  testator,  bearing  date  the  29th  April  in  that  y^si^  by 
wUohiMWM     which  he  was  aj^inted  executor.    This  will  was  proved 


on  the  SSd  Jitne^  1819,  and  administration  was  granted 

^  ''^wat  ^  Claris  and  he  directed  the  sale  of  the.sereral  articles 

>.^  .'yy^    mentioned  in  the  declaration,  which  were  sold  bfthe 

^^'^JL?*^  ^    <>^P  defendant,  an  auctioneer,  on  the  SOth  Juhu  1819. 

ngucful  cxoca« 

tor inao action  The  testator  had  made  another  will  cm  the  12th  Jbu^ 

ontidcd  to  re-  181 9,  by  which  he  appomted  the  plaintiff  his  es^otrix ; 
value  of  tho  Aud  it  was  proved  that  the  defendants  had  notice  of  this 
SuL^r^^  second  will  previously  to  the  sale  of  the  goods.  The 
Son'^Sl  "«cond  will  was  proved  on  the  Slst  Mg^  1821,  (thepto- 
^SShm  had*aZ  '^^  ^  *®  ^"^  ^^^*  under  which  the  defisndants  acted, 
B^hibtrnd^  having  been  revoked  upon  citation,)  and  administrstion 
was  granted  to  the  plaintiff  It  was  contended,  oa  the 
par(  of  the  defendant,  that  the  revocation  of  the  probate 
of  the  first  will  did  not  avoid  all  the  mesne  act%  :but 
that  the  defendanta  might  shew  due  adminialratiGO  of 
the  assets  to  the  amount  of  the  value  of  the  goods. 
The  Lord  Ghiirf*  Justice  would  not  allow  the  defendants 

to 
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to  give  eviiknce  of  administratioii  of  the  assetSi  and 
the  plamttf  obtained  a  yerdict  for  the  full  yalue  of  the 
goods.     A  rule  nisi  having  heesa  obtuned  for  a  .new 

Brougham  and  Putty  now  shewed  cause.    The  oro- 
perty  TMi  in  the  executor  ftom  the  time'  or  the  dJLth    < 
oT^&e  ta^atbf;  iatid,  consequently,  the  defendant  m  this    > 
case'llad^nb  iriglit,  as  against  the  righUul  executor/^to 
sdl  these  goods.    The  case  of  JUtni  v.  DimcLis(a)  is  an 
anthoii^  only  to  shew,  that  a  paymoit  made  to  an 
executor,  acting  under  an  existing  probate,  by  a  party 
Ignorant  of  Its  being' utifiiirly  obtained,  is  valid;  and  ^ 
Park&  V.  1Cat{b)  only  shews,  that  the  party  will  be 
boond  by  a  legal  act  done  by  an  executor  de  son  tort ; 
bat  here  the  act  was  ill^;aL 
-  t'  '"    • 

Tke  SoUdtor^Qeneral  and  Wightman^  contra.  In 
AOtk  ii  Dundtis  it  was  held,  that  the  payment  of  money 
to  an  executor,  who  had  obtained  probate  of  a  forged 
w8l^  was  a  good  discharge  to  the  debtor  of  the  intes* 
tilie;  flcdd  in  PackmatC%  case  (c)  it  was  held,  tliat  though 
letters  of  administration  be  countermanded  and  revoked, 
a^giitor  sale  made  by  the  administrator  acting  under 
the  probate^  was  not  thereby  defeated;  and  Seiniri  y.  /^ 
Semhe(dj  is  an  authority  to  the  same  effect.  ^  ^ 


18^2. 


WooLLsr 

agamal 


Atoorr  C.  J.  There  is  a  manifest  distinction  betwieen 
tliecaie  of  an '  administrator ^and  ah  executori  An  ad- 
miiibMtdr'dlBrives  his  title  #hblty  from  £^e  ecclesiastical 
court    He  has  none  until  the  ietten  of  administration 


^l 


(a)  8  T.  R.  Its. 


(6)  lJ^.nafiif.6S9^^ 


are 
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an  gnmtad,  and  the  property  of  the  deceased  rests  in 
Um  only  from  the  time  of  the  grant  An  execator,  on 
dift  other  hand,  derives  his  title  from  the  will  itself,  and 
the  property  vests  in  him  from  the  mopient  of  the  tes- 
tator's death.  That  being  so,  the  property  vested  in 
the  plaintif]^  as  executrix,  from  the  time  of  the  death  of 
the  testator;  And,  consequently,  the  defendants,  who 
had  notiee  of  the  second  will,  had  no  right  to  sell,  and 
thfvdbre  are  liable  in  this  action. 


Bayut  and  Holbotd,  Jasdces,  oonourred.  • 

BssT  J.  Where  a  party  obtains  a  judgment  irr^o- 
larly,  which  is  afterwards  set  aside  for  irregalarity,  be 
is  not  justified  in  acting  under  it ;  but  the  sheriff*  is  jus« 
tified*  Here,  the  first  probate  was  irregularly  obtained. 
The  party  who  obtained  that  probate,  therefore,  was 
not  justified  in  selling  the  goods ;  but  a  creditor,  who 
paid  him  a  debt  while  the  letters  of  administration  were 
unrepealed,  would  be  protected. 

Rule  disdiarged  (a) 

(«)  8m  ^UBpt  v.  JBirwi,  1  Ar.50S. 


Uaif  15tfa. 


The  King  against  The  Sheriff  of  Middi.£sex, 
in  the  Case  of  Woodward  v,  Feltham • 


^S^^^i  ^BBv<H4Af  had  obtained,  in  hut  term,  a  rule  nisi, 
obteioed  after  for  setting  aside  an  attachment  Against  the  sheriff, 

tmnmons  to  ^ 

attend  before  a  for  not  bringing  in  the  body,  on  the  ground  of  irregu- 

jttdge  foV  pay- 
ment of  debt 
wad  posts,  the  pUintiff  >  atlomey  not  hsTing  attended  at  the  time. 

Isrity. 
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]aiify»    On  •hewing  csuie,  the  matter  was  rfferrad  to       ISSt. 
tli#  Mast«ri  wboi  on  tbU  day,  reported  that  the  dtfimd'*      STIT 

Hie  Knro 

0ai  oogbt  to  haye  justified  his  bailoa  Monday^  Aih       agamu 

^^  xun  fiucnff  or 

FybrUBTjf^    On  Suturday^  8d  Febrmty^  the  defendant     Mioslessx. 

iOTTed  a  sumoMMis  for  payment  of  debt  and  costs,  re^ 

tiuBable  oa  the  4th.    The  plaintiffs  attorney  did  not 

Aliandt  and  the  summons  was  renewed  &r  the  5di.  The 

bail  not  baring  justified  on  the  4th«  the  pUintiff»  on  thd 

fiibf  obtained  the  atlaehmcrnt.    The  Master  was  of  opi^ 

nion,    that  the  attachment  was  irregnlar,  because  the 

plaintiff's  attorney,  by  absenting  himself  from  the  first 

•WBBonsi  ought  not  to  be  allowed  to  get  the  advantage 

4at  ma  attachment^  which  he  would  not  have  got  If  ha 

liid  attended  I  aa  the  Judge  would  probably^  in  that 

OiSi^  hare  direeled  the  debt  and  costs  to  be  paid  on 

the  iihf  and  if  not  patdi  then  the  sittadiment  mig^t 

ItaneiaiDed. 

nig  Courts  after  hearing  Abraham  in  support  of  the 
rule,  and  2X  F.  Janet  eQntr%  made  the 

•  Rule  absolute. 


Harvey  against  Cooke.  Friday, 

May  17th. 

/2UBNJEY  bad  obtained  a  rule  nisi  to  discbarge  the  On  an  appUc*- 

defendant  out  of  custody  m  tbiscase^  on  the  ground  charge  a  de. 
that  she  was  a  married  wonuuu  The  defendant's  affidavit  J^todyoTthe 
stated*  that  she  was  a  married  woman,  <<  as  by  the  cer*  ^".tu^Jd  ^ 
tificate  annexed  will  appear,''  and  that  her  husband,  ^;^;y''th^ 

that  fact  should 
be  poaitifely  itated  in  the  affidavit.  And,  therefore,  where  it  was  9«rom  that  she  was  a 
imrmi  woamh  U  hjf  certificate  annexed  will  appear,  it  was  held  insufficient. 

James 


Coon. 
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1822.  James  Stamp  Sutton  Cooke,  wfis  still  alive.  She  also 
stated,  that  she  had  never  represented  herself  as  a  single 
woman.  The  a£5davit  also  contained  circumstances, 
bj  which  it  appeared  that  the  plaintifi  were  acquainted 
with  her  oorerture.  The  affidavits  in  answer,  positively 
negatived  these  facts^  and  stated,  that  she  had  repre- 
sented hersdf  as  a  widow,  which  the  plaintiflSs  believed 
to  be  true  when  the  goods  were  obtained  in  JprS, 
1821.  The  certificate  annexed  was  of  die  manii^  of 
James  Cooke  to  Sophia  Saunders. 

Whatdof  shewed  caus^  and  contended,  that  iriiefe 
goods  had  been  obtained,  as  in  this  case^  under  a  frud- 
ulent  misrepresentflition  of  the  defendant's  situation,  the 
G>urt  would  never  interfere  to  relieve  her  on  motioii, 
but  would  leave  her  to  plead  her  coverture.  Here^  too^ 
the  affidavit  is  insufficient ;  for  she  does  not  swear  posi- 
tively that  she  is  a  married  woman,  but  only  that  she  is 
so  as  by  the  annexed  certificate  will  appear ;  which  is 
ako  in  a  different  name  firom  that  of  her  husband. 

Gumey  and  Chitty,  contra.  It  is  not  denied  that 
she  is  a  married  woman;  and,  therefore,  it  is  osdess 
to  keep  her  in  cuiftody,  as  she  must  ultimately  be  dis« 
charged. 

Per  Curiam.  It  is  clear  that  the  affidavit  is  not  soffi- 
dent  in  a  case  like  this.  It  is,  at  all  events,  necesssry 
to  swear  positively  that  the  party  Is  a  married  woman. 
It  is  not  necessary  to  decide  what  would  be  the  esse 
if  that  bet  had  been  positively  sworn  to  by  the  de- 
fi^idantt 

Rule  discharged. 
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1822. 


Chafpell  and  Others  against  Ashley.  FHdtnf, 

®  Afayl7th. 

ANDREWS  moved  for  a  rule  niBi,  to  discharge  the  Hie  notices  re- 
rule  obtained  by  the  plaintifis  for  bringing  up  the  3^0.  ^ss. 
defendant,  under  the  compulsory  clause  in  the  Lords'  i^^^ij^^;^ 
act,  for  irregularity,  in  consequence  of  the  insufficiency  3^^„"  ^ 
of  the  affidavit  on  which  it  was  drawn  up.     By  32  G.  2»  ^•w*-   Where 

*^  ^  the  femce  w«a 

c28.  5. 16.  notices  are  required  to  be  served  on  all  and  ^om  to  be  on 

^  ,  ^     the  attorney  of 

every  creditor  or  creditors  at  whose  suit  a  prisoner  is  a  creditor  re- 

fiiljqg  abrottdy 

detained  in  custody,  if  such  creditor  or  creditors  can.  it  was  held  suf- 
be  found  out  or  met  with ;  and,  if  not,  then:  to  the  seve-  thT^daTitXl 
nd  attornies  last  employed*  in  the  respective  actions  in  hrJaa^Uie  •!-* 
which  such  prisoner  shall  be  detained  in  custody.   And  *^2linthc"" 
it  further  provides,  that  every  such  prisoner,  who  shall  "V!  ?°^. 
be  brought  up,  &c  shall,  on  proof  being  there  first  soWent  wm  de- 

,  ,  tainedf  the  ob- 

made  of  such  notices  as  aforesaid  having  been  given,  jection  being 

J  ,.  .  «•  11    .  J  ^    o        taken  by  the    . 

deliver  m  open  court  a  full,  just,  and  true  account,  occ  imoWent,  and 
The  affidavit,  on  which  the  rule  was  obtained,  stated,  enheo^t^ 
that  Mr.  Bisky  one  of  the  detaining  creditors,  had  been 
lerved  with  a  notice,  by  delivering  and  leaving  a  copy  oi 
it  with  one  of  his  clerks,  at  his  house  in  Comkitt.  As 
to  another  creditor,  named  Dickens,  it  was  sworn  that 
he  was  resident  abroad,  and  that  the  notice  was  person- 
ally served  on  Mr.  Pocockf  one  of  the  firm  of  Pocock 
and  Co.,  his  attornies ;  but  it  \^as  not  sworn  that  Pocodk 
and  Co.  were  the  attornies  last  employed  by  Dickens  in 
the  suit  under  which  the  defendant  was  detained  in  cus- 
tody. It  was  contended,  in  support  of  the  motion,  that 
the  legislature,  in-  requiring  service  on  the  creditor,  if  he 
can  be  found  or  met  with,  obviously  must  have  meant 

personal 
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1888«       personal  service^  and  then  the  service  on  BiA  was  de- 


Chattkll 


fectiye ;  and  that  the  affidavit  as  to  the  service  on  Pdcock 
ogf^'ui       was  defectivei  in  not  following  the  words  of  the  act. 

AlBLST. 

This  act|  if  disobqred,  entails  highly  penal  ooose- 
^enoes  on  the  defendant;  and^  therefore^  the  affidavit 
shoold  be  quite  accurate. 


Per  Curiam.  The  serviea  of  these  noticas  was  qtute 
sufficient;  ibr,  as  to  that,  this  provision  of  the  act  of 
parliament  iB»  probobl j,  directory  only.  It  was  not 
intended  for  the  benefit  of  the  insolvent,  bat  of  the 
creditony  lAio  were  to  take  an  interest  under  the  assigo-' 
mcnt  ci  his  property.  And  no  olirfectioD  is  made  en 
their  parts. 

Bnlenfiiied. 


^^^^  ^  Shadwell  against  Berthoud. 

rfw^tfl?^  Tj^^^^^^  ^*^  obtained  a  rule  to  shew  cause,  why  tkc 

that  it  may  ren-         plaintiff  should  uot  be  at  liberty  to  s%pn  judgDMot 

sonably  induce  /..*»«  «  t  • 

the  pUimiff  to  as  for  want  of  a  plea«  The  action  was  brought  against 
in  order  to  '  the  defendant  as  acceptor  of  a  bill  of  exchanges  flea, 
d^^tMMhe  ^^  ^  plaintiff  was  indebted  to  the  defendant  in  ft 
i^dTviTdiat^'^  larger  sum,  by  virtue  of  a  certain  recqgniaanoe  acknow' 
^j  P^^  ledged  in  the  Court  of  Exchequer,  which  recogniaance 
permit  the  \     ^as  Still  in  foil  force  and  unsatisfied,  <<a8  by  the  isid 

plaintiff  to  sgn  ^  '  ^ 

judgment,  as     recognisance^  remainisff  in  the  said  court,  more  felly 

for  want  of  a  , 

piM.  appears  f  and  concluded,  that  the  defendant  was  rtsdy 

to  verify  this  by  the  record :  wherefaie^  &e»    The  sfi- 
davit  stated,  that  this  plea  was  wholly  fidsOi 

Espinasse 


IN  TH«  THtBD  Yeae  OF  GEORGE  IV. 

Bspinasse  shewed  causey  and  contended,  that  there 
was  DO  ground  for  this  application ;  and  that  the  proper 
coarse  was,  either  for  the  defendant  to  have  replied  or 
demurred  to  the  plea* 


751 
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Sbadwkll 

OffrtHtt 

Beathous. 


Per  Curiam.  This  rule  must  be  made  absolute^  for 
the  plea  was  obviously  for  the  purpose  of  gaining  time^ 
and  would  naturally  induce  the  attorney  for  the  plaintiff 
to  consult  counsel  upon  it ;  and,  in  such  cases,  if  the 
plea  be  &lse^  the  Court  wiH  permit  judgment  to  be 
signed.  If  these  pleas  are  to  be  tolerated,  the  defend- 
ants ought,  at  least,  to  be  compelled  to  adopt  old  and 
wdl-known  forms* 

Rule  absolute,  (a) 

(a)  1\uB  rale  wis  again  laid  down  by  the  Court  in  ^o(fy  ▼•  Johmon,  in 
tibb  torn.  There  the  plea  was  the  general  issue  as  to  all  the  plaintiff's 
tesad,  except  a  csertain  turn ;  and  as  to  one-third  of  that  sum  a  bond 
giren  in  atisfaction ;  as  to  another  third,  a  set-off;  and  as  to  the  residue, 
a  promisBory  note  for  the  amount,  given  to  the  plaintiff,  and  still  due. 
There,  also,  there  was  an  affidaTit  that  the  plea  was  altogether  fSdse,  send 
the  Coort  pennitted  the  plaintiff  to  sign  judgment.  In  CorheU  t.  Powdl, 
in  Ibe  same  term,  the  facts  were  these,  Debt  on  bond  by  an  executor. 
Plea,  assignment  of  the  bond  before  the  death  of  the  testator,  and  payment 
to  the  assignee.  Replication,  taking  issue  on  the  payment  to  the  as- 
■igoee.  According  to  the  ordinary  practice,  the  similiter  was  added  in 
the  office ;  and  after  notice  of  trial  given,  the  defendant,  according  to  the 
ordinary  practice,  struck  out  the  similiter,  and  demurred  specially  to  the 
RpUcation.  There  was  an  affidavit  that  the  plea  was  false;  and  the 
Court,  utttT  hearing  Gaselee,  who  shewed  cause,  and  Merewether,  in  sup- 
port of  the  rule,  made  the  rule  absolute  for  signing  judgment,  as  for  want 
ofaplei. 


s.^u,^j^  JM— i*'>IW8M»  i^^dfOfifVL^mi^tD.^ 


party  Kad  the^  whole  *  da^  Ho  '^t*»BK  ArlWW  » 
motion  coulS  Hot*  be  marfe  tflf  OTB^WftiHf  tt/r'^ 


;  kJL  ^a   ^^*^^AYLEY  '^.^   itlie  momefi* the  twHtt^ 

.«^  >»*^3  'irikriocutoty  judgment,  thfey  "iirtiy  'llwMHFiWWFy  j*" 


•vru*  .^  W 


quiry/or  refer  lit  to  the'Mast&J  ^-»  JW^'Wo^^"^ 
,,  ,,^.  ,..  .^  *  sMet  how  this  will  app'ear  6n  *e  tSftra? afflrtjjj 
^T^^^T^  ^Who  etitor  thete V  this  ttife,  •?fi«f«l»l*;  "bljN'WP 
..::u7Zl^    a&olute.  ._     -T^ 

-r^irq  t>iU  5ci;l  /.ant  '»^;^  ^  tMampJik 
^iirv.'^f,?'    f,4t   tea    i!>ijfnj*iuii   ,' 

ixas   ,  •^iofii«'t?in  tuii  ^  3fciiiiiidl|  mlft  ^ 


nr  tfl*  Tanv  Y«mi  or  OKMCffi  tV.  7A3 

Mii2. 


IMA 


«M^%r^orfcii4Ubpar,8Ee.  The  4eCmd«*t  flc«M  m#v 

tiit^iiUPtij  III  ir  rtir  r r^"  •P'MtlMjf;^ 

|UMiiiri»y  aoU^  Md  9M«  aotiee  to  the  pl^Mir  to  HSi^fcr.' 
pMto**eBmid«t«tS<«iBrdieiioto;  l>e  •!«>  «btoUM<  •  2*^f^. 
Aii^t4Nder  fer  ptttkofau*.  «*der  •!»*  the  pWii«  *-^^^ 
^iil  ilpljiifriiil  $  iMTTinilir  i^-'-j  fht  coomigntiM  tot  Jl^^TTAe 
thtMto  to  have  bMi  buwieM  done  by  the  (daintily  m  ^'T';;!^- 
mumf  for  tfa«  defoadint,  prior  to  Jufy,  1816.    At  dw  A«i«Bfcnipt'> 
ftfLt*.  th» Chaflflg  wttHiff*  in  diia  t«nn,  befi»e  J6fto«  TteMtte 
G>JiM,itap|iwr«cl,th«t,oiithe3d^(Wfai&er,  1815,acon*-  ea^^vM 
Try—  of  jMDkmpti^  was  iasned  against  the  defendaot,  ^^^"^ 
Hlv  w^tA  he  had  obtained  his  certificate,  and  that  *J™^'|||^ 
A,  rfMiif  «M  a  eonauMiooer  named  in  die  omnmic-.  Mcwitr  wa*  in- 
rfM^  fldi  Ihttt  1m  actttl  as  nicbi  ud  signed  the  deftttd^  mm^t^M 
.iillflriitir    The  note  was  giTeo  in  the  interval  be*  «pttt  H* 
itheaeodod  a^  tMnl  meetingt  under  Uie  ocMaoiii- 
The  ddbt  fcr  wWch  the  note  was  giteii,  was  not 
dw  conoHssion.     Upon  this,  Gmwejf^ 
ftrihe  diftnilwt  ^hgeeled  «l  the  trial,  that  the  pro* 
Imfid,  iiia«iA  as  4e 
horn  dM  debt,  for  the 

bgr  *•  p»>i««  by 

it«Hli  flit  townflteidt  tiMt  a  isudjier  dherid  atail 
•  gf  Hi  «p.»  M  f  ^  II     afld  wWIe  the 

aifl 
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1622.       tbougbt  that  a  person  circumstanced  as  the  defendant 
-au.fi  ^^^  ^  ^^  ^.^^  ^^^  j^^     ^^  ^j^  ^^^^  ^  ^1^^  plaintifl^ 

Hatwood 

<v>**u(        could  not  be  considered  a  free  agent,  and  he  directed 
*"  k  m>h*uit^    krid  now, 

;  "  Siklbt  the  pMntiffJ  Tbet^  was  nothing  hi  tlAs  case 
.  *t6  JteW  toy  imptoiJer  pradic6  by  the  plaftiliff,  tt  iiflcr 
"to  obtain 'this  note,  or  diat  atiy&tottf  of  fhl^'Ms 
'  hfeld  out  aft  an  Induceniebt  It  is  clear,  that  a  seetitity^ 
given  by  a  bankrupt,  after  A  commn^ofl  hi^  been  sbed 
out,  ti>  a  creditor  for  apre^sdsting  ddi>t,  Hihl&&:  Tine- 
man  v;  Fenton  (a) ;  and  there  is  nothing  to  take  this  ease 
out  of  the  rule  there  laid  down.  Hete  it  i^as  an  ad- 
vantage to  the  other  creditors ;  for  the  plfidntiff  not  hikv- 
!ng  proved  bis  debt,  the  dividend  to  them  ihuCp^  tanto 
increased  by  it,  ^^ 

Per  Curiam.  If  a  security  be  taken  in  ordc^  * ttf'&- 
dnee  a  commissioner  to  sign  a  baukmpt'b  deiitiltbah^  it 
would  dearly  Be  void;  and  it  U  against  public 'j(><!dffijr9 
that  any  thing  leading  to  that  result  should  heiHb^. 
A  commissioner  has  an  important  public  dcrfy'1C<i^Ws- 
diarge^  and  this  would  naturally  have  a  tetfdebliiy'to 
warp  his  conduct  in  the  discharge  of  i(|  and  tii^liidik- 
x'upt  cannot  be  ptoperly  considered  as  a  frie'aj^f^^^ln 
giving  a  security  under  such  clrcuthstancesJ   ' '' '  '^''"' 


.... 

Raleiefiised. 

(a)  aNi9K544. 

'.I          ..... 

'"  •  V  >•;;;    UIim\\o'3 

.     . 

.    ,  :  c.;l'3i  111  hl^h 

.   '.    -      A 

.^  .c,  .tJ  61   Bib  lo 

'i  L.€ 
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The  Kino  ^^-oiW  The  Justice.  «f  /J.A?fg4sg»B|:,  j^,^ 
J^  Wffil^4MSi,  ha4.  .<>)>t^;j?A  .^afCJ^uflW  .%,l<inan.  The  is  c, 3. 

iPPWtt9f -fiW^f^^^i  iSB^nst  fh9^^1l,owapQP,  of  t^  sp^  pf 

Mj  ^,  4.S,.jQ[<?«  3vjCt  ^9.  s.  4^  had  laid  hia  accpupts 
J}e%B  5^  YjB^^ry,  xppptinjg,^  op  the  26th  October  last^.  when 
;J^  j^/fpjii^jC^^tjpp,,  Ijeing  the  amount  of  the  exp<!Pses 
,ji^^  jjuro^^ef^^n  for  ^  mbdeqaeaDor  against  MT.Satmtel  / 

Waller,    a   dissenting   minister,  for  preaching  in  the 
streets,  was  disallowed  by  the  vestry.     He  then,  pur-      ^  ' 
ifBJ^t  |tQ  the  act|  kid  the  accounts,  on  the  1st  Novgmber 
ij^l^ibr^  two  justices  of  the  peace  for  thcrcounty,  by 
^iifj^m  fhp  disputed  item  was  allowed.     Against  this  al- 
^f!^f^SUix^n^ld^  one  of  the  overseers  of  the  ^o^frnsl^, 
"WP^^^.h  AV  fhe  sessions,  the    remaining  qv^rse^ 
'  ^IPSI)^'^  ^^  njumber,  appeared,  and  being  sworn, 
.  ^^|,^  <>pcn  qoyrt,,  their  (]issent  from  the  appeial ;  and 
^^n^j^a^g^o^d  the  sessions  dismissed  it,  being  of  opi- 
nion, Ihat  upkss  t|ie  major it^j  atjeast>  of  the  oyer^prs 
^concurred  in  it,  the  fifth  section  of  the  act  gave  no 
i4)peal. 

Ccitman  shewed  cause.    The  Sessions  have  decided 

right  in  refusing  to  hear  the  appeal.    By  the  5th  section 

of  the   18  G.  3.  c.  19*  it  is  provided,  that  in  case  the 

3  D  2  overseer 
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Wffi^      ^renee^r. or  cnreneers  of  the  poor  cit  any  township  diall 
'^^^^     find  Uie.pariftK  U  aggrieve^  by  any  thing,  done  or  omk- 
Tux^-^  of  ^ '^J^  the  constable,  or  shall  have  any  material  objection 
X^VdiittnU^  to  thi^  aoqounty.or  to  the  determination  of  the  justice 
ipea^iejt^.  ift;  tjbe  4th  section,  they  may  appeal.     It  is 
l|ipt  saji^  ^^^(^  ov/srseer  or  overseerss  or  any  of  thcsn, 
xxuijr  9f>RCi!9^,,  A.  di^^n  is  ?es(ed  in  Uiem  by  the  act 
of  jyurljainjgBtyyfaich  the  majority  are  to  eaenctse.: ,  And| 
hece^^the  maJ5»ity  have  decided  against  Che  appeal.  iZor 
T.  Pascoe^a)i%  plainly  distiBgaiahable ;  fi>r  th«^  ivaa  no 
discretion  to  be  exercised  by  the  overseers  in  that  case. 
It  was  merdy  a  ministerial  act;  aind*  any  dtleof  tk^m^ 
therefiur^  was  cmnpetent  to  put  the  law  in  foarae^ 

.  Ji  WSUams^  in  support  of  the  ride*    .He  vwds  of 

the  aot  ace,  that  the  ov^rseear  dr  pyerse<9^  may  appealy 

which  makes  this  case  strongs  than  tUx  rpPauoe^ 

where  the  singular  number  was  omittedl    Thia.  case-  is 

daarly  within  the  mischief  to  be  remedied ;  and^  unless 

this  appeal  be  allowed,  it  will  be  competeeit .  for  the 

major  part  of  the  overseers^  against  the  will  of  aU  the 

othejr  inhabitants,  to  levy  a  tu  upon  them*    it  Jawatj 

i^wayp  be  ui  opposition  to  the  majority,  of  th^  rated 

ii^^ahHaT|t»;  for,  if  not,  the  aecowts  wfll  ruot.  be  di»- 

a||gwed  by  the  vestry ;  mid  it  ja  only  after  sodi  diaatttn^ 

«9Cetb|U.tbeactp^vi4e6foi^  ithi^irrbmig.JaJd^beferaa 

J'fli)^  9gfi^^f^  whose  det^lPiiQatim. this  appeal  is.givtiii 

^^^  .M}ese.  <4i?Si||Q9«t»il^^^  ib(^i:  Gilirfccwiltilurdy^A^ 

JW»|icf,t«3ih#omiti|$|  ^kubilanH,  ,ee«^nm  U»*.appfal^ 

^^^  %irHU^a  J^^iB^.fippmi  i$  withinothaifsaida 

®C»*<^>i«fc  .jW%r.j^  ^lOied  oicrseer^iift^fc^. 

u/!.    ...(.ate,-  U.   /ft^.'^^*^^*^        l:v,o.,..l    r  .-^il    n- 

.v.h  t  a  i:  singular 
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angular  numbdr,  Bc^,  feir  tie  first  tltt^,  intrbduced  iri  182^. 
the  appeal'  cku^,  if  it  be  not  that  one  bvei^eer  may  €i^~' 
appeal?  The  act  catmbt  be  spetddng  of  ddtneiyiippc^  v,  a  * 
OBt^  of  <tol>*^tte<>v^rte^^beibgiii  a  «(ywiisH^V^foit'^oiie'  xHi 
weiiBeei^  ^^aaaiol  ekHt^  by  kw, -^  t^  b*  <Japarfe^^ 
dMn^ateyifltft'  » If,  by  defttfi;  th^  ovei^^^s^Be' fed&clSf 
fio^ti^  l^  ti^WAbt  d^k^y  Itot'tn^ta'^son^  oti$c!r^li  "i^I^ 
pbitAed^^^eii^^i&kkte^  tbf^lnt^iltioh  b!^  tlmt'dhg  b{^ifi&]p 
dvrfseetap  iJMllt'liiive  tfefe  '^pi^'  td  app^i  iliiai  wdrf/* 
^ofttlWift^i^ '14  ilfog€aik*A«^     aiiy nifedblttg^^   ""^  •;' 

^AlbdW'C}  1.  '  ft -^  math  to  be  ISmented,  tbat,  ii^ 
the  difiermi  toetibiM  §f  tbk  act  of  parliament,  we  shoidd^ 
find  a  variety  in  the  expressions  used.     But,  looking  at 
the^liote,  it'seous  to  me  that  the  words  <Uheover- 
sdar  er  ^y^eN^&t^"^  uMi  m  the  5th  section,  are  to  be 
QOOiettiediif  ^  MDte  MiMer  as  the  words  <<  the  bvcr^ 
semtify^used^  in  the  4lh ;  iHd  that,  by  both,  thecollec- 
thrt^bod/  of  the  parish  officers  must  be  meant    I  think, - 
tii^eftAb,^ffai^  Ihe  legislature  did  not  intend  ther^y' 
t^'t^iW  im  app^  to  aiiiy  one  of  Aat  body.    Iti^^ 
li^jfid,  ^at'by'lbls  construction  the  parish  may  sns-^ 
thht-^graU  Ifiji^  i  and,  undoubtedly,  it  may  happen 
thib  dib^  -may  be '  ho  appeal,  and  that  tob  cbntraty 
taf^iikmkW»of'tht  mii)brityof  the  persons  rated.   But 
tUf  iudt^<Af ipak'Iiame^t  seejlhsf  to  me  to  have  int^ded  to"^ 
lttve>tbv  lippei^  entirely  to  tii^  discretion  ^  die  parisih  t 
officer^ ' '  in  case  the'  appeal^  be  unsuccesifii1;»  costs  ate 
gtmrs^and^  tlietisibtt,  itf^d  >wer(d  io "aHoilr  bn^  df  the  ' 
oibnoewl to  appeal^  jiod  Ihe  j^idds  a^^arded  costs^ 
agilbstihjsi^olMoni%lft  pM^ibfy  <lhal^^^4hei&^^o^  i^e  ' 
parish  rate.    In  Rex  y.  Pascoe  this  consequence  could 
not  have  followed.     F&ih^  kft^^ielb^^  of  opinion,  that 

^:  ^^  ■  S  D  S  there 


1  Sftlr>      there  eftn  be  no  appeal,  unless  the  majority  of  the  parish 
— ^        cfBccrs  concur  In  It,  and  that  the  Sessions  have  done 

Tbf  KtWO 

(^(tln$t       ririit  m  this  case. 

ISe  Jurticfi  of  ./ju  t^       \ 

LAKCAsaiftJt. 

.  .,  ,.  ^  ..|>ft\^lfi^^,  J,  am  of  the  same  opinion.    ,T^9^^W 

A  ^  -'I  <W?fv^gg^,^  W  ^rgumenf  could  ttpt  be  altogetAe^ 

' '^ '  re^^ie,^  upless  |iti  appeal  had. been  given  to  theper- 

•'     so)tii$tllted^,^hlch  clearly  is  pot  the  case.     The  clause 

'»"•"•'    '  gl^  tt  power. of, appeal  to  the  overseer  or  overseers,  u 

.    .    :    .  they  find  that  ther  parish  is  aggrieved.    Now,  that  im- 

...  .. .'  pU^  that  they  are  to  exercise  a  ju^gment^  which  must 

/  be^doneby  the  ffiajority.  \ 

•  •  •  .  '  '       fl       v 

H6];boyj>  J.  I  think  that,  in  this  ca$^  the  ri^l^t  ot 
appeal  is  given  to  the  body  of  the  parish  officers,  and 
ttat  the  majority  of  them  are  alone  competent  to  exetr 
ebe  i^  on  the  principle  that.  In  the  exercise  of  a  public 
W  general  power,  the  majority  are  to  act  for  the  wholp. 
Here^  the  appeal  is  only  given  where  a  grievance,  f^ 
Jbuild  by  them  to  exist.  Mow,  if  the  n^ajority,  upoji 
oonaideratlon^  determine  that  there  is  no  such  |{rievaacei 
it  seeokt  to  me  that  the  one  tn  the  minority  ought  not 
to  be  allowed  to  aj^eal^  on  the  suggestion  that  he  alone 
Aiids  that  a  grievance  exists.  I  think,  therefore,  ttijat 
.thM  rule  should  be  dkcharged. 


Ba^T  J.  concurred. 


f     I 


Rule  discharged. 


IN  THM  ThiHd  Yeab  Of  OEOBOE  IV. 


7Jt 


18S& 


Ejf  parte  Dbaoon. 

JjOUt  moved  for  a  maDdamut  to  the  o^i^iialiisicm- 
ers  of  th6  Court  of  Insolvent  D?bt6Ts,-dit^ectto^ 
to  receive  and  hear  the  petition  ^tfkiWarif 
a  priabner  confiped  io  th^  Kin^g  IJemlh  ptlso^,' 
and  to  proceed  to  an  iKljudication  thereupon.  The 
prisoner  was  a  married  woman,  and  had  been  arrested, 
t^gelhor  with  her  hukbandi  for  a  debt  due  from  her 
before  coverture^  and  both  wer^  then  in  execution  for 
tba(  debtb  An  application  bad  b^en  made  to  the  C!ourt 
of  Common  Pleas,  in  which  court  the  action  had  been 
hroqgbt^  to  ^iscbiirge  the  wife,  but  that  Court  had  re- 
fiis^^  In  consequence  of  this  refusal  she  applied  to  the 
Court  of  Insolvent  jDebtorss  filed  her  petition  and  sche- 
dule in  due  time,  executed  the  regular  assignment,  and 
offietred  to  iuba^it  to  such  other  conditions  as  the  Court, 
by  the  act  1  (?^o«  \.  f;  119.  is  authorised  to  impose  upon 
intolyents  seeking  relief.  The  commissioners,  however, 
were  of  opinion,  that  being  a  married  woman,  she 
WAS  not  entitled  to  the  relief  of  the  aot,  inasmudi  its 
she  V>uld  i&ot  comply  with  the  terms  of  the  ^fSAk 
leotton^  by  which  it  is  enacted,  **  that  when  an  o^det^  is 
made  for  the  discharge  of  a  prisoner,  the  Court  may 
order  that  a  judgment  shall  be  entered  up  against  kuch 
prisoner,  in  some  one  of  the  superior  courts  of  West'- 
vungUr^  in  the  name  of  the  assignee  or  assignees  of  such 
prisoner,  &c  &c.  &c ;  and  that  such  prisoner  shall  exe- 
cate  a  warrant  of  attorney  to  authorise  the  entering  up 
<rf  such  jttdgmwt,  and  such  judgment  shall  have  the 

3  D  ♦  force 


Amanried 

WOOUUI  wIlOy 

with  ber  hus- 
btnd,  it  in  ex* 
ecution  for  m 
debt  oontnuied 
bjrlMrbefora 
oo?«rtiire»  Is 
not  entitled  to 
bediichamd 
under  the  iniol. 
vent  act;  the 
not  being  captt- 
ble  of  executing 
e  warrantor 
aUomej,  and 
compljing  with 
the  other  tenns 
Kquiredl^the 


"^f  dkchaig^  and  inasmuch  ai  a  manied 
icorid  ailnfy'a{e.dafaioni9&cifa»»«' 


f»  <BM«|fialMlfle(tDiiiNMi 

.'^r  .1  ■  :•:-!  cl  inow 
aF<4ilia£#tb-<a80li».. 

.ThifviMn^it  «]dwfi  i^ 
«i»ahalliii0cin^^oMitI 

r  ^pqr>  ID  the  GdortynfeRiuot 
e{>lka»  ^a|MbD(fai< 
of  dui  idie£    %idiocM*d 
of  proceeding   is   maiked 
iof  nnsannd  mind.    Thii 
jntended  to  be  onivenal; 
CTception  would  not  have  been 
ICiuM  ave  daHjr  abcknf|af^Mka9ffi 
Aej  cannot  make  may  awignmrnf  oi  their  property, 
;t)rcdeent»«iil«a«l«r«0Nisy;   Tbacfadguil^Ail^ 
iMk  seetion  Is  neT  kDpei«thb»*^dlo'JiaorAa(iri|iithat 
the  GbiMt  may  oi^  jaldgi*all4o^to^Wiefedisi|9  oB  io 
.iifMrriuiiC  cf}M^ttkfU  Wl^ttttddldid.  ot|i  ^ciqa^  Uiatyi 

^W MMm'19 hptMii^viii  ite  *Mt^whiiikltadiJ^lib#«ini<K) 
l^iig lip  ^1^  jM£d]hin^)Ullh(^wilMf^  fi^ii 


nr  TBOfOaab  JnWBAfiGfiQBOJCQIV.  rtft^ 


^  C^ranoiUit  Wdnaowfe  nllafas  ^oilhMaBto  cninaw 
mlDBi-  iMe^flptjfiMysdni^  idiApbilliardcdaldBlQfaigi^tuibo 
a  -■JrtDJandjpiwfewitffm  dM|li%n  hkcDiradbale^lidqdEil^Aa 
wwndmrfihnQld<bm|Oyy>ittB  aieooonKtifaiiIw>lodl0oi^pl^i 
iildiiliaJatailDiBddbesriliwfc  JiYiibepilhcfaeU^3»|UUbd 
pirtr<tt)9fflirhB<gyhBr  ^^^NMqiaiqidvr  fioBfMnqitvkkBhesrf 
busband,  who  ought  toft^ltfaiicdeU  InnblQdbMUla^patlo  ^ 

sworn  to  his  incapacity  so  to  do.     The  court  in  which 
tfaK>slolfenl)#aaiI^i^ndip4»iwrigbMin#>biito 

dMiigiedr  lh^3aiUsd(  pri#^ 

wa  didlcV  thiokvtbftdlb  caflnBiasionanaoC^d(lQaQ)7i}M>a 

Bsbtoa'safoaA  Kaifa  iiriwoiHlnM4\^l»  aA  tf^ 

DK^Bcidim^thift  AAi^Kiio^'^lrmBmLmhoi}^ 

toAimjp^-mti^  eidtnii;«fKaci^rarrnnixaal:«iC.tiallpi^^ 

snfccdbqAf  wthc^athar  condkionss  b  j|Eit>csnlttled^tQo 

Iwiiatn  81  3  i  .'ii'Ch-^^  u.  r-.K-r::  .  rSaloarefinUk^ 
aidT  .Lnirn  L;:i;A>c^^i.i  V>  d-'j--  ><\  V^  >.  •.  ■:  o/O  loi  juo 
;law9viflii   '3cl    c3    l.^Ln;;.^:!   f-^v    ^    ^^   j.u   Jui.fj   ^.-z/wfA 

jDb<VJE(^waIa»tilMioMn^  tMniii^«bNii«eAL%9X9l«oAii  order  of 

■*  .  .    '  1  « «       .  ■•■acvTii  for 


»••  CASES  IK  EASTER  TERM 

lSiS«      were  banket^  the  sum  of  100(K.»  for  oarryfaig  oil  the 

j^  ^^       public  works  within  the  county,  to  be  repaid  by  iiistal- 

t^aihfi       ments.    Tlii«  money  had  been  advanced,  from  time  to 

The  JusticM  of 

FuiRMiBit    tfane,  In  181?  and  1818^  and  repaid  in  acoondt,  but 
fbrther  advances  being  made,  the  balance  remaining  due 
to  the  bank  was  447/.|  in  part^paymenl  of  whtdi  this, 
order  was  made.   Tbp  affidavits  on  the  other  side  stat^^ 
that  the  whole  money  had  been,  in  fact,  laid  cok  fiir 
(Sdunty  purposes. 

T^e  Courts  (after  hearing  Scarktif  LUiMetki  tO^A 
B.  F.  Jimcs  against,  and  Parke  in  supporl  of  lh6  fali^} 
made  the  rule  absolute ;  observing,  that  this  was  a  rale 
to  reimburse  persons  for  a  debt  previously  coalraetcdf 
which  was  clearly  bad,  inasmuch  as  the  jdstiees badao 
rights  except  by  following  the  proMlstons  of  particular 
atts  of  parliament,  tvbich  bad  not  been  done  biief  t0 
anticipate  the  county  rates^  and  so  to  ma^  the  u^ 
pense  ultimately  fall  on  different  persona  from  thaiHl 
who  w«re  by  law  liable  at  the  time  it  was  incurred. 

Writ  of  certiorari  granted 


Laugher  against  Brefitt  knd  Another. 


In  tPB^M  npRESPASS  against  the  defendants,  who  w«re  cos- 

hMif  olBcw^^  torn-house  ofBcers>  for  breaking  and  entering  the 

tiSTt  goci^  plaintiff's  warehouse,  and  seizing  and  taking  a  quantitjf 

miiri^^uim  ^  verdigrise  belonging  to  the  plaintiff,' on  pretence  of 

gtata  bofoiv  iictioo  lifxmght,  a  fcniicC  was  found  for  plaintrflT,  for  the  difiarenes  in  prkst 
batwfcn  ti^  value  of  the  goods  at  the  time  of  the  seisure,  aiid  the  time  when  the^r  ""t^re 
n||iine4t  Tlrajudgeceftified  that  there  was  probable  cause  for  the  sdsure:  Held.  Oiat 
the  fdamtiir  Vfw  not  iirecluded  t^  the  38  GL  5.  c.  37.  «.  24.  from  taking  out  elocution  for 
the  diwnif»i  l^nd  ^J  ^^^  ju>7* 

its 


IK  TH^  TniBd  Yeah  op  OEOROK  IV*  WT 

ite  being  li^nth  vert1igi»is(?,   tliat  had  not  paid  duty.       ItM. 


hktf^H%%- 


Second  count,  for  taking  the  verdigrise.    Pica,  not  guilty; 

At  the  trial,  before  Abbott  C.  J.  at  the  Londoii  sittings :       a^u 

aftef  Utet  ttilatif  tenn,  it  Was  admitted  on  thb  part  of 

tke  defendtirtts,  that  the  terdigrise  in  question  waft  of 

Bft^Ush  TOanofiidtitre,  atid,  therefore,  not  liable  to  thfe 

payment  of  Any  duty.    It  appeared,  however,  that  It 

wwi   h  reify  close*  ittiitallon  of  French  vei'dfgriser  the- 

paper,  also,    In  which  it  was  packed,  and  the  string 

round  the  packages,  being  similar  to  the  paper  and 

strtilgiii  \fh\ch  Frtntk  Verdigrise  was  usually  pftckcd. 

The  dcfehdttnls  kept  the  verdigrise  six  weeks  In  tbelr 

custody,  jind  delifered  it  to  the  plaintifT  bcfiyre  the 

aetbtt  vtta  btonght,  but  in  u  damaged  state,  and  it  wai 

85ld  by  the  plaintiff  before  the  trial*    The  jury  fbuiid 

a  vetijRei  fbr  the  plaintiff,  on  the  second  count,  fbf 

75/.  155.  Sd.j  the  plaintiff  being  precluded  from  reoo<* 

vering  on  the  first,  by  the  terms  of  his  notice  of  action ; 

and  the-Lord  Chief  Justice  certified,  under  the  fl8  G*  3* 

c.i7,  s. il4.,    thfit  there  was  probable  cause  for  tho 

iriMm.    By  that  statute  it  is  enacted,  <<  ThAt  in  caM 

i&y  aedon  shall  be  commended  against  any  person  on 

sMDunt  of  the  seising  of  any  goods  forfeited  by  virtue 

of  the  revenue  actd^  and  a  verdict  shall  bd  given  agdnst 

thft  defendants ;  if  the  Judge  beford  whom!  such  action 

shall  be  tried  shall  certify  that  there  was  a  probable 

cau^  for  such  seitsure,  then  the  plaintiff,  beside^  t|e 

thing  so  seized,  or  the  value  thereof,  shall  liot  be  etltitled 

to  above  2df«  damages,  nor  to  any  costs  of  suit.''     Th^ 

platntiff  having  entered  up  his  judgment  fbr  the  dft- 

tnagi^  obtained  at  the  trial,  the  fyNiritm'^Bnvhd^h^ 

t(tined  a  ruk  for  setting  aside  that  judgBient^'  and  fo^ 

entering. 


nl 


I  .1.  ).-,■.> 

.b 

'}     •    »  ••'  '«J 

.»• 

..    »•'      lt  ,•« 

% 

i.  . 

Ml 

79*  GASBS  TV  £ASTER  T£RM        , 

18St»      a^tcrisg  up  jodgraent  tor  the  plaintiff  for  2d.  damages 
onlj.     , 


..  JU(inj^^d.ig^(/l|3iii .DOW  shewed  causB.    By  iha  iptny 
wiff^,cfj!lii^Ufiiute  tbe  pUrotiff  is  ^j^ifffcdy  ei^ed  t». 
tfi^y^,  X^e^i^ng,sei^9>  ^  Ul» ^f^^  it|iAreo&   Ijbe  wiw^ 
digr^  it^lf  qQ\M  'Oalj  .have.  be^iFMoiswedi-'ia  ^ 
a<?^oi|.9f  deti&u^..   Th^  daq^f^^e  w  4be^  pocw^tadtiMk 
are^  the  idi^e^ence  Jb^twoeq  tbe.iviliie  ;of  fhe  imrdiffim: 
al;  the  lime  of  ^ia;ure  aad.the  tuop  wbe&it.imrcitimiad.: 
The  plaintiff  was  not  pbljg^  to  .M^  it  .b«4k.ili  a  dbta** 
lioir^ted  »t|ite ;  bat  b^  might.b^ve  brou^t  ae  adjoa  far- 
ita  entire  value  at  the  time  of  s&aair$^,   la  JBMwm  tw 
Tankard  (a)  it  was  decided,  that  a  Jadg^s  ^NliScati^ 
under  this  statute,  that  there  was  probable,  jcaose  for 
seizure,  did  not  deprive  ^a  pontiff  of  his  •damagesifiNr 
injuries  accompanjing  the  seaure. 

The  SolifUor^General,  and  Qitmqff  (KfttviU  j^TbfeobH 
ject.^f  the. statute  vw  to  pjrpte^  th|&  ofl^cevf,  fimlL^ptf 
ing  angr.ppsts  or  damages  where  ,there  wssia  ^pr^baik'. 
cf^ipse.jar  the  seizure.    At, common >}aw. ^ii-j|rfaiiitiffv 
wpold  haye  been  entitled. to  re«oy/9r ,da99iq|es  Ar the i 
sqia^i^     By  the  statute  be  »  jdeprive^:  ofthiOiirigbtJi 
Xhe.ownerof  the  goods  i^. entitled  l^^h^m.fksmalt*^ 
turned,  or  to  recover  the  valuer  but  that  must  jomo^  ths^ 
v9)iieoC{thegxK)daiwbctniAf|r  are  returned,  and  not  at 
the  time  when  they  are  seized.  The  object  of  the  statute 
was  to  prevent  frauds  upon  the  revenue.     At  all  events^ 
the  plaintiff  made  his  election  by  accepting  the  thing 
itself;  and  it  is  too  late  now  to  ask  for  further  damages. 

(a)  l^r.^88. 

AraoTT 


IN  THB  Third  Year  or  GEORGE  IV.  WS 

AvBorr  C.  J.  I  am  of  opinion,  that  the  plaintiff  is  ISSfi. 
entitled  to  have  judgment  and  execution  for  the  da-' 
mages  found  by  the  jury.  The  seizure,  ih  this  case, 
tvTBcd  out  in  the  result  to  be  unlawfoL  Now,  if  the 
act  of  parliament  had  never  passed,  the  plaintiff  woold 
have  been  entitled  to  recover  damages  for  the  injury  he 
hsd  sustained  by  the  seizure  and  detention  of  his  goods : 
axi  the  vakie  of  them  at  the  time  they  were  seized,  to- 
gether with  any  loss  he  might  have  sustained  by  the 
seizaiB  and  detention,  would  be  the  measure  of  his  da- 
isages.  I^  therefore,  in  the  course  of  the  cause,  the  goods 
bid  been  returned,  the  plaintiff  would  still  have  been 
entitled  to  proceed  for  further  damages.  The  act  of 
piBrKament,  in  this  case,  deprives  the  plaintiff  of  his 
r^t  to  recover  damages  in  respect  of  the  seizure  and 
detention  of  the  goods ;  but  expressly  reserves  to  him 
tbe  right  of  recovering  the  thing  seized,  or  the  value 
thereof.  I  am  of  opinion,  that  the  value  thereof  means 
the  value  at  the  time  of  seizure,  and  not  the  value  at  the 
time  when  the  goods  are  returned ;  and  there  being 
iiottiog  to  shew  that  the  plaintiff  accepted  the  verdigrise 
itulf  in  full  satisfaction,  I  think  that  he  is  entitled  to 
have  the  difibrence  between  the  value  of  the  verdigrise 
st^  time  of  seizure  and  the  time  when  it  was  returned 
teinni^Mdthat,  being  so,  this  rule  must  be  discharged 
^kfaeMi. 

:&  IV,  :     .  Rule  discharged  with  costs; 

:t-\/p  ;:.•  :..  •-       .  '    '-     .    .  .'   ^   .  .   .  '  -    •      • 
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CASES  IN  £AST£R  TERH 


Ufmdasf,  Meule  and  Another  against  GoDOAti). 

Where  a  new  TN  thi$  c«8e  4be  plaintiff  haying  obtained  a  venUctiHi 
the  cost!  to  '  the  first  trial,  a  new  trial  was  ordered,  .and  thf  cmU 
SS^etwit^"**  of  the  first  trial  were  directed  to  abide  the  event  of 
S^l^*nt"rf'  aucb  trial.  Upon  the  second  trial  there  was  ^yerdict 
A«Mu«e,«nd   .  fq^  the  defendant,  which  was  also  set  aaide^     The  rule 

tocrefore»  if  toe 

▼erdict  on  the     fqr  scttinff  aside  that  verdict,  was  silent  a9  to  th?  costs. 

Moood  trial  be  .    i.        . 

set  aside,  and    .  ypon  the  third  trial,  the  plaintiff  obtained  a  v^nU^ 

on  a  third  trial,' 

the  uiUnate     .  The  master  on  taking  the  costs^  allowed  the  plakibff  tbe 

•rent  is  the  n    %      ^  •  i 

lame  as  at  the      COStS  of  the  first  trial, 
first  trial,  the 
partj  will  be 

Srti^of  Se^fim       Gaselee  now  moved,  that  the  Master  might  review  his 
t"^  taxation,  and  contended,  that  the  plaintiff  could  only  be 

entitled  to  such  costs,  in  the  event  of  hh  ^taU^it^  a 
-verdict  on  the  second  trial,  which  he  had  not  done, 

But  the  Court  held,  that  the  event  of  such  tria|.{Qe9«t 
th^  ultimate  event  of  the  cause. 


Doe  Dem.  Phillips  against  Rqe.  .  .-: 
A  tenancy  hj       A    RULE  had  been  obtained,  catilng'oii  thetiHitiAt 

Tirtueofan         -*^*'.^  ^  i «  ti.  ♦ 

agreement  in  in '  possession,  to  shew  cause  why  he  shbttio  lii*} 

writing,  for       .  _^  i'        •        ^       •     ' 

three  months  purfiuaut  t6  stat.  i  Geo^  4.  c.  87*,  tmdertake,  in  case  a 
tenancy  '  for  a^^^dict  should  pass  for  the  plaintiff,  to  givi^  jadgfiehtt)f 
ST^'^il^*^  "the"  term  nestt  preceding  the  tinde'of  to'al,  &A  aScI  i*6y 
^'^UMn^anilJ'  "^^  should  not  c^tct  fnto  a  recogitiztttic^ibj^  fioSblf^afid 
Si"tenaTt°  ^^  silf eti^.  In  a  reasonable  sunt  cbttdfdWieaid^pi^^e 
enter  into  a  re--  costs  and  damages  which  mttrlit  be  recovt^Wa  ^W^^ 

OQgniaance  un-^t  .  °  •.        *'   a 

derthatsuiute, '*   '^     '.    "      -  '      ,  -      -        '"^    ''^  -^J-^2  Js^ 

U  it  iwiiiciiivi;^HFPf9s  if»^$^ 


IN  THB  TwRD  Yeab  qf  GEORGE  IV.  W 

plaintiff  in  the  action.     The  tenant  bad  held  the  pre-        188S.     - 


Doi 


mtses  in  question^  which  were  of  the  annual  value  of 

20/.  under  the  lessor  of  the  plaintiff,  ybr  three  months      Twhun 

certain^  by  virtue  of  an  instrument  in  writing  which  was        Rob* 

Miiiexed  to  the  affidavits  in  support  of  the  rulci  and  was 

not  stamped. 

2>.  jP.  Jones  shewed  cause.     Here,  as  the  agreement 
it  net  stamped  it  cannot  be  received  in  evidence,  and 
tiien  it  does  not  appear  at  all  that  the  defendant  holds 
by  an  agreement  in   writing.     The  intention  of  the 
set' was  not  to  make- any  difference  as  to  the  admissi* 
bility  of  unstamped  instruments,  but  to  leave  any  ob- 
jections as  to  the  admissibility  of  evidence  in  the  same 
Ktdfttion,  upon  applications  under  this  statute,  as  they 
i^ould  have  been  if  the  cause  had  been  tried  at  Nisi 
BMttS.    If  this  had  been  an  agreement  only,  it  might 
bave  b^h  doubted,  whether,  inasmuch*  .as  the  subject 
Mtter  was  altogether  less  than  20/.,  the  instrument  re- 
quired any  stamp ;  but  this  instrument,  though  called 
tt^cem^t,  enured  in  point  of  law  as  a  leas^  and 
therefore  required  a  stamp,  within  55  Geo.  3*  c.  184^ 
ichedale  part  1.     Secondly,  the  case  is  not  within  the 
act  of  parliament,  which  applied  only  to  cases  of  a  de- 
jff/^  jfoi;  ^«iy  term  or  number  of  years.    Now  here,  ,the 
tf^ai)^ ,  h^d.  only  for  three  monUis^  and,    indeed   had 
Q^  f^gagi^  for  that  term.     The  words  in  the  sta- 
:  rtfftffiP^  i*^  Tca4,  i^m  of  ypars  or  number  of  y^ars, 
#enB«l?.  flt  tdf^g  fqr  »,  we^  wght  be  considered  to  be 
i#.;^HHr!.?P4  "WM^.  expose  tb^  ten^t,  to  oil  t;he  eac- 
^)IW»7^^P^<W^diijg8  authorised  igr  this  act.  .  If  a  dif- 
iifrW^  fiqn^rwtiop  is  to  prevail,  the  insertion  in  the 
txk  secdon  of  the  act,  after  the  words  <<  for  any  term,** 
^  4e  -^^  ^or*flimiber  of  TeUrs  'certmoi*t>r*«iA-^  -  '" 
^  year 


YiB 


trifling  cMOB  of  holding  far 
Thirdly)  the  mle  nisi  sfaonld 
of  the  seearity  for  j 

if  it  were  ditpropewtkaiate  or  mwertMii  he 
bound  to  do  mi.*'*«  ^  ^  ^.  uov  '>.%  tkc.  t**"  .' 


Beader^  in  support  of  die  rok^  after 
55  G.  3.  e.  184.  schedule  part  1.,  was  oonftnrtf  l»]«i« 
at  a  yearly  rent,  was  stopped  by  the  Coiut. 


) 


Abbott  C.  J»  It  is  unnecessary  to  decide  ibs^faei' 
tionift  to  the  stamp,  for,  even  ifa  sttafll^'^MHIr  i^jMlM 
we  should  enkige  the  txAt\  adA  gM^itK^fllkfli 
time  to  gibt  the  instrument  stampecL  Air'tftHliltBai 
point,  I  think  Aat  the  present  was  li  <*1 
m  the  mteiling  of  the  act  of  pariiaroeiit. '  ^' 
main  objects  of  the  statute  was,  to  save ' 
the  necessity  of  going  to  trid,  ^iiere 
over  vexatiously,  and.  where  the  trooKlei 
mgectment  may  be  vefy  dfapropotfSonaAHItdll^ 
of  th6  premises.  Widi  respect  to  die^ 
appears  to  me  to  be  stiflelent,  thsif  the 
security  should  t>e  speciflM'whw  iBe1 
solute,  as  the  Coui^t'Hln  tfSShl^  enMlai*')«i^4ll 
may  be  a  reasmiahlr  warn  to  be  iBud»  ^psm-fewiVli 
tfaecirctaMa»c(i6bra?^.    ^  ^.^r..-^  *i» 


iM  Ti«t%kte»TjlMi.dr  eUifteC  IV. 


JoKfiS  0gmMt  WOOLLAM. 


*^«rtk  «^  /The  i»iidttioo  set  out  on  oyer  was  gJ^^S^ul:;  , 
%rtfftlirTrt    ^^  tt  8IW  of  money  to  the  plaintiff;  or.  ^t^'^p^km. 
treasurer  of  the  friendly  society  above  ^^j^f^^jSeT 
^  jlfl^  |})e  ^^Kecators^or  adoiinietrators  of  the  plaiiw  *^'"**J^'*. 


jbe  bond  wai^  executed  by  the  deiend***  qu^iter  aeMiont 

pumuuit  to 

^MH^  !l|iirf^^^  ^  ireaanrer  of  the  society^  and  finr  5.1  g.3.  c.54.: 
beo^  of  the  society^  and  for  no  other  mufreMhat  iht 
9».  «fn«(!fc»it¥W  whatever,  and  that  the  riale^  ^i^  Mng 


tiy  which  the  tociely  wat  go^t£^t^' 
J^  JP^  ^^^^  exhibilidf  oonflnned,  or  filed* 
^^|Hg|y|ar  j|Hpifjpi^^ii|ail>tm  io  theatatote  MCLS. 


,t'  .*♦  I.  ♦  t 


WMh^  iB  wppoA  of  the  dig|HH^r  ?ra».  I^lplpf^  iV  ^« 


S£ 


no  ^  soBiani  w  EAfirrsii^^iERM 


the  S3  G.3,  c. 54.  «.2.  .  ...  Jo.  ii^o/  lo . 

Per  Curiam.  Kthe  plaintiff  docs  aol  eomflywHh  the 
terms  of  the  statute,  he  may  not  be  entitled  to  the  privi- 
leges conferred  thereby,  but  as  there  is  no  expros  pro- 
vision.avAdinsffoaifitftp'griw^tvjitew^  neglecting 
to  register  the  rules,  the  bond  is  good  at  comm<mlaw,  and 
'  the  pWntiff  is  entitled  to  bi^Jtfdgtaeht  of  ^^^^ 
^^  ^  Jtidgmeiil fortfl^ t)laintiff 


•ibOlOU 


Dttii  QD  the  Demiae  of  tlie  Enl  of  Siudpou, 
dgmrnt  Rob.  •»  tj  -i^icib 


Ji*JJJJJ  QAMPBELL  moved  for  a  rule,  calling  ugcji^^^ 

>at  tenant  in  possesslou,  to  shew  cause  why  hes|ioiild 

qg.i^fpwui't     not  undertake^  in  case  a  verdict  passed  fq;r  the  plaintiQ 

1191^  «»•     ,    to  ^ve  judgment  of  the  term  next  preceding  t^e^nisJf 

«.  87.  f.  1.        And  why  he  should  not  enter  into  ^  reco^izanc^  ^i^ 

,    dltioned  to  pay  the  costs  in  pursuance  of  the4&4. 

C.87-  s.\.    It  appeared  upon  the.  affidavit|^  ^o*^**^ 

tenant  held  from  year  to  year,  and  that  the  tenancy  aad 

been  detmnine^  by  a  re^U^^r  4ioticetojquit:^bi|d^  there 

the  term  or  interest  of  any  tenimt  holding  under  snj 
l«IP^r8l&.ff!?™ent,^  ,^^  any  \u^sJ^{ff  ^1 


.    term  or  nvttber  of  yniiLffirtaiiiy  or  fium  j^fffioi^ 


.dikiniltm(f«pfrqi>^r,!j|l6nT4^^  to  ,cl)^22. 

0f  yours  certain.  /j  .-4  .^'e.  ->  .8 .0  ^;c  odi 

Rule  refosed. 

-vnq^Hj  oJ  L-»I^**'i  ^0  vj-:  -hm  j.i'  ^n;».  i.-jtc.  Dili  lo  >:i.r/>» 

OiH9'^^5'^^^'  ^.^P^V^^j^^^'*^*"'  for  Usin^  jand   Aninfimnadon 
^iiai&(f$8!fSf!^K  ^?*  ^^^  ^^  bailiff  or  6ub-baiii£f  of  the  ofa^owv- 
borough  ofJtfirZiottni^  port,  in  the  county  ofSTffi^jtf/.   To  gnDtcdat 
this  information  the  defendant  pleaded  several  special  ^riOna  the  ^ 
pleas.    The  bailiff  was  the  returning  officer  of  that  bo-  l^^'^^ 
(OJoqgbLaaiAnntta&i^  iftltot  teraa  <A>taiiied  a  rutol»Bis«  ^^J^^^ 
charge  the  rule  taatesd  aeveral  matters,  and  for  striking  bamffin  the 

*  borou^  of  Af* 

out  all  the  defendant's  pleas  except  one^  on  the  ground  although  it  waa 
^HhfiPfi^s  Was  not  a  corporate  oMce,  and  therefore,  wasf  net  i0kBk  '    ' 
ytUnn  d^c^b  knnef  c.^d./andhe  cited  Bex  y.  Hichard^^biirkk^^ 

*  'jM.tn'j^'    And   Gas^^    contra,  had  obtained  a  Tvi^'lf^^^gt^^^^ 

*  nin  j^i^quashing  the  information,  on  the  groun^,  thal^  aSi?^*^ 
^  mis  aid  ^ot  fall  within  9  j^nCf  c.  20.,  the  mformation   '* '''    * '  " 
iveif  coulc^  not  be  supportedl     Both  rules  were  ordered 

to  come  on  together. 

^arleU^^'kdamj  md^Me^^        for   thie  crown,  in 
sapport  of  their  "own'  rule,'  cited,  ih  addition  to  Mex  t. 


iT    Mi 


'j^l^.  'lAtod "laHd  iflre  oihrf  rule,  they  cdntehdeiT,  lSf;J^&S^Si&> 
^iiobeeding  &t'c<>tbmoh  hiW,  and  not  fou]ide&  c^  M/ti^f 
•t.fta.,  and  tlie^' cited  namerous  InstancSw  of'slui^Si- 
Ibntiaficftitf  granted  at  commbn^taw  pf^mif*&*ide 


paflBing  (^  that  act    iTh^y  werd  then  s^ffied  hftJUe 


- '6iU^A*>^%x^  JS^fj^,  tbntra,  conte6c^ed''tkS^^  1^^ 
was  tiot  a  cdi^orke  bHHcei  ther^  Was  no  rigfif  to  me 
any  information,  and  if  ft  was,'  thSii  1^'e  ^^n^anVima  a 
4^t  to  plead  do<tbIe,  The  9  Ann.  c.  20.  s.  8.  obviously 
re£irs  to  cases  like  the  present .  Tbe^iiKQrdlfr  19^ 
1st  section  are  not  necessarily  confined  to  corporate 
o£Bces.  For  the  preamble  speaks  of  offices  in  citie% 
towns  corporate,  boroughs,  and  other  places.  [iA- 
boU  Cr  J.,  there  are  the  words  ■^bbt^geese^  or  fireemeD," 
which  seem  to  confine  it  to  places  having;  buwsses  or 
freemen.]  In  the  8th  section,  clearly  the' worabbrc^ 
has  a  more  extensive  signification,  and  it  is  stnuDgCi  if 
the  same  word  is  used  to  signify  two  difiereht  ilnhgs  in 
the  same  act  of  parliament  The  32  6.  S.  £^  58.  <Sor- 
roborates  this  view.  For,  if  that'  does  hot  eKteoiT  to 
other  than  corporate  offices,  there  will  (>e'iiiaffy  wes 
where,  after  six  years'  possession,  the  psti^' may  De 
ousted  by  quo  warranto.  ^Bat/lea/  J.'^It  is  m  the  cB&- 
cretion  of  the  Court  to  grant  such  rules,  ania  probacy 
they  would  hot  do  it  in  such  Cases.]]  mer^'tne  clmoa- 
ant  has  no  other  way  of  raising  this  point  The  other 
'side  may,  iif  there  be^rio^power  fo^lMia  sevlni  nuffiSerB, 
demur,  and  so  the  question  will  be  on  the  reoo^^ 


.    ,    ,         -^  _    nded,   like  the  pres^i^  __ 

timhemis   precedents,    previous   to  the  passing  the 


Tliv  KlKs 


vwt'the  defendant  from  setting  our  judgment  ri^t^bpr 

writ  of  error ;  but  if  we  discharge  it,  and  the  defendant  , 

•^liooirclo  .«  .;   '' .  /..    "^^   '"    ^^  Pul^  diwluaigrt. 

^t^tvm  11M)MM(ciMM'didiiei^em<ir;iwt«l«dTCplk^^ 

.^jijio  ni  fi  '■•■;>•  " 

inay  SOtfa* 

^QCABlLETT  had  obtained  a  rule  nisi  for  axertiorao  ^^i*  n  a 

ijgboTylX  ..•..'•.  e.B6.  u^. 

,.     to  remove  an  order  of  Sessions,  of  the  towi\  and  tikct  awnj 

ii.^agrloTJ'-'  .'   \   f  the  writ  <i 

ooonty^of  ^^o^'fl^Aami  confirming  a  warrant  of  distress^  certknri 

iinie§  bj  t^o.ipa^stnUes,  for  enforcing  the  payment  of  ofibiow  for  the 

^j^^^iai^^to  be  due  from  Thomas  Km,  to  mUiam  ^SS^O^s. 

BqgerSf  for  work  done  by  the  latter  in  the  silk  manufac-  ^  ^-  •?' ' 

«^  *{^/m:  '.' J  •^  not  «pply 

tore  and  the  cotton  manufactory.     The  wage^i  for  which  ^'^^  ^"^^ 
Su  V£*ni     -*.-'•".•  *       oy  1*  c»  1^ 

tbe  wapant  ifijiiued^  had  been  paid  previously  in  goqdc^  cs^and 

Yhi^  Mjrment.the  magistrates  altogether  . disalj^ywis!^  olkaiidcoi 

lli;  So^ions,  on  appeal,  considered  the  point  of  lai^  ssg^s^cST. 

to,  doubtiuf.  that  tEey  confirmed  the  order,  subject  tp 

nAio  oiiT     .ii .  ;_L>    -   '        .  .  :  ^  :...*.  .  ..* 

a  snedal  /case.     The  auction  was,  wh^ether  the  c^iljortfi 
(2l<nlsni  Etov«>^  or-ifc;  ::•     .]':'•.>.,.       •  .^^  ^..^ 

~    tdcen  awa- 

^moan 


c«  S7«f  anddoei 
to 


the 


wastaijenawa^,^_ 


issue  a  certiorari  in  tbia  case.    By  12  G.  1.  c^^V^•  S« 


m  '"-ciMftS -«  fiA«iife  ip^iteir'" 


•nf-«''T 


dodrieii  p  tbe  woollen  TOanii&ctirt'e  were  proMMIed 


&f  Sf.  ii  lil«tBiqm63ly  extended  to  workmen  in  the  ^k 
AmI  '  eottoB  manafacture,  and .  the  penalties  and  Ibr- 
Mttttea  nvefe  to  be  uiflieted,  levied,  ana  'recoreraa,  m 
th»4j^-«lhHffW«i^{Ii^el2G.l.c.S4.  Tben 
came  17  G.  3.  c.  56.  s.  29.,  which  took  away  Ae  writ  of 
o^rtionurt  in  oases  at  proceeding  idr  offences  against 
the  22  G.  2.  c,  27.  Tlie  certiorari  is,  therefore^  takpi 
away  here;  for  this  is  clearly  an  offence  under  the 
22G.2.  r.27. 

Scarlett  an^.  ^^  ft  G2(«rl^,  COTrtrit    The  certiorari  is 

n^t  t^aken  away;  for  this   is  substaptially  an  olfence 

midcr  th<»  12  G.l.  ^.34.     The  onlj^  etfeipt^oi'W&i 

.    c^  £7:  was  tb  extend  the  provisions  of  that  ac^^to"  the  silk 

.  0d  OOttOB  trade;  but  the  ofience  was  np|  by  Ui«  m 

pnriiibiti^,  but  )>y  the  former.    Th^«  are  ofiences  cie- 

;  a^  by  the  99  Q.  2,  <;,  27.,  for  the  apt  time,' to  irSwf 

'^  tbe  tslaiise  in  the  17  G.  S.  c.  5&  most  propq^y^i^^ei' 

•  '  fien^  A  fecial  ca^  on  a  nice  questjob  ic^Tawil^ oas 

.  ..^  byeeni'esenrod^  the  Se^ions;  and.  unless  me  wnt 


■■^f 


tt0tf!(rfui.  M  ^:cpre9slj  takqn  away,  jthe  Cburf  "i^ 


•   '   "I     -.-.J     ,£•# 


f.H' 


ll  ■> 


c^^  Ffre  extended  to  the  silk  and  cotton  tede.    Now,       182S. 
Itbinkthat  the  b^st  qonstruction  we  can  give  to  fbe  ^    ^  ^ 
17  G,  3.  c.  56.  #.23.,  on  which  this  que^tira tuni^J  will'      o^vf^- 
b^tql^okl,  that  it  extends  only  t6  the  offence  created' 
fo^  the  ^rst  time  by  the  22  df.  i.  c.27*  /If  sd^  tiie  writ  * 
of^/cortipraii,  in  the  presei^  fa^e^  ts^  npt  taken  away. 

HoLBOTn  J.  concurred. 


The  Kino  flgrfli/w^The  Inhabitants  of  Oakmere.  J/«iAy, 


l^ay  SOtfa. 


TWO  iostices,  by  their  order,  dated  April  1st,  1821,  ^S^iy 
7;>ejnoved  JoA»  Brai^orfl  from  the  township  of  Ow?r  ;;^^;P^^ 
TaUfytpiJ^e  township  oiOahnere^  both  in  the  comity  ^rtmmw^ 
(t Chester^    The  Sessions,  on. appeal,  confirmed  the  "^^^^^^ 
<^a^  subject  to  the  ppinion  of  this  Court  upon  the  fromUiaioe- 
Mfiming  gtse.    The  tpwpship  of  Oakmere  was  t^etore,  nuOntain  its 
aad  OntU  |he  passing  of  a  certaii)  act  of  parnament  in  „pdriiiowa 
^.^'  yearorhisUteiijajesty,  part  of  the  ferest  oiT J^t,*^ 
J)£^f,  in  the  county  of  Chester,   and  an  eitta-  ^;^^^^ 
pn^Mhiid  place.    Under  i«»d  by  Virtne  of  fl»e  ftald  acV  ^^'J^.J*- 
mritj,^    «  An  act  for  inclosing  the  forest  otDelantere,  r^nlMiom  •■ 
ia.  tbft  oonnty  of  Chester,"  the  forest  was,  in  December,  within  tbe 

'^  Tj*^;--  '^   '^''2     .')       "L     '    vT  ■  T'     7    ^county:  H«d, 

111%  duly  divided' into  four '  separate  towftshipSi  of  tiMtthiidaiue 

wlq^Ooit/ikrtf  w^  one.  '\Snce'l^^'filnfe'wers6^     ijf  "^^mTSa 

the^poor  have  been  duly  appointed  "fciP'flffi'^to^faSMp      tithin  the  di*. 

Oakmere.    lie  pi^uper^  /<?«?  ^i^^Jt.Tf  J^"  """"^  KS^' 
3^^  years  act  WM  not 


m  ^  essiom  9A$fani^mMMm  ^i 


Bi|£ib€^flMH!^^d»(4ffl  '^ilMft>  yid^(tyi0g»ttmtignM 

moiety  oF  the  said  forest,  which  is^^aMf  ^i|(MdU&to)be 
idiotted  to  and  amongst  the  penons  enjoying  rights  of 
iSmniki^^Aok'Jtm  Ml^etieeii^l^qflktlid^Vafria^ 
ibd  Ihcldised, '  be  an^  ^fefe  lieSttit^^iMl  «ftell4xiT|f(|f  ^^ 
iisfaVa^d  cuBed  ahd  fcnoiittf- hyfi|lie*«Mrifc #;aMbiM»g 
^arfA;  aijfd  shsll  for  erer  th^t^fcftA*'  li§^4Eadl  tfaaiitawd 
i^d  takett  to  be  a  rectdry:  -  ^  •• '  ^^^  «iA  .ovoa  ab 
'^^  XiiS  be  it  former  ettatt^,'  TliA  ^M  ^ttd&eM» 
Sdl^oners  shall,  and  they  are  lieithgpisotltoi^  hod 
feqiifred  to  divide  Aie  fiaid  pMA  hll»  tmiymiimam 
townships,  to  be  called  and  dtlAi^A^lsyduABDadS 
«s  Bie  sa!3  commissloni^jrs  shdl '  fipt)dfift^  ipid 'wtonih 
ibEm(^  Adi  be  so  divided,  eaiUmA  miky'MvMtxmaidp 
'tHiSlifi^  tkencefbrthjir  erftt  tiimitfiifg^pth^M 

enjoy,  mid'he  i)tiM  tiM  HkHt^MSr^Aetilkfij^fMn^  ^Ub- 
'iS^si  'tmd  hihmmtiesj  and  be  stigect  to  the  same  regdti' 

turns  as  are  incident  tOf  and  as  are  had,  hddj-  and  efgoyd 
^^e^ti^VWi^^mMdhij^^  of  ' 

Chester,  by  the  laws  and  statutes  ofyAitfmkff^ 

United  Kingdam  of  Great  Britain  and  Ireland  caJUd 
•^3f^&?/<^B  ^f'^  no  Poaiir.  saso  ^!i^^     .1 .0  ttootA 
iioiiaaop  odt  bna  ^^-nw^oS^Q  1o  toiol  odj  ^oUobna  loi 
'^'  Nidaih 


dadtsrflr  fBtw  ioMOiMftlk  lIKChi^ttf BNIISrAfji^l^nnf' 
foffident  for  that  parpqf«nlt)2flin$(ri)||,o§eli^|«}«R|#!) 

denova    As  to  the  roads,  tl^««^ csn^u^iR.Oofc' 

wantandoil  maaeism»  w^«Bh.J)«4  no  web,  enwtenpe. 

aflmji>m.Mi«w>i*»r»Wu|4^  <i>Up»>  in  this  mi3f,Vi«t»n9<V 
((hbiflMlliferi  9&.^di»>  eM!{W»  at<  the  time  he  ifira§  boo), 
d«rt^,l*Wd^Bi>ti«pswi«Weto.hpB irm. Mli^eptf^t  eb^ 
,iMrd»n»Qrik»><Ma9  ill  m  .(MllMWMtNl  plf^  >l^ 

V'syjoyw  i>RB  ,\A><\  tVri^  ^-tfi  2v»  Vs^n  t^^'.  \«  ^'A-.5^\  -,•,:.%  >.^  >  ..'v 

Abbott  C  J.    This  case  arises  on  the  mcMfS^Sfeoafi' 
br  enckisiiig  the  finest  of  Mtmere,  vA  the  quertioii 


i%Hvb«4itii>  tfp0  distf H  Miriar  evented  iat^a  4lfniMvp 

foifntdy.  bfiep..  A  puiidi  or  .lowmbipi  .w»th  iwgfr4iitRr 
it»«reit{M^'iii}A99'>tbe  .41^.  Bodilft  if  iil^  b^  il^MQ^KrlzV 

sMtttek  n  tfllit  fiwmec  conffftuotioii di(94il  (jb^/ado^Hi^ 
nmolk  incQwraiwioe  and  ljtig«(tioaoMgbt  «Bfli^,  .iMnI^* 
piofwhe^wherQUi  pauper*  have  beei^>«MsdamA  »kiheM 
gaJly  aettledy  and  have  accordingly  ba^i .  mfifM^f^ 
iM^  leliiva  tbenasdvei  fiwiaiiieiir.bartlief^tt^fpm^'*, 
iag  to  this  iMir  tovnifhip  not  only  iHrgilin|iiti^i)y!<oiM^ 
bora  widmi  d|a  district  whartof  ihe  toviidiip  p^mfifth 
but  aho  many  of  tbose  wbo^  bad  been  «|n»Ata  or  sph* 
piMtloi^  or  bad  rented  ten^oaois  of  tbe^yaarlj^^ral/p; 
of  10/.  within  it.    By  such  removaU  a  baa^  tb^Kt]^4Pc 
myhit'ba  thrown  at  once  upon   the  new  township. 
It  is  tnie^  on  the  other  hand>  that  the  new  township^ 
having  now  overseers,  may  remove  persons  whidi  the 
inhalntants'  of  the  district  could  not  previously  do: 
but  then  the  inhabitants  were  not  previously  under  the 
same  legal  obligation  Co  maintain  the  poor  who  mig^t  be 
feimd  within  it,  as  a  parish  or  township;  the  coose* 
quience  of  wbicb  must  have  been  that  such  poor  woold,  in 
gteeralffind  their  way  without  removal  into  those  parishes 
or  townships  that  were  compellable  to  maintain  them ;  so 
dMt  the  new  power  of  removal  would  not  be  likely  to 
afford  a  relief  commensurate  with  the  new  burtheo: 
and  the  former  want  of  the  power  of  removal  might 
have  the  efiB»t  of  charging  this  new  township  with  the 
ios  of  persons  under  drcumstimces  ip  whidif 

if 


if  tte'^tiftttiel  hsA  been  previously  a'  tomiAApi   the.'?     IttKI 
inhflbihitif^  ftiTght  bare  tttkeri  care  to  pi^eveiit -tb*  bdt^-         ^ 
tben'fi^itk  fidlitig  trpon  them,  a6  by  thereiMyfll^bf  vm^M     '^ilSii 
xiifiri4dl'{ilfegtfiMt#dibeii;«rdf>  p#t«o^  u^^^ 

otrtettemenrts  utidef  ro/;«w3iwr5  esjptecttfHy  befoi^  lfae«tiit.  ^     ^■■■■"^ 
35  €te.  S.  ^  r.  104.     Th^    iatiiei^,   iiid^^  -iv«utd  > notJ' 
s^^^'  ^  'iAftlMi^m  f(Hr*>«hWn9<!h%s;'  fetter 's^'dbfeait^ 
m}ghr%b  cfeftV^  ^d«¥  ittem  by  ^i^j^V^eftAce^  mS^iiet^h 
viMiir't'^AlbA  ^t^s  'fs  tioC-«liki$  th6  tto^  of  ai  itKXIvfn^^ 
ap|^fetmei*'W  bveriteers  to  placed'  that  Ibrtfietly  -had: 
no  sqHi  dfto^fs^^cAct^cf  aH'^iicfa  {(lac^  mu^t  ll^¥e  bem  ; 
ttti^fiolh  tifaie^lfhAietoorial,  and  conse^ently  iindeir''a> 
lepifWiigaXittii  to  niaintain  their  poor,  arid  pobsfessio^ 
a'i^a  Hght  to  the  appdintrnelit  of  officers,  and  by 
sirt^  }tppfnntAie^  to  remove  person^  tinder  the  saHie 
drtnmstai^^  ieia  Other  td^^hips  or'paridies  mtght  do. 
tfte  tonseqaefice  of  this  opinion  is,   that  both   fife 
oMtWteustte  quashed.  >..-»•   ^ 

''    •  Both  orders  quashdd* 


T|a  ^j  JRWWS4?'  R\ST?R_T|31M 


xc  p.A^i  ar.iHl  SHr  k. 


l9dT 


-9VO0  ^rikR*viiD  R^'A.  iv.e  '^lij  Li: A     .j'JjJcJobai  bice 
bias  ddLt^^U^sfl^  e^-'''-9^  '- Vl'^ ^i:' V^^^  rijiw  b^Jnrri 


Wbovft 


fcoftwo 


Hiis  Court 

, — ■■■■  ^, —    r       .^    ^   4^^  ,.    ,.,.,..-  .,,    ^    ft  ,::ci')Di({0O3  iii  dd  oj  utww*» 

■uMMffiiMt      order,  a  settlement  bv  apprenticeship  ^under  9  parfib 

w MiAlMvN    indenture  to  J<mn  uiyasley  in  tbe  uipalant  Mnu. 


rStOLS.   Was  proved.     The  appellains^  in* brier  to  &irVw- 

itwwnflkiwk  sequent  settlement  m  the  pan^h  of  51.  ManL,m  La* 


..^  GreasUy  to  Thomas  Hatfyc., ^^     , 

Mrnot  wm        proved  a  residence  of  more  than  40  "days  m  the  1 

^"^•■•••^     f  •,,.'.  "^^       ,  ,  •    " '    .     . ^a  ' -'  '.■?  ■^"fltn  lea >fl«r 

viMundvtte    parish  under  that  assignment     There  was  a  premnun 

«if%  •DdooB-    of  5i.  paid  by  GreasUy  to  the  new  master,  bdr  it  was  tii« 

sum  wtiicli  he,  GreasUy^  had  received  with  tpe jNUueL 

on  the  original  binding  from  Hcaiherl    "[fhe  msniaient 

b^^which  the  assignment  was  mdde,  was  in  wnmst  tfd 

was  executed  by  Greadey^  Datb^y  and  the  psftiper.    The 

instrument,  after  reciting  that  the  apprentice  oad  aboot 

indenture;  stated,  that  for  divers  flN>oa  rao^entip^ 

weasUy  did  fully  anci  absolutely  give^  graDt,  asugQi  aw 

o* :  io  noi:-j  M.2_,  ij  ifjiw  abnm^n^q  smvadJoirSpngTq 
,8et  over  unto  Thomas  Daloy  oftheljSlroaimjtf 

Inunewprk-Itnitter,  all  such  rurht,  utie^  doty^ieiili  q 
iJ.iiisq  to  jKiiJn^.  ni  eta^iv^^UL  siaox  oJ  uflvs*  p 
yef^^  to  comb,  service  and  demfiadwbataoefer,  i^Dich  tbe 

r03ij.i9fqqis  siTlU  iSnxf  dfUTOT  ^mad ti fT[To35qDTO 
's'*  Jl    .Int^biox^  9<i  t;i'x>oitf  ttoa  aid2  'io  looitiiDdA 


iH  r&'rL£^i^i/6m^  IV.  m 

oo  'which  he  might  or  ought  to  have  in  him  b^  Tirtne  of  ^aaq^ 

the  said  indentore.    And  the  said  John  Greadey  cove-  — 

nanted  with  th^  sa^d  Thmas  DdOn/^  that  he, ,  the  said  'JlS'* 

done  by  Greasley  duriti^  'the^saict  tenn  of  years,  well  and  Ba»m«om. 

^  jenr e  the  $i|id.  JT^omat,  Xktlbu  as  his ,  master.  Ap.  . . 

that  the  said  Thomas.  Ofllby  ahall  well  entreat  ««^  y^amtt^ 

.^ —     '  rimsa  'ji'ijol  ,;a/:  i;.iL  ic  •:>:  .;::^  o.^l  moiT  aid  yrf  b»«a.e«i 

d  nsQ  him,  ^  learn  hmilhe  craft,  mystery^  and  gccur  »te«ai  1*0.5,110 

flo  snofggoe  >HT     .-^  yH?'  v  ..rf.o'^o^'j  jfiTT  rj  ,  ^^  o.Tri^W 

paooq  of  a  ficame-work  Icnitter :  and  should  also,  allow  ni  *n5nfu^j.«rTi 

hup  sufficient  meat,  &"c.  which  ^e  said  Thomas JiaUai  ^n^lTJZ 

amed  to  dd  in  consideratibn  of  the  services  of  the  said  "^   ?  '"'**'^'« 

«[>praitice ; .  and  also,  the  sum  of  ^U  agreed  to  be  paid  "^  ^^^  '^'''^ 

by  Qreaueu  X6  Dolby^  beinir  the  said  sum  of  money,  J'^^'/^irft^M^  ua 

-dMjs.ws/U'  fit  •'     .»'  '•*^^;'^                   ,      '      V  ♦'  '    '^  ^'  ^^'s^Mb^'W 

irokh  h^  tUA. said  John  Greadey  received  with  the  said  f«^r^ ,  ^  t  :^^  ^ 

[itic6,  from  the  churchwardens  and  overseers' of  '^-)  •iiyr.aaji 

T,ptj  their  j^njtting' and  placing  him,  the  said  oV^^nTj^ 

.^{otr^W^  .apprentice  \o  the  said  John  Greasley »  -  ^'^.l^'  t 

g>n&  erf='-;^i  -»^  -  '    •    •  •     •  •                      ,    ■               J'  .  -.  «  .0  .V 

It  was  objected  by  the  respondents,  that  this  assignment  "  '\  ;  '  "[''^'** 

sniaa  3  fi  ».i  .       ,'  -.         -^                    .  .     ,  ••   *-    '    "  -*■'»:..» 

wa4  not  made  tinder  the  32  G.  3.  c.  57.  with  the  consent  ^ "-  '  "^  ^"^^^^ 

ciijirn^T::  ^  •.    *  ,        .      .                                              .   v  9r<*  -.■r.-'j-'f 

rftwo  magistrates  in  writing;  and  therefore,  was  not  aii  -    \  ».  .s'^<» 

^dl  eiiw  !j  "jr       ...:/••                                 •      1  ,  "     '  •*  "'.'•*.»"»*» 

mstrament  under  which  a  settlement  could  be  gamed,  -e   '^  ^t^r*\ 

jTsnticq  i*' :  'L    v,   :     •      .             ^                      :         "     .   m  -^  — 
Tiieamellants..contendedt  that  it  was  a  valid  instrument 

to  confer  a  settlement,  and  cited  the  SQ  G.iL  c,  1 311^ 

bfla   ^p  '•  iw  ■'*    '  «'  •.'*'"'( 

i.9^Vmicb  passe^  subsequently  to  the  assignment.  .The 

case  wpa  stijraea  on  a  fonner  day  by 

^-id  7d  bo7:*a<-' . .  IT  ^\:        ;' -     .  .:   -         .  ^"•'' '  ^,^'''*'l. 
nsSijom  And  DKorris^  in  support  of  the  orderf^of 

jBfK^aniftftwvt  *'-'  -A  ^•^'  ^  'ii/  \'-  **-^  *v-, '-'''^^ 
Sf  ona,  This  wa<  not.  a  vahd  assignment  of  theap- 
bna  cOiua23  iln^'*"-  •■^'•"^  /.jiD;*.'..*  -^  .*  .  ...i  '-  -  .r.  -."/'. -ti 
prenq&^t  havhig  h^iLmade  with  the  janction  of  two 


J.**.ai 


jaScea.    Th^SS  G.  S^  tf.  67. 


snttK  bus2  9fU  oJ  10  oi  ,Ei»d  ^^^^^n 
^^ttbeing  for  the  beoent  df  the  ^iprentioe, 

nAacontnid  of  thii  aortihoald  beeiffciied«    Itis 

aignedy 


.380^.     eArgnodpthit  iM£t..^  «.  1^  u9.^thtmituMkm h  not 

^ZuZfr        ^  tnte  coostractiooy  but  that  there  ix^glit )1ba  lodid 

^J^jjfr^\      aragnmentf  not  in  writing,  and  not  with  caaseaat  of 

»ittd|^  wt  HDcnd  taiMdi  nbm  tthfe  |rtmii»^4pwn 
A   .  Tfe  iW  G.  &  i.  M9.  is^v9«  MMdtidjdhe 
«da&  €«■%  'frlMfthtff  the  ^mmiwtk  ^pttHHTP 
ite^lm  dim  Sb    ;Ehe  two>  «lfuMs,.arr.llMneiMtt  ipite 
•QMntnt    Bnl»  secaidlty^liaB  k  nttyod  yr»<flhwft 
>Eoff  itnasgivoi  aiw  istvkiit  and  thiittyikMlifljMt  valid 
>i»  att  gjiigmttint  cwaot  ha  inain  jr»ii  ai  a  c^megfe .  - 

V    GL  ^.  Jlcmott  Md  fitaiani^  caotnL    Jhia  wiH  a  jatd 

Bt.    The  8S  G.d..  afi7«  Jt  ?^.eoy  jiafwpln^ 

of  apprenCioil,  wboee  wailgri  beiiy  campulhWe 

byi^oe  «f  8  and  9  IF.  S.  c.JO«  &.&  lDlalMiiiartt4hatf>is 

eDnvenicBt  to  them,  may  he  fimeed  da  muig 

jMrantices  over  to  other  penonai    Bnt  thia> 

was  net  in  that  itloatioD.    These  am 
'  which  caasft  of  parol  assigamcflt  haro  oeme  iiMiiUaiJBy 
J  befete  the  Court  without  oljeotion^  yet  att  thii^  jupb 

woiiU  kswt  been  wrongly  d^evmined  if  ihia*  %a(jOQr- 
^'Utot  The  56  0. 3«  0.  iS9.  M.i^mfm pUBtASo^jOkMmj 
.  purpoee  of  correcting  this  eailt  and^rflhewaAb|^j|t9j|lp- 
rliflntion  of  siidi  assignments  in  fntitre,  that  Iberttepf^e 
ahcyihadfasen  valid..  But  scixnid^  at..att«MMirl^ 

mnoanted  torn  cansntby  Aa.  fiiat  aiwqlqr^.  llbafe.iiie 
.appreHtios  shouU  serve  ifaSi^eeQpddi  B^M^^Sodiia^ 
^knejrandai«fieMed:.t&thet)Art^^  iblLi*«t 

i^mthat: coi6itpt he  |pvte "^  munataii4»^tttiii^ iOL a 

consent  be  given.    A  settlement  was  therefore  gained  by 
thoriiif^  n^oe^  and  ^^' did^  itmSA  SlbUg* 

And 


IN  -itM  Tkiask  YkOi'orGWaUX  IV.  ct^ 

alLMili(MViMitiiM(aiqrAcijiid^^t<«flfa**C;bw|i«M     .IKB. 

•-***^»»y' ■•■•••  ••■■''  ■'  ■*■'  .jSri» 

•• '-  ■     ■  •  •  •• ■.•.••.•■•...  .^^&. 

-As^tn  a  J4    We  ase  of  epblmi.thal-litti.fiiipBr     v^^y^ 
gtturf  i  nilftpiwttt  ipthebgitttogh  of  JSriitetf^y  mdjit-  •''*^*"'"^* 
wipiMttjfytliit  tbiindMtfast^tMuauBle  atMlatetfiv  ^h 
tai^)|fM^^lllley^6r<r«^     ndllfe  onUr  of  ^ 
^^flbi^f  fltoiflMMt.     TIm  iHignwnr'  of  4b*  j 
WfilkiQmmAoB^to'im  axm^ihat^  wsta  iptior  4o  ^die 
fMddbiMjr-iWiite  (U43^t.€.  %S9^  and^  ithipwfaei 
'iM^M  a&dcd  bjrit    The  pior  Mutitta  a&Gfa»i^3. 
€;  JldwT)  a  aofra  prahiUtary  bat  an  aaaWng  slatate. 
Bcfcre  that  statate^  a  master  could  not  discharge  himself 
^4Bga  thy  eU^ation  tn  mamtain  »  pandi  appreatiBt^  by 
cifcaiyihig  Vum  ttf  anoglcr  p6reoii»  nor  vere  tiieraifiMn- 
•'^Mbfnbithfi  MiOw^mmtm  mahfoei  to  Ae  onUiiarjr  jmis- 
« diaillmiofitbatjastiocsy  with  respedt  to  maatess  and  parish 
Thid  .q^eafs  by  ihe  preamUe  to  die 
and  ^bctt  the  aat  prooetds  with  certain  eoaat- 
^lAerahgr  if  the  terms  are.  complied  withy  these 
are  remcdssd*    If  the  tema  aTei  aot 
:  witk  (and  in  the  present  instaoce. they  were 
-•Mt)9Atf  eAse;  ia  not  within  that  statute;  hot  it  iato^be 
TidMidefed^wbk  Ngard  to  th*  law^  as  it  stotxl  befare 
Hbt  imX  Wat^  passed^    And  so  consi&red^  abhoi^  die 
'iitf|liiaulif  uiaybsifot  JOAOypmcposea  mopeiatWe^  ycft^it 
'ilaiMHttaiotifee0t  ^'the  first  master  to*  service  with 
tiie^McQVd^  and  mfadeit  Aat  swrioe  m 
'.W^ofl^iiid  bbdlii^    Tbb  is  BstaUiabdl  by  tho^< 
^^^ah  r^  lltf^^iMttAibMrt  ^  JB^  A«^|E^bhi(tfK  and 
^  RA  ^*' :tkejbihubitanti  qfSti Fetria^{h)      In  the  fittt 
*^'.'  irjn'"  u  •»'•'•   '«         '  ..'./■        ..     r-'    '    '   '■'' 


7M  CASiSS  IK  CAStfiR  Tfiklf ' 

i62i.  of  those  casttfi  the  widow  dt  the  first  mestir^  wbo 

T^r*  of  OntOHf  without  takinir  oot  administntioii  to  her  hv^- 

Tim  Kam  ^ 

9gamM  band,  asngned  the  apprentice  to  one  George^  wlSimmionf 

■Attof  '  a«l  f9^e^  ^Cbuimrdli  %  piio^ 


Bagg^f  at  Eas^  Bhtdg^fdi^mA  Mivat  bdd,  that  he 

gahied  a  settlement  by  the  serfi^e  at  EaiiBH4§i^^  tf 

r$$mn4fmamsmL   in  tiMriaat  o^tiiJiihMlkiM^^ 

viee,  Mdllr  HM^rightU  ttndfai^  was  in  A#UlMVWid 

the  ftf^mhieyeBl  liiiofeed  theJodentoi^i^AdMl^ 

up^  tbgefiier  idith  her  ImeresT  in  the  applfefldofei  I0M» 

Atffe,  of  Slolv  FkM$^  and  the  i^spMBtioi^  bf  #?wr 

indenture,  to  which  the  mistress  was  not  a  party^  volli>> 

tarflhir  boaiid>  heririf  to  Aah,  MNt; 

\Plmmg;  ood  the  CMrc  h4d»*4iM<lfaiMi|^>«a4 

ment  of  ati  apprensioe   (ereepl^^l 

cannot  striotiybe  ntade;  yet^  ai 

with  ;tfae  assent  of  the  mi^ress^  tbtf^ 

wooid  be  good,  fbr  the  purpose  «>f- 

ment;  Jbr  the  servitude  ccnUhued  \ 

And  these  cases,  «nd  some  otiiers  \ 

same  principle,  appear  to  have  been  : 

Cdnrt,  in  the  case  of  UietEh^^  2%r. 

Chrisiotoe  (d),  in  which  case  the  1 

signed 'the  apprentice,  but  hadt^Eem 

bind  her  out  anew,  with^lier  densen^  e^ 

son,  by  a  new  indenture  of  ■ror<Wl'<Wfcii4c<ti^ 

Court,  on  that  account,  thought  tMthe  i 

aeoond  master  could  not  beoopsidefod  A  *.i 

the  original  indentote. '"'  -"•^•*» 

-»♦    ^  •  •     •  ..  ^ 


iH  Tqp.-5;»|wj;Yt4n  or  pEOBOfi  IV.  78« 


PMOnnfBNtr  ftv  indMU  lancK  MtoMe  in  die.^.>*tihedme 

-•— '  •^,    _!•  -,,    ^    ^,   .  •        -  -,  _  of  makiDg  his 

.-  rrpiiMi  m  frnf  Mm^toth  m  the  county  mOevoiu.  win.  wasaeised 
Al  tl».«A|l,  Mbre^oikm  Es  at  the  Atmhi  Summer  ^l^^iK"" 
IMJ,  a  verdict  w«».fmmd  &r  the  ^^fendam^  ^^^^;^' 
V^  the  opinioo  ^  tbe  Court  tm  the  foUoiiiiii^  JI^°^a  dweiu 

ing  boufe, 
which  be  in- 

^JUkt'^riOardi  thaiesior  (tf  the iddotiflg  Mtthebei^J^tuted^inthe 

parish  ot  D-; 

^UgB^nlMAmi^  OjBM;  hit  uncle,  deceased,  who,  M  and  six  ap»  of 
bift  laAt  will,  and  at  tbe  time  of  lii»,  the  parish  of 
in  fee-simple  pf  several  fine^iold  and  tant%rom  th^T 


It;  that  is  to  8a3s  of  a  certain  freehold  lHa  f^enty  ' 
of  a  dwelling-house  and  garden,  ^^^^''' 


rtenwces,  called  GreenUtts  two  other  dis-  '"f  n^^^^*^ 

village  of  B.  t 


tenements,. the  one  consistiBg  of  three  andfiftyeight 

acres  of  free- 

1  .and  gardens,  with  the  appurtenances.;  and  the  hold  Und»  and 

oti«,i.pe..fa.r  ootti^ie.  «>d  gudens,  with  U>e  appur-  ^^^"^ 

}.  and  a. mall  IsMRehold  guden  near  to  the  ^.,  Jtheitee 

tOtt^-Qmnhmi  aU  ritnatem  the  parish  of  ;;Sii;;^^7, 

ia  the  coiBtfgt  oiDeom;  six  acxes  of  l8«d»  ^"^^^ 

in  his  own  oc- 
all  tbe  land  in  die  paridi  of  Wt  tbe  freehold  lands  in  the  parish  ^  S^  and  leaw- 

issev  lb«  vittfles  cf  ii.  j  but  tbe  ficeboM  lands  In  the  partdi  of  i>.  were  in  the 

ocpuiMifcm  oC  tenants.    Before  the  malting  of  tbe  will,  A,  bad  contracted  to  sell  all  tbe 
"    "         ■  ■     ^  ~»eodtheleaaeboM8  ~      ^  ' 


of  a»  end  the  leasfiioWs  near  tbe  vilbige  of  Ji.     The  amount  of  <<f.'a 
at  tbe  time  of  h^  death  exceeded  his  personal  property.    A.^  shortly  before  bis  death. 


I  a  wUl  as  followt:  •<  I  direct  my  debts,  kfadet,  and  ftuienl  apnkses,  to  be  paid  ; 
le  pmient  whereof  I  cbaige  my  real  estates.  I  give  to  piy  nephew,  r.  (?., 
I  yijkl  bgrmyeiBacBtors  and  to  ny  aepbew,  J.  G.,  (the  heir  at  law)  !2(V.,  to  be 


wJA  tfw  doe  pigment  whereof  . 

pj^fa^csinitdr;  and,  laMly,  I  conatittite  Jl.  G.  my  sole  executor  of  all  my  lands 


fat  c!««r,  and  all  my  Icasdiold  pioperiy  here  or  vt  B*f  or  money  that  shall  become  due  for 
tbe  aWK^  m^  certain  annuiliei  tbeveont  by  half-yearly  payments  :*'  Held,  that  by  thia 
win  flw  eaDDcmon  took  a  fee  ib'tbsftedioMl  thuds  in  the  parish  of  r. 

yoL..V.  .3F  situate 


786 


0M8BB  in  EASTEB  TERM 


ISM. 


QxujkMn. 


atMte  in  the  iwruk  of  StokaAawtf  in  the  samedranty, 
ind  mmirdsof  a  nnledktfmtfrom'the  viUogeofBtt;^^ 
in.  m  pamh  of  SiohtAtmi  and  of  sevnal  lewrimld 
flMMBtSyJMd  ab^nfl;  IftalyeB  of  iMNliaULlM^iitflBd 
near.  tliaTiUage  idAMmf  and  of  dKM*  £6  acnea  of 
fimMd  ittidi  Sn  five  aever^  distitiQC  £^^ 
andt  one'  leaaohold  teneiiMilf  oonnsdi^  of  tt  aeKs, 
dtpate  aa  the  panfa  of  lite  ufioa^|fti%  in  Hmmid 
coBB^ :  but  tbeae  entstai  'wara  originai^  pnii  «f  a 
manor  of  JMbrmfar,  and  am^  iniajSi  purdbaiodby 
andonmyedtotbotertaber,  Siekati  iOBm^Mfmti 
and  paroek  of  such  manor^  ona  geperal  aale  and  diii- 
lion  tkareoC  and  which  manor  hai»  fnonii  ithat  ti^ 
oaBMdtoflzist   jBidbri  GUiKan^  thenncie^at  ifeliaae 
of  makii^  and  paUiahing  Im  wiU^  and  al  the'tnaa  of 
bit  daatby  residad  in  t^a  dwdUog-boaaa  cdUed  Gf«m- 
UU^  and  had  in  hit  own  ooeupalkm  all  the  land  inihe 
pariih  of  HFte  ^IMnjgtfoiH  and  alto  the  freehold  iandt  in 
the  parith  cSSiokenhamf  and  Irtaehold  tcncaunt  and 
leaaehoU  knd  aitnate  in  and  near  the  t3hige4i£&arfaa; 
bul  the  ficeehold  oott^get  and  gardenia  aial  tibe  natU 
leatdiold  garden  in  the  parish  of  Dodbrooke,  weoahribe 
oecnpation  of  tenanta.    The  freehold  knd  mWtit^ 
vbigtM  coniitted  of  ten  dittinct  dotet  or  fidds»  dgiitof 
whidi  lie  together,  except  baqg  tepazaled  bf  iiehi^* 
way;  the  other  two  were  separated  from  theee  ugjit  i^ 
estates  bdonging  to  odiet  panmit;  and  the  nearest  Md 
totherenden€eQfi{j(:teMG»tti»ti!f  t^  waadb- 

tent  firon  it,  by  the  common  road,  by  somewhat  k« 
than  half  a  mile.  Before  the  making  of  the  wiD,  JSiciaftt 
GUBord^theuncI^  had  oontracted  to  JdK  tcraae3i(*aui}i 
all  the  lands  sitoate  in  the  parish  oF Stokenkcm^.^'lt^^ 
leasdiolds^  in  and,  near  the  village  of  SteeOoHj  for  the 
sum  of  2040A    The  amount  of'  the  t^Mor'a  debts,  «t 

the 
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Ob  tbe  Otk  dAydi&fieM^,  iBl9rBkkitmlQIBmiiih9 
umdut  BMde  Iris  lait  irill^  cMf^fetofted  m*m  fOiiptm 

mfflumgw^  IftiKk,  aiidtauionl»i  flht»  iflfe 
aad  -keqaeaik  onto  msf  niplMir/  3U«ia»  Gfl|M^  t)f 
J%ihititj  70CiL^  to  be  pwi  by  ay  cmpBtof ;  Wkmrimi  to 
■7Mph0»5  Jbin eaUardi  iktwam>€t2Qkf  to tepaldby 
a^  oMciMr^i  I  gtte  nfortgiig^  nf  BmUmlft  hM»to 
Mokard  CUBm'd^mjf  Aoeutmr  i  -ImAfi  I  do  nik^  <oin^ 
nd  appoiiit  Miekord  QtUatd  my  ^whdtf  and  tolo 
r ofofioy teaAte 6ir«r,  and  kMchoU  pvopef^ 
bit*  or  At  AMem,  or  money  that  aball  becotte  duo  ht 
Ibo  uaa^  l"^y>ng  Mnw  BartUh  Ii22i  per  ammm^  by 
baifi^Mify  fN^mantat  aad  my  Aister  SlimAdh  fOL^,  by 
balftyandy  paymoiti.  I  gif«  iOt  dao  from  my  brothar*« 
wii  to  me,  to  my  Mooolor^^  iXifta  GKffoftf  and  JImAohI 
ationcd  in  tbatriO^  wotethe  pUnttf  and  d««« 


Hm  oase  naa  at^oad  on  a  ibmiar  day  to  tiua  l«rm  by 
aariar<brtliepiatodff,aadiAfamlbrthedefeii^^  The 
esKaoT  Geftmms  ▼•  Cai09(<i)f  atid  Pi^M  r.  Pef0ke(b\ 
wiBtt  dtad  far  Cher  platotift  The  argHmeoti  on  balh 
wim  w«rt  ao  Mly  ret^ewad  in  llie  jo^gme&t  df  the 
Goor^  thai  II  k  mnaoaaiiliry  to  report  Aan. 


^^iHia  amr  on  tUi  day  «te  Jiad^fOim  «r  t^ 


(a)  iVbyi  i2«p..48. 


(i)  /vw,a.47i. 


3F  « 


Abbott 
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18M»  .     .  Abbott  C  J.    Upon'this  will,  oonndered  as  it  ougiit 
j^^'^     to  b^  with  refiearenoe  to  the  state  of  the  testator's  pro- 
OiiXiun      party,  we  are  perfecdy  satisfied  that  the  testator  tn- 
GiLLiJuv      tended  that  his  execotor  should  take  all  his  freehold 
property;  and  we  also  think  the  words  of  the  will  aiiffi- 
dent  to  give  effiact  to  this  maniiest  intentkn. .  It  is 
fimnd  that  the  amount  of  the  testator's  debu  exceeded  the 
Talue  of  his  .personal  property.    The  amount  of  avails 
debts  and  the  value  of  his  personal  property  ai^  sidjeot 
to  so  much  variation^  £tt»n  time  to  time,  that,  in  genml, 
very  little  reliance  can  be  placed  on  mxha  £act*    In:tfae 
present  cas^  however^  the  will. was  made' so  reeently  be 
fore  the  de§th  of  the  testator,  that  it  may  be  presamed 
to  have  been  made  with  a  view  to  that  state  of  &cts  as 
likely  to  exist  at  the  time  of  his  death ;  and  aoooidiiigiy 
we  find,  that  by  hb  will  he  has  charged  all  ins  real 
estates,  messuages,  lands^  and  tenements,  with  the  pay- 
ment of  all  bis  debts^  legacies,  and  funeral  expenses  j 
and  having  so  done,  he  immediately  gives  a  legacy  of 
700iL  to  his  nephew,  Thomas  GiOard,  and  &  lega^  of 
20<.  to  his  nephew,  John  Gillard,  who  is  the  lessor  of 
the  plaintiff,  and  the  heir  at  law.    If  he  had  done  no 
more^ .  the  charge  would  scarcdiy  have  led  to  any  con- 
dusu^n^against  the  heir,  because  he  might  well  take  the 
fireehold,  subject  to  the  first,  which  is  the  moat  important 
charge ;  but  he  has  done  more,  for  he  has  directed  these 
l^des  to  be  paid  by  his  executor,  which  shews  that  he 
meant  his  executor  to  take  the  estates,  as  the  neeeS" 
saiy  fund  to  pay  the  legadfis.    la  the  eondusion  al» 
of  his  will,  and  immediately  after  the  dauae  coutBiaiiig 
•theg^ft  to  the.executor,  coibe  the  words  «  paying  toK 
BarOett  an  annuity  of  Itt,  and  to  my  sister  iSfiubsbliair 
annuity  of  20t/'  whereby  the  gift  to  the  executor  be- 
comes chargeable  with  those  annuities,  and  must,  there-, 

fore^ 
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tattf  have  been  intended  as  a  fiind  for  the  payment  of  1622. 
them*  This  gift  manifisstly  includes  some  part  of -the  ,  . 
freehold  estate ;  the  question  is,  whether  it  faidudes  the      Oxllaiu) 

agohttt 

freehold  at  We^  Jlvitigion,  which  was  formerly  parcel  of  Gillakp. 
the  manor  of  Dodbrooke^  and  purchased  by  the  testator 
ss  inch,  -and  .which  was  in  his  own  occupation,  ^  and  at 
00  great  distBoace  from  his  residence.  The  words  of  the 
the  gift  are  these :  <*  I  do  make,  constitute,  and  appoint 
Bitkard  GUlard  my  whole  and  sole  executor  of  all  my 
laada  for  erer,  and  leasehold  property,  here  or  at  Beeston^ 
or  money  that  shall  become  due  for  the  same,  paying, 
&&"  The  words  **  or  money  that  shall  become  due  for 
the  same,''  manifestly  rdate  to  the  contract  whereby  the 
tcitalDr  had  engaged  to  sdl  his  freeholds  at  Siokenhantf  . 
and  leaseholds  in  and  near  Beeston,  which  is  in  the 
psosh  of  Stckenham^  for  the  single  and  undivided  sum 
of  9040<. ;  and  it  is  clear,  that  whatever  restriction,  if 
aiqrf  be  found  in  the  words  <*  here  or  at  Beeston^  as 
to  the  first  member  of  the  sentence,  must  be  applicable 
to  die  latter  member  also ;  so  that  if  there  be  any  free- 
hold sot  under  contract  for  sale  to  which  the  gift  will 
not  extend,  neither  will  the  gift  extend  to  the  freehold 
iriiidi  was  under  contract  for  sale :  and  in  this  view  of 
the  siil^ect,  the  executor  will  not  be  able  to  convey  to  . 
the  pnrchaser  the  freeholds  at  Stokenham^  nor  b^  en- 
titled' tb  receive  the  value  of  those  freeholds,  but  there 
must,  be  two  conveyances,  and  also  a  division  of  die 
priee.  -  The  will,  however,  makes  no  provision  for  such  a 
difirioD,  and  the  testatdr  manifestly  never  thought  of  it, 
nor  contemplated  its  occurrence.  The  intention  of  the 
tcMator  being,  as  we  thinlq  thus  mamlested^  it  has  been 
ccBtended,  fliat  eSect  may  be  given  to  it,  forst,  by  con- 
sideriiq;  the  words  '<  here  or  at  Beesion**  -  as  relating 
oidy  to  thel leasehold  property;  or,  secondly,  by  con- 
3  F  3  sidering 
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199i|.  iMtriog  those  wo^ds  9^  descripli?e  of  tU  the  tfitator*$ 
-•^rr  Pfoperty,  both  freehold  liod  leasehold.  The  letter  oon* 
^iUm9  structipa  will  obviate  every  difficulty  that  may  other- 
GiLi^L^  wi^e  ariie  in  the  execution  of  this  vill,  as  it  will  eudiide 
all  benefiaial  interest,  not  of  the  heir  only,  bat  also  of 
t^e  next  qf  kin,  and  give  the  whole  property  of  both 
kfnds  to  the  executor  for  his  own  benefit,  sulgect  only 
^  the  charges  mentiqned  in  the  will,  and  prevent  sn  in- 
testacy,  as  to  any  interest  legal  or  equitable,  dthercBrept 
or  resulting  froii;!  the  operation  of  law.  There  appears 
tp  asi  however,  to  be  a  greater  difficulty  ii|  this  ^epoad 
construction  than  in  the  first :  it  is  easier  to  construe  the 
word  **  here"  as  descriptive  of  the  freehold  at  Mmg* 
ioih  under  the  peculiar  circumstances  pf  its  occcupatkui 
fod  aituf tiw,  than  to  (cpnstrue  the  words  <<  ^  Beesiogf 
as  descriptive  of  the  fireehold  in  StokcnhoMi  aud  as  the 
leasehglds  were  of  much  less  value  than  the  freeholds,  it 
i9  mqre  probable  that  the  testator  should  have  omittsd 
tq  m^ke  ^  proper  descriptiou  and  gift  of  them,  than  that 
hf  ^uld  have  done  no  with  jefpxA  to  the  fireefaold% 
ffhich  he  )^as  sp  manifestly  charged  with  one  very  000- 
siderable  I^cy,  to  be  paid  by  his  ea^ecutor,  aud  widd 
^^h^-,  pf  small  i^mount  indeed,  to  be  paid  also  I^  the 
gxeqi^r,  fmd  to  be  paid  to  the  heir  at  law,  who  irill 
ildfe  (he  ^state^  andj  therefore,  cannot  want  the  mooey 
to  ^  paid  out  of  them,  if  they  are  not  given  to  the 
4;i^ecutor«  And  for  these  reasons,  fXkd  without  prejudge 
ii^  any  coustmction  that  may  hereafter  be  put  upon 
^\%  wi^  by  a^  (^i{rt  who  may  be  required  to  decide 
](ipo^  thfi  interests  of  the  next  of  kin,  we  think  our- 
seltf^  irarra^ted  ii^  adopting  the  construction  fir^  pro* 
pos^  and  which  is  sufficient  for  the  present  caiu^;  and 
weareof  opiiijk^diat  the  words  of  dascriptiony  ^l^ere 
or  at  9e0m^*'  whateveir  b#  their  fflfmipgi  lure  tp  be 
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cao6x^  tp  the  la^t  aotecedent^  viz.  *^  my  leasehold       1882. 
prap^y/'  aod  are  not  to  be  extended  to  the  more  r^-       ' 
mote  ;»nteced^nt,   *'  my  l^nds  fpr  ever :"  for  the  gift      Oxuebb 
tbo^e  words  contain  is  (x>pplete  and  perfect  in  itself,  and      ^j^n. 
does  m>t  require  any  pther  ^ords  to  give  effect  to  it,  for 
the  purpose  of  denotii^g  either  th^  thing  given  or  the 
iiftcnded  dp;qee^  and  mayj  ther^for^  in  furtherance  of 
the  ipanifest  ^ite^oni  be  tiJcez^  b^  itself,  not  qpalified 
or  xestraified  by  the  words  that  afterwards  occur.    For 
thme  reav^Ofc  we  (hinl^  the  defendant  is  entitled  to  re- 
tain the  verdict;  a^d  the  jpostea  must  be  delivered  to 

Judameiit  fior  /^gfitfil^An^- 


Re,^  against  Puooer. 

I^^LWYN  had  obtained  a  rule  nisi  for  a  habeas  cor-  A 

pps,  to  bring  up  the  body  of  the  defendant,  on  the  tnoeof  a^oH 
girpund  of  a  defect  in  the  warrant  of  commitment  It  c^SS^SSed 
appeared  that  the  defendant  was  in  custody  under  a  war-  ^JJ^*  ^^ 
r^t  of  the  sheriff  of  Cornwall^  issued  by  virtue  of  a  writ  *«*^f<wnoii- 

pftymtnt  of 

de  poi^tutnace  capiendo,  and  commanding  the  officer  ^^  to  outs  in  a  cuue 

of  AppCAl  ADQ 

attach  ^9  Husser^  until  he  shall  have  made  satisfaction  oomiOttntof 
'    "'  ^  i.    %      1  *  nullity  lAtdy 

fCHT  numifest  contumacy,  and  contempt  of  the  law  and  dqModingin 

jorisdiction  ecclesiastical,  in  not  obeying  his  majesty^s  counofOm- 


fued  in  piimi-> 


lawful   commands,   by  paying,    oh   a   day  now  long  S^J^' 
\fifX^  to  J-  J.  Austen^  or  to  his  proctor,  202/.  85.  5i.,  JJSJ^^^ 

bripg  the  amount  of  costs  taxed  in  a  certain  cause  »<*  ««*™? 

'   '  ^  ♦      ' '  •  f  4 ' '  •  '  J-  with  certain^ 

of  ^pfal  and   complaint   of  nullity,   lately  depend-  the  nature  of 
i^g  in    the    Arches    Court  of  Canterbury, '  between  ao  aa  to  tbew 

J"  that  itwaa 


one  apparentljr 
ol^  the&dcwMtical  Coon, 


3F4  J.J.Justen^ 
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waa'jdqectedy  fint,  diat  it  did  txA  appettr,  on  tbefiioe 
.cf.dieiMVfant,  diat  the  suit  belnreai  Aadm  amI  Uie 
detedant  was  one  wAobx  tlvjitriadieticni  of  the  eoob- 
fliutictd  coort;  aiid»  aeoon^y^  that  ilo  addttioa  ifte 
giwi  to  /die  defendantfs  iMiae  ioL.the  Mnaiic.  Qd 
abenig  flattie^  the  BgnificBfeit  «aa  pfcrine^  i»^iik^ 
.4hi9  deOvdtft  waa  de8Daibed:•aa;<^M0||tell'^^^  :!-'r}v-"i'')''> 

Car^  shewed  cause.  The  writ  de  oontumaoe  capien- 
do irgivai  by  the  55  G.  SL^  lflV.rin  ]iBttro6  tJk  mit  de 
.«ttcoinnBBUcalo  capiendo^  ngainsfaaiqrifMrtaRiirfi^^iMl 
fl0t^ft)l!gr  the  hwfid  orders  tWdQoreeati£lii^£kHU!l9JSiil 
it  is^eatpressly  proiided^  that  it  sbalLhate  tfte  saamlNae 
and  eflbctaadiatwrit,  and  that  aB  joks  and  rcgdatiaarj 
not  thereby  abned,  apfdying  to  that  wrk^  ^hsUr^Mlid 
to  the  writ  de  omilninace  ci4>i^idOir  Moar,  iti»:trae 
that  it  baa  been  hrid,  that  where  the  wrk^doexoaanaa- 
nicato  capiendo  has  been  issned  in  an  en|||;^nal  jdhi  it 
most  appear  on  the  fine  of  die  wrlt^tfait  ihesitft  #as 
within  the  jurisdictian  of  the  eodeeiaatiealctHast.  ..But 
.  here  the  costs  i^pcar  ap  baive  been  taad?  «pan?«n 
appeal^  which  distingoidies  this  ftiom  sB  tfirodiehfiasei 
pa  die  aubject.  The  very  gubund  of  i^peal  aBtght  bare 
been,  that  the  party ptomotii^  AerSufe  hi  Ae.Keoiirt 
befaiwbad  instituted  the  suit  Jar  ateattac^Bcliofiende- 
siaatical  jorisdiotioM,  And  tbe  ikasriplaBn  pS  dieoaase^ 
idci  m,  caiin.ef  aflieal  :and:iaim(>faBnfcaf  aoffiigfcfiliidie 
^nsuaLandleohnicol  fleacrij^rtoiyof.caaB^  iaupanadiiigs 
in  courts  of  appeals  This  appears  from  the  precedent 
of  sentBDccs  of  courts  of  i^ipeali^nd  of  a  coBuaiBSJcipi  of 
appeal,  WfikK  afe  tobfe'lfauiid'iii  th^HCSW^s^istiiibtor 
in  the  ecclesiastical  courts,  where  the  cause  is  statalin 

this 
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dilSandis  Mlyroeqairedby  siaiateitil  JSieaia^ 
Iiioviifov^^iIi«M(t8tiite:aie  utt  loile  fiolbnMdpitibn 
tlie«tte  be^ftir'oiieiaP  tlib  iBim'«sine»j%th«iBbiliMd. 

h^  tte^defendADli^wdeiciibi^  (sibpci/'  livli^e 

description  ii  Ja^md'iKtfaedvit:  ital^  ibii^B&ll  dile^ 
not  appear  on  the  warrant. 

J )  M^'  domdil  rjrTkil(mo|r,  ftr  mj^t  tUiq^/t)ia|}  a{>- 

'ilataiS9<«hd  fchte^fitmbleflr,  aii jdiiUaii  wbuM/beMi- 

muof..^  Bbr^di^flislJirthe  tnaiii  cAyuti         Here  tlie 

.utiliriiiitti^  mndi  tob  iMe  and  nnoetUfin^^  J^^iZtor'v. 

'iWkH|[^'tbe>ietiini  imi#  thiit  the  ddEmdatfrtwas'im- 

pdaenedy  vadtr  a  iMril  de  exofMBiniiBicalo  cqpiendi^  fer 

i<of  fl<ibtaaotio]i.of  tithei,«  or  olhevaodb- 

» ;!flHiditwB8 qinukedt  on  the  gionad^  tkat 

liR^^odito  n^tfl"  nii^  li«  flaaltm  out  of  tbe|iuriadio- 

iftn,  )aod:  tkai  it  otig^t  t6  be  riiewn  tiiat  die  emitters 

weieavithiB  the  jurisdaction;  for,  of  that  Ibt  fciii^B 

<■  eenrtB'ileratDlie ftdgcB^    B^ma ▼* JESUffiy k altaiit|v>- 

.  11^  tkAt  faone  cflbci    And  in  R^dia  v«  JSr:WaiiBm{d) 

itwaarikeld  to  be  ttcfnary  to^heir  tlie  natute  o&^e 

^ob  ito  tiMi  Court  i»Io«t,  in  order  that  dib  Cotirt^ini|^t 

awmdAdpn^pigrpfotegB^  trhiteh  variiaraoreedlBg  aethe 

kikib^iBhds>i»mi<Sa^  danwatmemintiffd 

jalhaxta|iile  «^Bb.>Kji0tt^'BDB  fai3thAKiedM^herpiy>- 

pe»n  devi/ tbat  tM  fnw  ^9  case  of  an  »ppemL 

ceedingg 


fM  CAgB»  w  £AST£B  TSRM 

1899*       oetdiiigs  took  plaoe  upon  im  appeaL    For,  &oin  the 
^^'^^     Import  in  Lord  Bmpnond^  it  appears  that  Ur,  fFoteiv 
^f"^      wM  arrtittd  upon  an  exGommunioatQ  capi^odo^  beiiig 
«       .  cseoBiMiDioatad  fiur  non-payment  of  cost«i  in  which  he 
wm  aondemned  by  commimimmf  d^gUsi  and  yet, 
Aanh  a  wailar  objection  wai  taken  to  the  preieDt,  and 
pr^aifed^ 

Abbott  C  J.   now  delivered  the  jadgmrat  of  the 
Court*    Thi«  W9B  an  application  for  a  habeas  oorpu^  to 
biiti^  w^  the  defendant,  in  order  that  he  vAi^X^  be  dB- 
dHBged  opt  of  outody,  on  the  ground  of  a  deftct  in 
the Varrant  of  cowaiitment.    It ^f^evfh  W  the fiio^of 
tha  wartant,  that  he  va^  oQiMPittipd  for  cofityflMi^,  jp 
not  payiqg  the  tax^d  opsts  in  a  pau«e  of  appeal  «Bd 
wmphiBt  of  nnUity,   then  %tely  depending  in  the 
Avobea  Court  of  Ckmterbunf :  ^d  it  is  contended,  tbst 
this  does  not  snfficieptly  shew  that  the  cansf  was  one 
of  ecclesiastical  jurisdiction*    Hiis  writ  de  contapwe 
eapieDdo  wa#  first  given  by  the  53  G.  3.  c.  l%^^  «d 
thereby  made  sulgect  to  all  the  rules  and  r^Isdons 
af^lyiug  to  the  former  writ  de  escpommunicato  c^pi- 
anda    Now,  the  principle  to  be  collected  fton  the 
several  decisions  upon  that  writ  is  this^i  thai  it  must 
an;iear  to  the  Court,  upon  the  &c»  of  the  proceedings 
Ihat  the  party  wasoondeuned  in  costs  in  a  suit  respect- 
ing a  subjact'^niittter  apparently  within  the  jurisdiction 
of  the  ecdasiastical  court    Our  doubt,  yesterday,  anwe 
on  the  ground,  that  this  was  the  case  of  an  appeal; 
and,  although  Begind  v.  Dr.  Watson  was  probably  tbe 
case  of  an  appeal,  yet  that  faet  does  not  very  distiactly 
sppwr  firom  the  report  in  Lord  Raymonds   But  we  have 

smc9 
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« 


anoe  found  the  case  of  Rex  v.  Eyre  (a),  where  the  suit        ISti. 

appeared  from  the  significayit  to  hate  been  an  appeal  "  ~ 

and  complaint  of  nullity,  which  is  exactly  similar  to  the        agairui 

present.     And  in  another  caiei  of  the  tame  name  (i), 

two  significavits  were*  quashed,  being  only  said  to  be  in 

a  c&nse  of  appeal  concerning  a  matter  merely  spiritual ; 

and  Lord  Talbot  is  there  reported  to  have  said^   *^  We 

are  not  to  lend  our  assistance,  but  whcrp  it  appears 

clearly  that  they  have  jurisdiction,  and  are^^ot  to  trust 

them  to  determine  what  is  a  matter  merely  spiritual/' 

Upon  these  authorities,  which  are  not  distinguishable 

from  the  present,  we  think  that  it  does  not  sufficiendy 

appear  here,  that  this  was  a  writ  issued  in  a  cause 

within  the  jurisdiction  of  the  ecclesiastical  CQurt;  and 

that  the  rule  for  a  habeas  corpus  ought  to  be  made 

absolute. 

Rule  al^solute.  (c) 

(a)  2  Sir.  1 169.  (b)  2  SAr.  1067. 

(c)  ttc  dcfcoam  {n  thin  mm  wm  tktnmiB  Imiugkl  «p  bcfcn  • 
J|i4f9  fl  QuFbcri  snd  di46lii|i;|fi|. 
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Irwine  against  Reddish. 
A  Jud««*i  <»-   A  C5TION  on  the  11  Geo.  2.  c.  19.  s.  19.    The  first 

^f4i^fti»  under      X^ 

45  eSm.  c  6.  is  count  charged  the  defendant  with  not  having  given 
pnw  •  plaintiff  nodoe  of  tlie  place  to  which  the  goods  distrained  were 
wittMrSry"^  reiDOVcd.  The  second  count,  with  not  selling  the  goods 
£^^2bt  under  dirtrained  to  the  best  advantage.  At  the  trial,  'the 
^^  ^'b^^u^  pkintiff  obtained  a  verdict,  damages  Is.,  and  the  Judge 
in  CMB  tiM        certified,  under  the  43  Elix.  c.  6.     A  rule  had  been  ob- 

pliintiff  obtain!  ' 

•  verdict, hob    tmied.  Calling  upon  the  defendant  to  shew  cause  why 

cntitud  to  ftiU 

the  pfadntitiP  should  not  have  his  full  costs,  notwithscand-* 
ing  the  Judge's  certificate 

Campbell  now  shewed  cause.  The  words  of  the 
43  EUz.  c  6.  s.  2.  are  prospective,  for  they  extend  "  to 
all  personal  actions  to  be  brought''  The  case  of  Wil- 
liams ▼•  MUler  (a),  is  an  authority  in  point.  That  was 
an  action  on  the  statute  34  Geo*  S.  c.  23.,  for  copying 
and  selling  a  pattern  of  a  calico  print,  of  which  the 
pbantiffwas  proprietor;  the  statute  expressly  gave  the 
plaintiff  such  damages  as  a  jury  should  assess,  together 
with  costs  of  suit,  yet  it  was  held,  that  the  Judge's  power 
to  certify,  under  the  43  Eliz.  was  not  thereby  taken 
away.  Here  the  statute  gives  full  costs,  but  that  can 
make  no  difference. 


D.  Jl  Jonesj  contrA.  The  Judge  has  no  power,  under 
the  43  JEliz.  e.  6.,  to  certify  so  as  to  deprive  the  phiin- 
tiff  of  his  costs,  in  an  action  founded  on  the  11  Geo.^' 

(a)  1  Taunt.  400. 

f.  19. 
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c.  l^.  &  19.  The  intention  of  the  43  Eliz.  c.  6.,  was,  1822. 
to  prevent  actions  being  brought  in  the  superior  courts,  ll^x 
which  might  and  ought  to  be  brought  in  the  county;  asoimt 
or  other  inferior  courts.  Before  the  11  Gfo.  2.^.19.,  . 
trespass  vi  et  armis,  was  the  proper  form  of  action  for,R 
distress. irregularly  conducted;  the  landlord  wa»  then 
considered  a  trespasser  ab  initioi  and  the  tenant  was  en-'  , 
titled  to  recover  the  fuU.value  of  the  goods  distn^bed. 
The  action  of  trespass  vi  et  armis. could  not  have  been 
maintained  in  the  county  court,  that  court  having  no 
power  to  assess  a  fine. (a)  .The  fair  inference  then  i% 
that  the  legislature  did  not  intend  the  dction  given  by 
the  11  Geo.  2.  c.  19.  s.  19.  in  lieu  of  the  former  remedy, 
by  action  of  trespass,  to  be  brought  in  the  county  opurt, 
where  the  former  remedy  could  ];iot  have  been  had. 
Besides,  that  statute  gives  the  plaintiff  his  option  oS,  an 
acti<m  of  trespass,  or  on  the  case;  and  the  power < given 
to  him  of  bringing  trespass,  seems  to  shew  that  it  was 
not  intended  the  action  should  be  brought  in  the  in- 
fisrior  court.  Further,  the  statute  in  question  expressly 
gives  full  costs  of  suit,  and  it  gives  different  directiona 
as  to  the  costs  to  be  recovered  in  certain  specified  cases. 
When,  therefore,  in  the  clause  in  question  JiM  costs  are 
given,  it  must  be  taken  to  be  costs  of  increase,  and  not 
mere  nominal  costs ;  and  there  is  good  reason  for  this 
construction,  for,  befqre  the  statute,  the  plaintiff  would 
have  recovered  the  full  value  of  the  goods,  which  would, 
b  almost  every  case,  exceed  405.,  and,  therefore,  the 
Judge  would  have  had  no  power  to  certify.  The  statute 
11  Geo.  2«,  while  it  limits  the  damages  to  be  recovered 
to  the  amount  of  the  injury  consequent  upon  the  1rregu<% 

(a)  2 /fill.  Si  1«     4/ii#.2^. 

larity, 
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1 992^       krity,  intended  to  plae^  the  tnant  in  no  worn  ntuatkin 
— -*       with  n^srd  to  the  coitii.  The  case  of  IfSIttomi  T.  JfiB&r 

Tmwm 

offibut  is  cleeriy  distingoishalde  from  the  present  3  fer  there  the 
statote  in  the  section  referred  to  ^es  costs  in  the  ordi-^ 
narjway,  and  in  another  sectiooi  expreeslygiinea^/icff 
costs ;  nrhidi  shews,  that,  where  the  l^gisbtoro  intended 
JuU  oMtSf  they  so  expressed  it,  and  by  cosUt  moAy  in- 
tended ordinary  costs,  liable  to  the  ordinary  power  of 
limitataon,  by  the  certificate  of  the  Jodgei 

Per  Curiam.  The  case  of  WXiam  t.  MSkr  is  an 
Mthority  to  shew,  that,  where  a  statote^  pMsed  subae^ 
qaently  to  the  43  Elix.  c.JB^  gives  an  action,  with  coats 
of  suit,  the  Judge's  power  to  certify,  under  the  latter 
statute  is  not  taken  away.  In  this  case  the  atatnte 
gires^  costs;  but  that  cannot  make  anydifoenee^ 
for  no  distinctHm  is  known  in  the  law  between  costa  and 
full  costs^  and  in  point  of  practice^  there  is  no  difirence 
in  the  mode  of  taxation.  If  the  legislature  had  intended, 
by  the  11  Oto.  8.,  to  repeal  the  4S  Eliz^  they  would 
hare  done  it  in  express  tenns. 

Rule  dischaiged. 
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REGULA  GENERALIS- 
Easier  Term^  S  Qeo.  4» 

To  prevent  unnecessary  expense  to  plaintifiPs  suing  in 
this  Court,  in  case  of  notice  given  by  prisoners  of  their 
intention  to  apply  for  their  discharge  under  any  act 
made  for  the  relief  of  insolvent  debtors,  It  is  ordered, 
that  after  such  notice  given  to  any  plaintiff,  no  prisoner 
shall  be  superseded  or  discharged  out  of  custody  at  the 
suit  of  such  plaintiff,  by  reason  of  such  plaintiff^s  for- 
bearing to  proceed  against  him  according  to  the  rules 
~  and  practice  of  this  Court,  from  the  time  of  such  notice 
given  until  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf  by  this  Court,  or  6ne  of  the  Judges 
thereof. 

And  it  is  further  ordered.  That  a  copy  of  this  rule 
8haU  be  bung  up  in  the  King's  Bench  prison,  in  the 
place  where  rules  of  this  Court  are  usually  hung  up* 

By  the  Court. 


END  OF  EASTER  TERM. 


C   A   S   E   S 

ARGUED  AKD  DETERMIKBD  ISSf. 


nr  «Hs 


Court  of  KING'S  BENCH^ 


m 


Trinity  Term, 

.  .  I  .  .'       '.  ' 
In  the  Third  Year  of  the  R«gn  of  GsonosiV; 


John  James  Bsahd  agoinst  Webtcott;  Jqpk- 
mn  {a)f  John  Caruthers,  :  Thomas  Combss 
and  Mart  his  Wife,  John  Caruthrrs  the 
YouQger,  an.  Infant,  Mart  Ann  Combes, 
and  Elizabeth  Combes,  Infants. 

^H£  fiilloiriDg  eaie  wiis  sent  by  the  Lord  Chsncelbr  DevSteto^. 

.    for  tie  opinion  of  this  Cbuit,    Jofai  Jtfmfr  was,  in  fi^^ShS  ^ 
hia  lifetime,  and  at  the  times  of  makmg  his  will,  and  of  ^f^^^ 

!       . .       .    Snt  SOD,  ten 

«ribcini».lor99yein,  if  lMihouldso]ong1i¥e,ftiidioo9intaflm»l«tostichSiitaoakwlUlj 
iHlnig  fiir  cwfer/ud Mr  wit  andin  (Mutlt  of  soch  muo  of  rach  fintioo,  to  the  mtmA 
aad  ochviQos  tucccfstTtljp  for  99  yaus  ooly,  in.ctse  he  iboald  to  long  live;  and  that  nch 
elder  *90ir,  or  theimie  of  nscb  elder  son,  tboald  bate  no  gwata-  ertale  than  for  99  yean, 
delenninable  at  his  decease;  aad  if  there  sboald  be  no  imnam  male  of  ^  at  the  time  of  hia 
fjf.*s)  death,  or  ih  case  lhei»  diould  tie  luch  iswe  male  at  that  thiie»  and  th^  shoidd  aU 


bafen  9 1  ilrithotit  isoM  male,  thn  to  i9.  for  99  yean,  if  he  should  so  loBg  fife ; 
thefirstsonof  jCfer99ymB,if  heshooMsoloni  "  ...... 

the  will  Ml  estate  lor  99  ;yian  ID  the  fsaahnid  estBta 

BtiBiia, .  _^ 

detanflinaUe  with  bis  Ulb» 


the  same  estate  in  the  leasehold,  if  they  ibonid  so  Iosmt  oootiaue,  and  that,  upon  his  deadi. 
hb  Sm  son  would  take  an  estate  for  99  ywga  in  the  ftaeholds,  deiamiinahle  with  bisUIbi 
and  the  femninder  of  tiie  tsrms  in  the  leasdiolds:  bat,  diat  the  limittrtioDS  to  the  second 


loir. 


ihcrmibamaoBsoful.  waietcidas  tending  to  peraetutty;  andtheloni 
ftc  albr  these  void  limitations,  were  not  acceieinteflL  but  wes^  void  abo. 


.  (n)xir«#oollttdJGibMmwwegiHMditat9fifatinim|% 
VOL.V.  SG  .his 
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IBM.       his  death,  seised  in  fee  simple  of  divers  fineebold  estates, 
^^       and  also  piisessed  of  divenf  kasehoM  estates  (of  long  terms 


W] 


of  years,  and  made  his  will,  duly  executed  and  attested, 
for  passing  real  estates,  whereby  he  devised  a  particular 
estate^  consisting  of  freehold  and  leasehold  lands^  unto 
his  grandson,  John  James  Beard  and  his  assigns,  so  that 
he  and  they  might  receive  and  take  the  rents,  issaes,  and 
profits  thereof,  to.  his  atid  their  use,  during  the  term 
of  99  years,  if  he  should  so  long  live,  subject  to  the 
provisoes,  conditions,  and  considerations  thereinafter 
mentioned :  and  immediately  after  his  decease  then  to 
the  first  son  of  his  body,  lawfully  to  be  b^otten,  and  his 
assigns,  to  r^bslwe  and  take  the  yearly  rents  thereof  to 
his  and  their  own  use^  for  the  like  term  of  99  years,  if 
he  should  happen  80  long  to  Hve,  md  so  on  in  tail  male 
to  such  first  son  lawfully  issuing  for  even  And  ibr  want 
and  iE  default  of  such  issue  of  such  first  son,  then  to  the 
use  and  behoof  of  the  second  and  all  and  every  other 
soti  and  sons  cfJohnJetmaJBeardj  severally,  successively, 
and  in  remainder,  (me  after  another,  as  they  shouki  be 
in  seniority  of  age  and  priority  of  birth,  and  the  ksue 
male  of  such  son  or  sons,  lawfiiUy  issuin^^  fiu*  the  like 
term  of  99  years  only  (in  case  he  should  so  long  live); 
and  that  sudi  elder  son,  or  the  issue  of  such  elder  son, 
should  have  no  greater  estate  than  for  the  term  of  99 
yean,  determinable  at  his  decease^  and  the  M&  son 
of  auch  issue  male  always  to  take  place  before  the 
younger  of  such  son  and  sons,  and  die  issue  male  of  his 
and  their  bodies  lawfully  issuing,  sulgect  to  the  provisoes 
and  conditions  dierein  mentioned:  And  in  ease  (here 
shoM  he  no  issue  malerfthe  said  ickin  James  Beard,  nor 
issm  tf  mdk  issste  nude  at  the  time  of  his  deaA^  or  incut 
there  should  be  such  issue  male  at  that  time^  and  they  should 
all  die  ttfbrt  ^shmdd  mpd^Hvefy amin  21,  withnd 
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Imifid  isMumak^  then  tbort  w«re  li^ulaB limitatboi o«tv       I8tfl» 
to  Jo$tpi  Beard  (the  brother  otMkn  Jtmet  Bemfd)9Sh& 
his  10DS9  and  issue  male,  with  a  simihtr  gift  evert  ^ 
case  there  should  be  no  issue  male  o{Jb$^  Be^rd,  kc^ 
to   his    granddaughters,   EUuahelh   B§ard  and   Mflf^ 
B&ard^  sisters  of  John  tbeto  Beard  and  Josefk  Bemrdj 
snd  their  assigns,  to  receive  and  take  the  rents,  issues^ 
snd   profits   thereof,   to   their  sole  use  and    benefit 
(whether  sole  or  covert)  as  tenants  in  common,  and 
not  as  joint^efiants,   during  the  term  of  09  jears^ 
if  they  should  so  long  live,  and  after  their  respective 
deaths,  then  to  the  first  and  other  son  and  scms  of  ihdr 
reqpeetive  bodies,  to  recdve  the  rents  of  the  said  pre- 
misss^   aeoording  to  the  respective  interests  of  diefar 
mother,  &ther,  or  grandmother^  for  the  term  of  99 
ymrs  cmly,  in  case  they  should  so  long  live,  and  so  en 
toties  quoties  fi>r  ever;  and  in  case  there  should  only  be 
one  son  of  thebodies  of  JBIixabeth  and  3£afy  Beard, 
then  to  sndi  only  son   and  bis  assigns,  during  the 
Slid  term  of  99  years,  if  he  should  so  long  live^  and 
immediatriy  after  his   decease,  then  to  the  first  scm 
of  that  son  and  his  eon,   for  the  like  term  of  99 
yisn  oidyy  if  he  shorid  so  long  live;  «m1  that  ne 
isme  nude  of  his   said  granddau^ters,   or  tfamr  re- 
spective issue,  should  take  any  greater  estate  or  Interest 
therein,  than  fi>r  99  years  at  any  one  time^  alid  so  on 
Ar  efer.    There  were  similar  limitations  over.  In  like 
meaner,  to  danghters  of  his  four  grandchildren.    Then  • 
he  gave  smother  estifite  in  like  manner,  giving  the  pre- 
ference to  Joseph  Beard,  and  his  issne.    Then  he  gave 
aaether  eelete  to  EUtabeih,  end  her  assigns,  Ibr  99 
ycta^  in  case  she  shonld  so  long  live;  end  after  fieV' 
decease^  he  gave  the  same  to  all  and  every  the  children 
atEHzabe^  thift'fihouldbie  living  at  &6  time  of  her 
SOS  death. 
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IBSi.  dendif  and  tfadr  respectire  assi^fl^  as  tenants  in  dom- 
"T —  mon,  fixr  the  like  term  of  99  years,  if  they  should  so 
.^goM  .long  live;  and  in  case  of  bnt  one  such  child,  dien  to 
sndi  only  child,  his  or  her  asrigns,  for  the  like  term  of 
99  years,  if  he  or  she  should  so  long  live,  and  so  on  to 
their  issne;  and  there  was  a  like  dense  of  another  estate 
to  the  other  granddaughter,  (a) 

John  James,  soon  after  the  date  and  execntioii  of 
his  will,  died  so  seised  and  possessed  of  such  of  his 
said  firediold  and  leasehold  estates  without  having 
mroked  his  will.  John  James  Beard,  the  plaintiC^  is 
the  grandson  and  heir  at  law  of  the  testator.  Jaseph 
JBeard,  brother  of  the  plaintifi^  and  another  of  the  de- 
Tisees  sunrived  the  testator,  but  died  in  Februaryf  1904y 
at  the  age  of  19  years,  leaving  one  only  sod,  who  is 
sfoofedead,  an  in&nt.  Elizabeth  Beard,  nsunditr  of  ^ 
devisees,  sunired  the  testator,  and  afterwards  inter- 
mahied  with  the  defendant,  John  Qmdhers,  and  died 
after  attaining  21,  leaving  the  defendant,  John  Cer^hen 
the  younger,  an  infant,  her  only  child.  Mary  Beard, 
another  of  the  devisees,  intermarried  iriUi  the  deftod' 
atit,  Thomas  Combes,  and  is  ^ttll  O^  biiAi^  twb 
daughters,  namely,  the  defendant^  Jltaty  Abth^  CMa 
and  Elizabeth  Combes.  At  the  time  of  the  testatoi^s 
deadi  Jokn  James  Beard  had  attained  91;  but  JMipi 
Beard,  ENzabeth  Beard,  and  Maty  Beard,  llie  other 
grandchildren  were  all  infants.  All  of  them,  iadadiiis 
Jdhn  James  Beard,  were  at  that  dme  nnmarri^  Hie 
lUlowing  quastiom  were  submitted  by  the  Lord  Chan- 
cellor  fi>r  the  ophiion  of  this  Court : 

First,  what  estate  and  interest  did  Jokn  JImes  Bedri, 
die  grandscm  and  heir  at  law  of  John  James  the  testator, 

■<\  >  tike 
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take  in  the  frediold  estateS)  and  what  estate  and  interest       1B2SL 
in  the  leasehold  estates  under  the  testator's  ^Bfill  ?  """""^ 

Secondly,  whether  all  or  any,  and  which  of  the  jagama 
limitations  m  the  testator's  will  subsequent  and  ex* 
pectant  upon  the  limitation  to  John  James  Beard,  ipiip 
99  jean,  if  he  should  so  long  liv^  were  void  and 
contrary  to  law ;  or  whether  any,  and  which  of  such 
Uoiit^tions  were  good  and  effectual,  and  particularly 
with  reference  to  the  circumstance  that  the  limitationi^ 
o?er  (in  the  event  of  there  being  no  son  or  sons  of 
Joki$  James  Beard,  nor  issue  male  of  sudi  son  or  sons 
living  at  the  death  of  the  said  John  James  Beard,  or 
there  being  such  issue  male  at  that  time^  they  should 
all  die  before  they  attained  their  re^)ective  ages '  of  21 
years  without  lawful  issue  male,)  were  to  take  eflEbct  at 
the  end  of  a  term  of  21  years  after  a  life  in  bein{^  at 
the  death  of  the  testator,  without  re&renoe  to  the  in* 
6n^  of  the  person  intended  to  take^  and  to  the  circam- 
itance  that  there  might  be  issue  of  John  James  Beard 
Ihriag  at  his  death  to  whom  the  estate  was  given  by  the 
will,  fiMT  whose  death,  under  21,  the  limitation  over  in 
the  event  before  mentioned,  must  await.  This  case  was 
si]Baed  at  the  uttings  before  last  Michaelmas  term  by 

Sujgfi&if,  for  the  plaintiff.  There  are  two  questions  in 
this  case;  first,  whether  a  gift  for  twenty-one  years  in 
gross,  after  a  life  in  being,  without  reference  to  the  in« 
iaacy  of  the  person  who  is  to  take»  is  void,  a$  tending 
to  a  perpetuity;  and,  secondly,  assuming  the  gift  to 
Joseph  Beard,  standing  by  itself  to  be  valid,  whether  it 
sad  all  the  other  limitations  over,  after  the  gift  to  the  ftrat 
Qnbom  son  of  John  James  Beard,  are  not  void.  Heie 
the  gift  is  to  John  James  Beard  for  99  years,  if  he  shall 
^  loDg  Uve^  and}  after  his  decease  the  second  |pft  is  to 
SGS  \m 
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IMS.      lu«4ral  M^  kwfiilljr  to  U  b%otteo,  b^  the  !&•  tenn 
of  99  ]1Mtti»  if  lie  shall  #•  long  liv«^  and  to  hit  iant  in 
teil;  bat  tvcry  Me  wm  to  teke  for  99  j%ars  iMdjfi  itnd 
iien,  m  defismU  if  the  issMf  ^kisjint  miv  to  tk  «to0bd, 
Ihirdi  foarthi  aftd  other  toB%  and  their  issae  ia  tail»  Cnt 
ihclilMattaleb    No^,  the£rrt  gift  toJb^bl  JimaAar<iit 
tyU,  bei4g  for  a  life  in  being  ( the  seooad  g^  to  hw  fitat 
•daiii  aba  valUi  becKHse  il  Biiust  take  dfect  witbia  Slytara 
and  a  few  aaoAtht  (i^  <aUowad  for  gertation}  after  a  liik  <a 
beings  biH thagiftB aver  lathe  ifliueoftb«&r8tidii,«fJiibi 
jfames  Btttrd^  are  iroidi  beoauste  possib^  diejr  atey  adt 
takedbrt  wkUn  01  yeaia  and  a  fe#  mbntba  after  dM 
deierttinalion  of  Ibe  life  in  beil^,  TIC.  JUliAaH*  dBear^ 
for,  iapposing%Mii«ftmM  Afanl  toda^  leavn^a  !(% 
aadthnt  son  tomarrjrattheageaf  2C^aDddietaderSl, 
having  a  soft;  that  son  woaM  not  teke  (he  dilate  aatfl 
baatAdbadtheageafSl  yteia;  and,  db«tfale,it«oaUl 
be  analienbble  wtil  that  time.    Tk%  estate^  tbeiefbK% 
^raaM,  br  force  tf  the  linitatians,  be  analkfetthk  darii|[ 
tfafclifeoftMbiJinmaAfoytf;  andtf  bedied  wUlehiiM 
aas  an  ipfent  ef  the  nge  of  one  yealv  U  waold  oodtee 
analiMable  dnrii^  the  whole  of  his  infiau;|^  ifaat  ii»  fer 
nearly  99  yean^  and  if  die  latter  named  at  90  jem 
of  age,  and  died  under  21,  it  would  continae  unalienable 
daring  the  life  of  that  aen  which  wonld  therefore btfir  a 
periodof  nearly  40  jean  after  a  life  in  beii^    Tlw.^ 
to  the  aeoond  and  6ther  sons  of  Mm  Jamet  Beards  in 
defiailt  of  the  issue  of  his  first  soiv  h;  of  course  too  reaiote 
andFoidiaatendij^toapeipetuity.     The  willlhen  con- 
tains  a  clause  that,  ^  in  case  there  shall  be  no  iasnensk 
of  J^  «£  JB.,  nor  issue  of  such  issue  jnale  at  the  dine  of  his 
d^iplj^  or  in  ease  there  abonld  be  iaaoe  mtie  at  that 


VrJtSfCO'tX* 
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tioie^   an4  thq^  should  all  die^  before  tbejr  attain  2J|       IQlJt^p 

without  lawful  issue  male,  the  estate  is  to  go  to  Joseph  " 

Aior^  Bod  his  sons*     Ther^  ^s  no  case  in   which  it    ^ffiinut 

has  been  held  that  an  executory  devise  may  be  limited 

to  teJke  effect  21  years  after  a  life  in  bein^,  without 

reCbrmce  to  the  birth  and  infiwcy  of  the  devisee  who 

is  then  to  take.    The  reason  why  21  years  «nd  a  few 

months  are  in  such  cases  allowed  as  the  period  durin|r 

which  an  estate  majT  be  unalienable  is,  in  Steph^n^  v. 

Stephens  (a),  exjiressly  stated  to  be,  that  strictly  the  power 

pf  alienation  would  not  be  restrained  longer  than  the  com- 

jnon  ]^w  wpiild  otherwise  restrain  it,  viz.  during  the  iur 

baxcf  of  the  first  taker,  which  cannot  reasonably  be  said 

to  extend  to  a  perpetuity.     In  Long  v.  BlackaJl  (A),  Lord 

Kffifjlfo^  se^  ^*  The  rules  respecting  executory  devises 

hs^  conformed  to  the  lules  laid  down  in  the  oonstruc- 

tijQsa  of  Legal  limitadoni,  and  the  Courts  have  said  that 

the  estate  shall  not  be  unalienable  by  executory  devises 

for  a  longer  time  than  is  allowed  by  the  limitations  of  a 

coounon  law  conveyance.    In  marriage  settlements  the 

estate  may  be  limited  to  the  first  and  othei;  sons  of  the 

mflrriage  in  tail,  and  until  the  person  to  whom  the  last 

rcjmsinder  is  limited  is  of  age,    the  estate  is  unalien- 

•able."  InCrooke  v.  De  Vandes  (c),  a  legacy  given  to  the 

.  Aephe^s  and  nieces  of  the  testator,  if  at  the  end  of  30 

;q^f^^  from  his' decease  neither  of  his  two  grandsons  (both 

liTiqg)  hod  any  grandchild  living,  was  considered  to  be 

UX)  repiote,  and  therefore  void.    In  TheUuson  v.  JVoodn 

Jori  [^)^  liord  Alvanley  said,  *^  As  to  the  period  of 

21  years,  it  has  never  been  considered  as  a  term  that 

loay  at  all  events  be  added  to  an  executory  devise  or 


(*)  7  T.  B*  109.  (c)  e  Vmjmn.  197.  (fi  4  rct.jpn.a37. 
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IMS* .     tHiiti     I  hftre  adlv  fiMmd  tbk  dictonk  thit  mtiiw  miirr 
beuniUeiiaWe  for  lives  in  beu^  aad  21  |«is%  m^ff^ 
became  a  life  may  be  an  infio^  or  en  vedbia  m  nitr^'' 
Tbege  are  authorities  to  shewi  thai  the  pefio^  ^^Sknffii-^ 
by  law,  doriag  which  an  execntory  den$e  isff^-fcipi 
limited  to  take  eflbcti  is  derived  4)y  analqgy.ftpm jhe  ^ 
period  allowed  in  case  of  strict  aettlment*    ,4iP  fS^^i 
ctttory  devise  therefinre,  cannot  be  limit^  tptah^fefeot .. 
at  the  eipiration  of  a  term  in  gross  of  21  yean  and  .at 
few  months,  after  lives  in  bdng.    For  then  th^defSser  - 
would  take  the  chance  of  the  person  who  shall  4m 
beoome  entitled,  being  an  infent;  in  which  ease.tbe 
power  of  alienation  wonkl  be  restndned  IoB|gsr  thsiiit  • 
would  in  the,  common  case  of  a  strict  setllemcnt»-(a) 

Secondly,  assnmii^  the  gift  to  JnepiJBeard  Ip  bet 
good  standing  by  itsd^  still  it  and  all  the  limifeBtiofti 
over  afinr  the  gift  to  die  first  unborn  son  of  Joh^Jma 
Bmard^  are  void,  because  it  was ,  the  iwl<<ilkws  of  the 
testator  that  those  limitations  should  tdce  eAc^  oml^in 
case  the  previous  limitations  were  cqaable  of  takiQg>^ffiRt 
and  had  feiled*    The  decisions  in  the  oase  e£.me^; 
oessive  execution  of  a  power,  bear  strong  upap.  tlut  i 
question.    If  a  limitation  be  ycid  as  n(AautIiai9aed%  ' 
the  power,  tha  remainders  dependent  upon  it»  wWchitf : 
given  immediately,  would  have  been  food»^  are  flbt*: 
accelerated,  but  the  Umitatiouii  over  are  prei^ted4?l«R'.  - 
taking  effect,    Alexander  \.  AUxanier  (^),  iMimNi  y.  •'. 
HaritcusOe  {c\  BrudeneU  v.  JSAwtf  (il),  BouOeige  vu  jSor^ 
ril^{e)     In  this  last  esse  Lord  .iAmnfej/  observes^  *<it 
would  be  monstrous  to  contend,  that  thoii^  it  was^^ 
pointed  to  the  remainder-man  in  fidlure  of  the  exUtene^ 

{a)  See  thif  pdat  ftiUy  <lisciiaRd  in  a  note  to  GUbai  on  I7«r,  p.  S6l* 
.*«M  of 


nJmar'^Mtidk'flflsre^aatio  right to^e'h^^^  >  Crtmpe  ^.^ 
Bt^rd^^y k^dhikigAhll^^  4Ub <bs^-    There' 

tlw(|;ift  "Ms  te  ihe  eltt^Ative^  yiz.  to  an  object  oP  the  - 
fcfmt  4i^  one^^^r^^Mit^  ni   aMtlkr  not  to  an  object  of . 
tlit^^Pi^tfatc^  iff  H^  held)  that  on  the  happenhig  ^of 
the  ftMMf  *««^nt|  Ale  gift  >wbs  good.    iThe  power  was  to 
appaimt'to  cbik^n,  and.  the  appointment  was  as  to  a 
mtHtfy  -tor^a  ^ttghunr,  '$nd  as  to  the  oth«f'moiefy  tb^ia^' 
souf  for^ife,  (ind  upon  his  death,  for  hifr  wife  and^diitAh^V 
sddiinrttete^  isboiild  die  widiont  lebvteg  a<  wtih  d^  cMKT, : 
then  toHi^dfit  liboietj,  to  her  dtaghter/   AM  It  i^#tfs-^ 
itoriirtiilri,  aat  ahfaoogh  tkeappeMMMtfl^4ii<  wfe 
aad^ daagMelr  was  voidi  yet  that  as  the  erent^dM  itdfrv 
hsppaii  npm  whlehf^tliat  gift  was  td  tiikepkde^  iodfttnot 
diAit*Cb#  HmillMlon  bver  to  the  object  of  ite  powei"  ^  * 
tbs^0)iiMt^d^Med  ToTj  md  wfakh  did  happi^  dTflie 
iotfifVlj^g''#iihout  kfr^g  a  wife  or  thild  survitteglkiin. 
TbiJ^sifMe^dlMlitfi'v^on  applies  to  {be  ease  of  Lokgh^  k.  < 
PM^^ftJI'J  it  IkOteStf  the  Bfflitations  dtr^  w^re*  Mit 
wtf^l^^'INMdi^thi^'toAiB^ttto^^  would  fel&>Wy  that  thei^  : 
m^k^lkK  a('p«f4Mi  )tn-  ^dse^  entittie^  tot  take  aeooi^lil^ 
toth^  wordsi^f  th^'firtit  ttniltatiott  in  cb^Srili^  but  ft-  .. 
ca|HMktj|jnh«Wjf'iEind^srTenHffaid«e^nian  ih^'^e^'^k^le* 
of  «talntfg''ti^   lafv,  (Mit  inbepable  Of  takin^j  %ifec||SMI  > 
the^ciiblingQncy  htU  not  happened  i^Seh'Vas  t6  deitei^^^ 
mitic^'tbe^'pfeiieding  es&ite.    As  for  e^anipU,^  supfioio  ' 
the  giftr  bad  bM^  t(i  J.  J:  B.  for  99  yenYn;  '9'^h€^  OkMVi '  ' 
so  1otig> life;  ttolflitider to  his  firkt son'4M9S  yehr^  $Ph&  " 
should  so  long  live ;  remainder  over  in  like  manner  to  b^s 
issue  soccessively ;  remfunder  to  the  other  sons  and  tbiWi 


I?.  I'' 


(a)  4  r«^.  6S1«  (5)  S  jMbc*.  704. 
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IMtt*  iMW  far  99  y<an»  determiiiid)U  on  tUr  ^e$ib»;  t^ 
nminder  to  tfa«  hmr  at  law  of  the  testator,  in  fiae,  with  en 
eiWHitory  devise  over  as  in  this  case  to  Jbmpb  JBem'd> 
HoWf  tbe  estates  to  John  James  Beord  and  to  bis  fifst 
son  are  good,  but  the  estates  to  tbe  issue  of  tbe  soPt  and 
to  all  the  other  sons  after  fiulare  of  the  im^  of  ihe 
first  son  are  void.  Suppose  that  the  first  son  of  JL  Jp  B. 
dies  a  month  old,  and  then  that  he  hiauidf  djei^ 
leafing  five  sons,  they  and  all  their  issue  an  cat 
on^  beeatise  tbe  Umitations  are  too  lemote;  but  Aiv& 
Beard  is  living,  and  desirous  to  Uikst^  yet  h  boml  to 
wail  die  deadi  of  his  fiv#  nephews  withant  isnie 
nader  2\.  U  may  h^  laid  down  as  a  general  mlib  Aat 
where  a  |>recedJog  partionlar  estate  ia  void  on  scQM»t 
nf  a  peqietnil^,  the  remainders  dependent  nfom  it  9fe 
aJao  void.  It  is  dear,  that  the  testator  intended  the 
pner  estate  to  endure  until  the  period  when  tie  lim^ 
lation  nver  was  to  take  effiact.  The  wil^  therefoisei  n^tft 
fae  iMd  as  if  tbe  testator  hiad  expreasly  sai^  ^  \  never 
mean  Jojupk  Beard  to  take  in  derogation  pf  the  ri^ts 
of  the  persons  to  whom  the  estate  is  prevjoasly  liaute^*" 
In  ProOory.  The  Bishop  iffBaOimi  WdU  (a),lfaerevr|s 
a  devise  of  an  advowson  in  fee  to  the  first  or  otber  aou 
xif  At  that  ahould  he  bred  a  clergyman  and  be  ia  bely 
orders^  bat  in  case  B.  should  have  no  em^  eoD».thento 
C  in  fee*  The  first  d^ise  was  hdd  to  be  voidas de- 
pending upon  too  xemote  a  contingencyt  becansB  tbe 
first  or  other  son  of  £.  oould  not  take  holy  oniennatil 
lie  was  24.years  of  i^e,  and  the  devise  over  aa^Bfieiidiqg 
im  the  same  event,  was  held  to  be  alao  voidi  end  the 
Court  said,  that  the  will  would  not  admit  of  tbe  eon- 
txngeiKgrbra«  divided  as  vw  the  cast  in  XKy^jtof  v. 
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i«0^  and  there  wm  no  inittMe  kt  which  a  MmitelMii 
«fbr  a  prii»r  demt  which  was  foid  from  the  coodoi* 
gONj  beiaig  too  jrenote,  had  been  kt  in  to  take  eAdi 
hiU  tha  aomiiary  was  expreMly  decided  in  the  Hohm  of 
Loi^  in  the  ease  of  7%«  JEari  ofOmtiMmvk  Toim*{u) 
41fhoi^j  lh»efere,  no  son  was  bonBi  the  devise  dv^ 
was  held  veid. 

JR^sUm^  coaHnJL  The  59  and  40  G^a.  c.9S^  vUah 
passed  ia  oansogpeaoe of  the  oasa  of  Thdbismw*  Wmi^ 
fardib)%  mv^  be  etiasidered  as  cooliuiuag  a  legislatai^ 
^dsdaration  of  the  law  upon  the  bead  of  otyrriani 
winirij^  the  tsrm  of  21  ^eaia;  for  lihat  atatute  Isasps 
nithia  dw  beiindarf  of  the  rule.  It  oaaolsi  that  sao 
person  shal4  by  deedp  will,  or  otherwise,  artde  or  die* 
pose  of  u^  real  or  parsonwl  proper^  ao  that  dm 
raot^  assaes,  profits,  or  pniduce  tfaeneof  shall  ise  wboll|r 
or  |iartial]|jr  accamilMgd,  Sk  aaj  logger  tecBs  Aan 
fir  the  life  or  lives  of  anch  gmatoTt  settlor,  davasoi^ 
or  testatoiv  or  the  term  of  1^1  jnears  Ssool  the  death 
of  any  such  grantor,  settlor,  devisoi^  or  testatoi^ 
or  daring  ihe  minori^  oF  .any  persons  who  shall  be 
livi^  or  en  ventre  sa  mere,  at  the  time  of  the  death  ^of 
locli  grantor,  &c^  or  during  the  minority  of  any  per- 
son «r  ppfsonfl,  whfl^  nnder  the  nses  or  tmsts  of  the 
dead,  will^  or  other  assuranoes,  directii^  such  accumu- 
lations,  would  for  the  time  bein^  if  of  fiill  age^  be  en- 
titled onto  the  rents,  issues,  and  furofits,  «r  the  inteiwt 
or  annual  produce  so  directed  Ao  he  aocsumdaled-" 
This  isa  legislative  dedandon  4iiat  prqpesty  may  acscu- 
mulate  during  a  life  in  haof^  and  Si  years  lafter  the 
dsatfa  of  the^inaitox,  &c*    A  new  quaUficatiDD  ia  now 

(a)  6  J9ro.  C%.  Co.  m  Pisri.  i51.  {h)  4  re$.  jwu  S27. 


n»  CASES  iir  TRINITY  TERM 

attempted  to  be  engrafted  on  the  nile^  that  the  2h 
yean  most  be  in  respect  o(  and  during  the  TBUOoiitj 
of  the  beneficial  owner ;  but  if  a  settlor  may  sdcot  a 
person  who  cannot  alienate  for  21  years,  it  fidlow%  that 
the  period  during  which  the  property  may  be  uoaUeib- 
able,  may  be  a  term  of  21  years  in  gross,  widiout  any 
refisrence    to    the   minori^  of  the  next  taken     The 
(pinion   of  Lord  Alvanley  in  Thdluson  ▼•  Wooi^ari^ 
against  such  direct  period  of  accumulation,  is  a  mere 
cbUer-dktumj  not  warranted  by  any  authori^,  and  op- 
powd  to  those  judicial  opinions  which  allow  that  theie 
may  be   a  trust   of  accumulation   or  a  suspense  of 
ownarship,  for  20  or  even  30  years.    There  are  two 
sorts  of  gifts,  viz.  gifts  to  take  effect  by  way  of  remain- 
der, and  gifts  to  take  efiect  by  way  of  substitutioD,  or 
executory  devise.    A  gift  like  the  present  might  be  too 
remote,  if  it  were  to  take  effect  by  way  of  remdndor; 
but  it  does  not  therefore  follow  that  it  may  not  be  good 
by  \executory  devise,  if  it  may  operate  in  that  mode.   It 
may  be  admitted,  that  life^estates  to  persons  in  esse^ 
cannot  be  limited,  except  for  lives  in  esse;  nor  csn 
disre  be  a  perpetual  series  of  life-estates ;  therefore^  aft 
estate  cannot  be  limited  to  ^  for  life^  remamder  (d 
hb  first  (unborn)  son  for  life,  remainder  to  a  grandson^ 
bdng  the  son  of  such  first  son,  for  life,  or  even  in  tailor 
in  fee,  so  as  to  be  valid  in  &vour  of  the  grandson.    In 
the  case  before  the  Court,  the  subsequent  gifts  are  not 
remainders.     They  are  limitations  for  a  term  of  yean,    ' 
determinable,  and,  therefore  may  operate  by  way  of 
executory  devise;  and  it  is  clear,  that  every  executory 
devise  which  may  vest  within  the  period  of  a  life  or 
lives  in  bemg  and  21  years  is  good.    In  Scattergoodr* 
Edge  (a)  it  was  held,  that  an  executory  interest  to  arise 

withia 
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withm  a  reaBOBable  tkae  was  good,  and  that  20,  nay  30       IMS* 
years  had  been  thought  a  reasonable  time.    So  it  is^  if      *T^ 
within  the  compass  of  a  life  or  lives,  for  let  the  lives  be 
efer  so  many,  there  mast  be  a  survivor,  and  it  is,  at 
file  utmost,  only  the  length  of  that  life;   and  Laam'ence 
J.,  in  Tkeiluson  v.  Woodford  {a\  lays  down  the  same 
nde.      In  Qeev.  Audl^{b)  there  was  an  appointment 
by  will  of  1000^,   in  de&ult  of   issue  of  Mary  Hatty 
equally  to    be  divided  between  the  daughters  living, 
(viz.  at  the  failure  of  issue)  of  John  Gee  and  EUxabeth 
his  wife.     Lord  Kenyon  said,    *^  that  neither  real  nor 
personal  estate  can  be  so  settled  as  to  be  tied  up  beyond 
Hves  in  being,  and  21  years  and  a  few  months  after^ 
wards;    that  if  the  expression  in  that  will  had  been 
daughters   **  ncno  living,"  or  ^<  living  at  my  death^   it 
mmld  bave  been  good ;  but  that  as  it  stood,  it  might  be 
to  those  born  afterwards.     The  vices  of  this  gift  were 
the  contingency,  and  the  possible  suspense  for  more 
than  21  years  after  the  death  of  a  life  in  being. 
•  *  Secondly,  Assuming  the  limitations  to  all  the  unborn 
B<msexeeptthe  first,  are  void,  then  the  limitation  to  JbsgnA 
Beatdy  and  the  subsequent  limitations,  as  far  as  they  are* 
whhinthe  compass  of  the  rules  against  perpetuities,  are 
accelerated,  and  Jo^h  Beard  was  entitled  to  take  im- 
mediately on  the  determination  of  the  estate  limited 
to  John  James  Beard  and  his  first  son.     Besides,  even 
diough  this  gift  be  in  itself  too  remote,  and  therefore 
void*  as  far  as  it  is  by  way  of  remainder,  it  may  be  good 
and  have  effect  in  the  contingency  which  is  expressed, 
bdug  an  event  which  is  within  the  limits  of  the  rule 
against  perpetuities.    In  Longhead  v.  Phelp${e)^  a  trust 
of  a  term  to  arise  on  a  contingency,  that  A.  and  B.  should 

(a)  4  Vet.jwu  3W.      (A)  2  Vet.jun.  865.      (c)  St  Sir  IT.  jWocfc  704. 
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l&Km       dk  without  lecviBg  isioe  male,  or  that  tndi  issue  male 
thiNtld  die  withoat  issnc^  was  held  to  be  too  remote  in 
one  eient,  and  good  in  the  other  event,  (bemg  the  event 
wbieh  happened,)  viz.  A.  and  A  having  had  a"  son,  who 
died  without  issue  in  the  lifetime  of  the  survifor.    And 
in  Crompe  v*  Barram  (a)  it  was  decided,  that  an  sppoint- 
aaent  which  exceeded  the  power  by  a  limitatiDn  to 
objects  not  within  the  power,  was  void  only  as  to  the 
emoess.    The  power  was  to  appoint  to  children,  and  the 
appointment  was  to  a  child  for  life^  and  after  hb  de- 
cease to  his  wife  and  children.    That  void  limitatioii, 
however,  did  not  defeat  or  exclude  a  limitatton  over  to 
an  object  of  the  power,  limited  expressly  on  the  event 
that  such  child  should  die  without  leaving  a  wife  or  diild 
survivjng  him.     This  case  is  an  authori^  to  shew,  that 
a  void  limitation  does  not  defeat  a  subsequent  lioutstiaB, 
wUch  is  by  express  language  brought  within  the  liniti 
of  the  rule  agaipst  perpetuities.    That  is  predi^y  the 
same  case  as  this,  for,  in  this  ciwe,  the  express  provisioDf 
that  there  shall  be  no  issue  of  such  issue  male  lifing  st 
the  time  of  his  {Jokn  James  Beafd'%)  deelh^  alio  thf 
oontingenqr  in  case  there  shall  be  such  issue  msle  M 
ikfU  twUf  and  they  shall  all  die  before  they  re^iedi^cfy 
attain  their  respective  ages  of  Si  years,  without  laffiil 
issue  male,  severally  give  the  property  in  an  event  fdiich 
does  not  infringe  on  the  role  against  perpetuities;  e0D^ 
sequently  no  rule  of  law,  connected  with  the  leanuDg 
of  perpetuities,  denies  eflect  to  such  a  gift 

Omr.  ado.  xA 

The  following  certificate  was  afterwaitds  scut : 
This  case  ha$  been  argued  before  u%  and  we  eiv  «f 
opinion,  that  Jchn  James  Beard^  the  grandson  and  hffi. 

(a)  4  Fa^M^^h 
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at  kir  of  John  Jamts  the  letetor^  took,  ttiider  the  Mid  IM^* 
tcitator'ft  willy  ap  estate  tot  99  years,  detenninaUe  with 
his  lifi^  in  the  freehold  estates  deTised  to  him,  ia  the 
first  instance;  and  also  in  the  leasehold  estates  devised, 
if  they  should  so  long  continue,  and  that,  upon  his 
daatfay. leaving  one  or  more  sons,  his  first  son  will  take 
SQ  estate  fer  99  years,  determinabte  with  bis  life,  in  the 
freebcdd  estates,  and  what  shall  then  remain  of  the 
terms  for  which  the  leasehold  estates  are  held*  We  are 
slso  of  opinion,  that  all  the  limitations  subsequent  and 
expectant  upon  the  limitation  to  the  first  son  of  JbAn 
Jamn  Be^rdy  arc  void. 

C.  Abbott.  . 

J.  Batlbt. 

O.  &  Holbqth. 

W.  D.  Best. 


KiLSBY  against  Williams  and  Others.         satuHt^ 

A  SI^UMPSIT  upon  the  usual  money  counts  and  an  A  p^dfTp^d 
account  stated.    Plea,  general  issue.    At  the  trial  at  bukm,  % 

cheque  of  250f. 

the  GiuldhaU  sittings  after  last  Easter  term  before  Ab'  dnwn  upon 
^it  C.  J.,  it  appeared   that  the  defendants   were   the  penon,  which 
bankers,  both  of  the  plaintiff  and  one  Bobertsorij  and  wS^^Jnmj* 
that  on  the  13th  Navembery  1821,  the  plaintiff  paid  in  at  iJ'Sf^ilStf 

the  Hune  dej 
thedimwerof 
tb«  cheque  paid  in  a  sum  of  money,  part  of  which  he  particularly  appropriated,  lesfing  a  . 
balflice  uaappropriatel  of  257/.    The  bankera,  who  were  then  cradhon  of  the  dnwen 
to  t  large  amount,  wrote  on  the  next  morning,  to  the  plaintiff  stating,  that  the  che^e  waa 
^^  peid,  hut  that  they  would  keep  it  in  the  hope  of  there  being  omiey  to  pay  it ;  and 
on  that  day  a  further  unappropriated  balance  was  paid   in,   making  altogether  a  sum 
exceeding  the  pkdntfff*a  cheque:    Held,  th«t,   mder  tiiese  circniaalanoes,  the  plaintiff 
ought  maintain  money  had  and  received  against  the  bankers,  and  that  the  latter,  being  hia 
'NS^ts  for  leoeipt  of  the  money,  could  not  appropriate  the  balftnee  to  the  payment  either  of 
ueir  own  general  account  against  the  drawer,  or  of  two  cheques  presented  on  the  lame 
^7»  but  mheequentiy  to  that  of  the  pbdntiff,  and  paid  by  them« 

the 
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']g^      jforSSOL  IlieolMqiiewtoteoeiTodbjrlliairdhik^^^ 
^^W^     «fey  thh^  being  saidf  or  imy  entrjr  made.    In  the'cavne 
dT  die  same  day  lUberUm  paid  in  biUs  for  leoAL/Ae 
produce  erf*  irUdi  he  expMMly  appropiiated  te  the 
charges  of  the  day.    This  prodtice,  after  dedatitii^  the 
disooant^  amounted  to  iB19Lx  the  chaigei  ooiiliifeed  of 
hilifl  accepted  by.  BoiartoM  to  the  amoufc.  ef^^MU. 
Thesewerepud,  and  on  die  13th  Nmiemb&r  tm  Aflipfr 
of  Robertsmif  for  5(M.  tacb»  imne  alK>  paid.  .Gto-the 
;Udi  ^ihoember^  the  defeodnitfl  amla  a  kttv  «»lhc 
pkintiff,  stating,  that  the  2bQL cheqae  mm  wtpM,^ 
that  they  would  keep  it»  in  the  hope  of  th»e  Wag 
money  to  pay  it, .  and  they  promised  MokarUm  wkmAo 
pqrit  when  they  had  fonds.  On  the  litfa*  A&eriMpiid 
in  diflkH»t«am8  of  money,  part  of  which  was  fcf -Idm 
speeifically  appropriated   to  certain  paymttt^lMnig 
however,  an  unappropriated   babmoe  of  ML*  *  Ol^Afc 
Mth^bv«m^,lZotofsofi  became  bankrapt^  nDttrfl^tf 
dMse  transactions,  the  defimdants  were  in  «d!fatftethail- 
sehres  to  Bobetimn  upwards  of  9000».    The  ]ite44ilirf 
Justice  lea  it  to  the  jury  toaay,  whelker  thft^dieqMriii^ 
8502.  was  presented  on  the  1  Sdi,  befiwe  the  fwo  \ 
'for  50L  each,*  which  the  jary  found  in  tba* 
and  he  directed  them  in  that  case^  to  find  for  ^efU»- 
tiHv  on  ilie  ground^  that  on  the  Udi  ^^AiMlBl&erV'Asf4ai 
excltoivelyof  tiiek  own  account,  a  biihnoaf«r<iMl^ 
than  2501.  doe  to  IMef^son  in  their  fatads,  HqiHto 
iroder  the  circumstaiices,  Acy  had  no  liglit'ts^^HN^ 
priate  that  balance* in  reduction*  of  dieiT  bwnaiMMMt 
The  jury  acoordin^y  fonnd  a  verdict  fordiapUMK 
damages  2502.    And  now. 
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OmSpMino^ for  a  Mw  trud,  Midcorteaded,  UmI       M0& 
I1C19  tibsm  WAS  iK>  specifie  appropriatkm  by  ilo^^  xlte* 

thig  moiiqri  to  the  payment  of  the  plaintiff's  cheque,  and  J^^^^ 
tbeiiefiM^  the  defendants  had  a  right  to  i^rojpriate  the 
Mances  irf^SSTL,  aikd  932.  to  the  reduction  of  their  own  . 
SMNittty  WaHams  v.  Eiomtt.  {ay  In  De  BemalH  v. 
RtBef{b),.  the  money  was  specifically  paid  in  to  dis*- 
chaigea  partionlar  Ml;  and  therefore,  the  Court  held, 
tibit  an  aaCi<m  would  He  against  the  bankers  there,  who 
hsnig  the  persons  with  whom  the  bill  was  deposited, 
wen  to  be  considered  as  the  holders'- agents  fer  receiving 
Ae  meqey  diie  upon  it.  Biit  that  is  Qot  the  case  Jiere. 
Thtf  pion^se  in  the  defendants'  letter,  that  they  would 
Md  the  cheque  in  the  hope  of  there  being  money  to 
payic,  could  only  mean  that  they  would  keep  it,  and 
vKea  thoir  own  balance  was  discharged^  wooid  appro-  . 
|Mialif  the  next  mon^^paid  in  by  JSofer/soir,  to  the  dis* 
dbufe  of  dns  cheque.  But,  secondly,  they  had  a  right 
tottdce  into  account,  the  two  cheques  for  50/.  'paid  on 
tfcriadi,  and  then,  evm  if  the  balance  of  die  14th  be 
liMedrtiiere  will  only  be  a  balance  of  S3(M.  in  their 
iiiidik  And,  unkss  they  had  die  full  amount  of  9B01. 
■'iHtfkilk'  tends,  thqr  were  not  bound  to  pay  the  cheque. 
MMuii  it  dear,  they  had  a  right  to  deduct  the  payments 
¥^  -two  cheques  for  60L  For  they  were  paid  prior 
^ihe^hMer  written  by  the  defendants,  and  were  part  q£ 
^hrichai^  of  die  day  to  which  the  sum  of  15J9L  was 
iMi^eeted.  And  the  circnmstance  of  their  being  paid 
^  sBbsin|ncptiy.ta  the  cm  for  250/;  cannot  aflbot  the 
ijasstian,  1111  the  end  (^  the  day  the  bankers  omdd 
^muti  needier  the  cheque  for  2501.  would  be  honoured 

(«)  UJB«atfS99.  (k)  14  jfoft,  590. 
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1828.       at  alL    For,  till  then,  they  could  not  tell  what  mm 
JRoberisan  would  p^y  into  bis  account^  or  wl^t  drafts  be 
might  make  on  them  in  the  course  of  the  day.     If  tlyis 
role  be  npt  adopted^  it  will  render  it  necessary  for 
bankers  in  future  to  file  their  cheques  as  received,  in 
order  to  ascertain  their  priority,  and  they  wiU  hot  b^ 
able  tp  pay  any  in  the  course  of  the  day,  except  at  their 
own  risk.     This  may  produce  serious  e?il  to  individuais, 
i^ose  credit  may  be. affected  by  the  bankers'  hesitation 
to  pay  their  drafts.     Here,  the  bankers  were  the  plain- 
tiff's agents  to  receive  the  mon^  for  this  cheque^  u^ 
case  Robertson  had  paid  in  any  specifically  for  that  pur- 
pose.   But  he  paid  it  in  generally,  and  then  th^y  had  a 
right  to  set  it  off  against  their  general  balance. 

Abbott  C.  J.  It  is  found  as  a  fact  by  the  jury  in 
this  case,  that  prior  to  the  payments  made  by  the  de- 
fendants on  the  1 3th  of  November^  the  cheque  in  ques- 
tion was  presented  to  them.  At  that  time  Eobertsou 
owed  them  a  large  balance,  and  the  question  is,  whst 
was  the  effect  of  the  presentment  under  such  circvmr 
stances  ?  At  the  outset  of  this  cause,  I  thought  that  it  wss 
the  duty  of  bankers  under  such  circumstances,  inune* 
diately  to.  tell  the  person  presenting  a 'cheque  for  pay- 
ment, that  they  had  no  sufiicient  funds  to  honour  it 
But  it  was  urged  by  Mr*  Scarlett^  and  I  thought  there 
was  great  weight  in  the  argument,  that  this  might  be 
productive  of  serious  inconvenience,  in  as  much  as  it  is 
often  in^ossible  to  ascertain  till  the  close  of  the  day  at 
the  clearing  house,  what  sums  of  monqr  may  be  paid  ia 
to  each  particular  account,  and  what  are  the  drafts  upon 
it.  J  think,  therefore,  that  the  defendants  might,  in  this 
case^  receive  the  cheque  in  question,  subject  t6  its  being 

liooiMtiedr 
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boiiouredy  dr  not>  aoeording  to  the  ooonie  ofRdbeH^^s  .IBit. 
dealing  with  them  in  that  day.  Now,  on  thitt  day  ^Z^ 
Roberiton  discounted  with  them  bilk  td  th€f  attotliit  cf  «>p!««^ 
]579iL,  which  sum  he  directed  should  be  iqpplied  tb  ^ 
AwrgA  of  that  day^  and  after  proridifig  for  tb^  th^e^ 
Manchester  bills,  there  remained,  unappropriated,  the 
sum  of  ^372*  So  the  account  stood  on  the  15tb^  ^-i 
elusive  of  the  two  cheque^  of  50/.  each,  whieb  the  jurjr 
have  found  were  presented  subsequently  to  the  cheque 
in  question.  And  if  the  balance^  instead  of  b^ing  ^37/.^ 
liad  exceeded  250/^,  I  should  have  had  no  doubl  that 
the  defefidants  were  bound  to  appropriate  it  to  the  pay-^ 
ment  of  the  plaintifiP.  For  when  they  received  the 
cheque  from  him,  they  became  his  agents  to.  receive  the 
money  upon  it  as  early  as  possible^  and  if  they  could  b6 
allowed  to  appropriate  the  money  received  by  them  to' 
the  payment  of  subsequent  cheques,  it  would  be  doing 
great  injustice  and  injury  to  their  own  customer.  But 
1  doubted  at  the  trials  whether  they  would  be  bound  to 
pay  the  cheque  in  partv  On  the  14th  of  N&oember^ 
however,  a  letter  is  written  by  them,  in  which  they  state 
that  the  cheque  was  not  paid,  and  that  they  would  kee^' 
it  in  the  hope  of  there  being  money  to  pay  k.  In  the 
course  of  that  day  money  was  paid  in,  part  of  whick  was 
specifically  appropriated,  leaving  a  balance  unappro-  • 
priated  of  93/.  This  sum  being  added  to  2S7/-^  excepts 
the  amount  of  the  cheque  in  question ;  and  I  think,  that 
under  these  circumstances^  the  defendants  were  liable  to' 
pay  it,  in  preference  both  to  tjhe  two  of  50/.  each,  and  to 
thrir  oWn  balance.  I  am  therefore  of  opinion,  that  the 
venfict  is  right 

3H2  Batlst 
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IS22.  Bavlbt  X    I  am  of  the  same  opinioD.     The  case  of 

^^^^       'De  Bemales  v.  FtMer  decided,  that  where  a  customer 

M^       paid  hi  money  to  be  applied  to  take  up  a  particular  bill 

'.H^  .  deposited  with  the  banker,  and  the  banker  appropriated 

it  to  the  payment  of  his  general  balance,  the  holder  of 

the  bill  might  maintain  money  had  and  received  for  it. 

For  bdng  the  agent  of  the  holder,  he  must  exert  the 

same  vigilance  as  the  holder  himself  would  have  d£»i& 

Here^  on  the  morning  of  the  1 8th  November,  the  cheque 

was  paid  in  by  the  plaintiff,  and  from  that  momait  the 

defendants  became  his  agents  to  receive  the  money  upon 

it.     If  the  defendants   had   not  been  the  plaintiff's 

hankers,   he   would    have   immediately   demanded  the 

money  due  upon  the  cheque,  and  then  they  roust  have 

either  paid  him,  or  if  they  had  refused  payment,  he 

might  have  had  immediate  recourse  to  Robertson.    In 

dther  case  he  would  have  had  the  advantage  of  the 

priority  of  his  presentment  over  the  holders  of  the  two 

dieques  for  50/.  each.     Now  he  ought  not  to  be  placed 

in  a  worse  situation,  because  he  was  a  customer  of  the 

defendants.     At  the   end  of  the  ISth  Novembery  the 

balance  unappropriated  was  2S7iL,  excluding  the  two 

-     /  cheques  for  50?.  for  the  reason  which  I^'fiiiW'^ftfbrc 

{(iven,  and  if  the  case  had  stopped  here,  ^h^oiapuff 

..  would  only  have  been  entitled  to  a  verdict  for  tlal 

amount     But  then,  on  the  14th  Noroembet,  a  similar 

balance  of  93/.  unappropriated  was  paid  in  by  tUbert" 

^  son,  which  made  a  sufficient  fund  for  the  paymait  of  the 

'   plaintiff's  demand.     I  think  that  these  sums  could  not 

-  legally  be  appropriated  by  the  defendants  to  the  pay- 

^    .  .  ment  of  their  own  balance,  or  to  that  of  cheque  subse- 

,^   !  quently  presented.     The  verdict  theref9re  is  right. 

'  *  '    HOLBOYD 
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HolboydJ.  I  am  of  the  same  opinion.  Thebanken  <18M. 
receive  this  checiue  from  the  plaintiff  without  any  ob- 
jection,  and  they  were^  thereforei  bound,  as  agents  for 
.the  plaintiiS^  to  apply  in  payment  of  it  the  first  monies 
received  from  BoberUonj  not  specifically  appropiiated 
by  him  to  the  payment  of  other  demands.  And  I  think, 
therefore^  A^^vX  they  were  bound  to  pay  it  in  preference 
toother  cheques,  subsequently . presented,  and  also  to 
the  balance  due  from  BoberUon  to  themselves. 

Best  J.  As  to  the  balance  of  93/.,  it  is  clear  that  the 
defendants  were  bound  to  apply  that  in  paym^it  of  the 
plaintiff's  cheque^  in  consequence  of  their  own  letter^ 
by  which  they  undertook,  on  the  14tl;i,  to  apply  any 
money  coming  in  for  that  purpose.  As  to  the  other 
sam  of  237/^,  I  entirely  concur  in  the  opinion  {HXH 
noonced  by  the  rest  of  the  Court. 

Ruk  reliised* 


.RutM^Rf^am^f  Marshall,  Grarnishee.        ^^"^ 

TifORTONi  in  last  Michaelmas  term,  had  obtained  a  Hie  19  Gk  5. 

rule  nisi  for  a  writ  of  procedendo,  to  remove  back  conflMd  to 
me  record  of  the  judgment  obtained  in  the  Lord  Mayor's  infflriwooiirts 
court  of  the  city  oP  London^  by  the  plaintiff,  against  the  J^edk^awT" 
garnishee,  the  same  having  been  removed  into  this  court  {^"^gJl^JriaT 
by  certiorari.     The  affidavits  stated,  that  the  original  ?^  "^ 


suit  was  commenced  in  August j  1818,  by  the  plaintiff,  not  extend  to 
against  Thortias  Broster^  and  thereupon  an  attachment  foraignvttiich- 
was  duly  issued  'and  laid  in  the  hands  of  MarshalL    On 
tbe  IBibr^  Mojff  1821,  fini|l  judgment  was  given  in  the 

3  H  S  attach- 


Mfcim»u» 
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iS22M.  aliUchmeat  against  Marshall  for  the  sum  of  ISOL  But 
hOf  not  being  found  within  the  jurisdiction  of  the  dty, 
the  writ  of  certiorari  was,  in  Easter  term,  162 1 ,  obtained, 
roBOYing  the  judgment  intp  the  Oourt  of  King^s  Benchi 
in  ord^  that  execution  might  inno.  The  affida? its  abo 
atated,  that  in  this  case  no  satisfitctipn  had  been  ae* 
kJQOwladged  in  the  record,  and  that,  by  the  casiom  of 
fereigB  attachments,  a  garnishee  or  a  defepdant  may,  st 
any  time  before  satisfaction  acknowledged  on  the  reeoid, 
put  i|i  bail  in  the  ordinary  way,  to  dispute  the  validity 
^  t\m  plaintiff's  debt;  and  even  after  the  money  b  paid 
attd  aatisfaction  acknowledged,  a  defendant  has  twelve 
months  and  a  day  to  bring  his  scire  lipdas  ad  dispra- 
hancium  debitum,  upon  which,  if  he  succeeds,  the  plain- 
tiff must  restore  the  money  received  of  the  girpidiee^ 
as  a  seourity  for  which  he  must,  by  the  custom,  gifc 
pledges^  It  was  contended,  in  support  of  the  rale,  that 
1^  19  G^  3t  c.  70.  s.  4.  did  not  extend  to  this  case,  the 
judgment  in  an  attachment  not  being  final,  and  being 
subject  to  three  conditions ;  first,  that  the  plaintiff  shall 
find  pledges  to  restore;  secondly,  that  it  maybe  dis- 
solved by  the  garnishee  or  defendaiit  putting  ia  bail  be- 
fore satisfaction  acknowledged ;  and,  thirdly,  that  the 
defendant  may  come  in  and  dispute  the  debt  withip  a 
year  and  a  day :  of  all  which  advantages  the  parties 
would,  by  this  proceeding,  be  dq>rived. 

BoUand  shewed  cause.  The  19  G.  3.  c.  70.  s.  4.  pro- 
vides, that  in  all  cases  where  final  judgment  shall  be  ob- 
tained^ in  any  action  or  suit  in  any  inferior  court  of 
reoord,  the  record  may  be  removed.  Now,  these  words 
are  large  enough  to  include  the  case  of  a  foreign  attach- 
iMnt,  whi^  is  a  suit  in  the  Lord  Mayor^i  court.    And 

th9 
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the.  case  is  dearly  within  the  mischief;  for  here  the  de-        }Mi^ 


DVtMWtt 


fendanty  if  he  were  found  withm  the  jurisdiction,  could 

be  compelled  to  pay  the  money ;  but,  in  consequence  of       i«atfi# 

his  not  being  so,  the  plaintiff  is  deprived  of  his  remedy. 

It  is  said,  that  b^  this  the  defendant  would  be  deprived 

of  the  advantage  of  coming  in,  within  a  year  and  a  day^ 

to  dispute  the  debt.     That  is  not  so ;  for  the  money, 

when  levied  by  virtue  of  an  execution  out  of  this  court,' 

will  be  subject  to  the  same  conditions  as  if  levied  under 

process  from  the  court  below ;    and  if  the  defendant 

comes  in  and  disputes  the  debt,  the  record  may  be  then* 

removed  back  by  procedendo  for  that  purpose. 

Jfortonj  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  This  rule  must  be  made  absolute. 
The  statute  is  confined  to  those  suits  in  which  the  pro- 
ceedings of  the  courts  below  are  similar  to  those  in  this 
court.  It  speaks,  in  the  preamble  to  the  4th  section, 
of  persons  served  with  process  issuing  out  of  inferior 
courts,  where  the  debt  is  under  1 0/.  But  here  the  party 
against  whom  we  are  to  issue  execution  is  not  the  ori- 
ginal debtor ;  and  the  form  of  the  execution  issued  by 
this  Court  is  quite  dilTe^nt  from  that  in  the  Lord 
Mayor's  court  in  the  case  of  a  foreign  attachment.  Upon 
the  wliole,  I  am  of  opinion  that  this  does  not  come 
within  the  statute,  and,  consequently,  that  the  writ  of 
certiorari  in  this  case  was  improperly  issued. 

Rule  absolute. 


SH  4 
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ta^IJiilto'^  A   '^^^^  ™*  **^  ^^'^  obtained    caUu^  ^j^ 
T^CSShto  •'•  ^*  WhaUonj  an  attorney  of  this  ^;)ffW.^<)if>^ 


iKuri^with-  cause  why  he  should  not  be  struck  off  th^  ^ir'si^ar 
aay  Mifor  having  acted  as  the  agent  ctjohn  Ra^fifrdfU  p&ufa  j^ 
'  '**^  i|  qualified  to  act  as  an  attorney,  and  for  permittiqgj^. 


JVhattan^s  name^  to  be  used,  upon  the  acpoivHLi|i^||^. 
SmSUmi^  '  the  profit  clBa^ardf  and  for  sending  process  to  Bad' 
S^Mm^*^^  thereby  making  him  to  appear  to  act  or  pcBicl^.as 
!ry  *^*S  ^  Attorney  of  this  court,  knowing  him  not  to  begoi^ 
CwpwcwJ       lifted*    The  rule  also  called  upon  J.  Bad/brd^  to.  shew. 


upon  J.  Bad/brd^^  to.  .4ief. 
dwt  thb  wai      cau^e  why  he  should  not  be  committed  to  the  pjrjfpQ  of. 


tii«  n  &  9.      this  court.    The  22  6. 2.  r.  46. 5. 1 1.  recites^  tbatpersoa^, 
bat»  dMtik WM  not  attomies,  do^  in  conjunction  with,  and  by  tbe^jCppr 


JJJfJJJjJSSJ*"  trivance  of  persons  who  are  attomies,  intrude  lheni^^ei» 
<^l1n  vir-  ^?^  ^^^  practise  in  the  business  of  attornie^^^^ 
^irilaS^  ^^  ^^  •°*^*'  "  ^^^^  ^  ^^  attorney  st^^pj^f»rM] 


^^J^^^  for  any  pewon  not  duly  qualified,  ox^^^^tj^f^^ffip^^. 

•mni^.  be  made  use  of  upon  the  acc^^t  of  9r,|ot:.^e.j|^t^, 

any  unqualified  person  or  |iersops^  th|Qrelqf:^^^.f|Q^£ 
him  to  appear  and  act  as,  or  practise  iq.avy  .rqm;QCt/isf(f^^ 
attorney,  knowing  him  not  to  be  di^y  quni^i^ed^ ^ft^;, 
tom^  shall  be  struck  off  the  roll,  anfl  tjbpjCp^j;^^ 
commit  the  unqualified  person  to  the.  prison  ^pC  ^e, 
court,  for  any  term  not  exceeding  ayear.*' 

This  case  was  heard  last  term,  and  the  ipatter  wi^. 
referred  to  the  Master,  who  now  reported  th^  fo^owiog 
iacts  to  the  Court:  Radford^  who  was  a  bailifi)  ^/^ 
upon  several  occasions,  written  to  Whatton^  the  attorney, 
fof  *^ts^  atad'  the  latt^  accordingly  sent  siicH  writs, 

without 
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withoot  knowing  any  thing  of  the  parties  or  the  cir«  IMfi 

cqnwtanceti ;  but  Bad/brd  never  represented  himself  as  ^"^^ 

an  attorney,  nor  had  been  considered  as  such.     He  was  Vfujawmh 
wdl  known  to  bcf  a'MUfl^y  and  Us  ^offers  to  his  em- 
ployers had  always  been  to  collect  debts  for  them,  and 
(uheoefeaty  to  sue  for  them)  to  employ  an  attorney* 
DS^neVei*  looked  for  any  profit  liixm  the  law  proceed- 

u^^  DUt  merely  payment  for  the  service  of  the  writ.  z  -Nty^^isuu. 

mfe^'iiJtlbiiicy  had  no  profit  beyond  the  profit  usually  -^-^i'v.-q\e 

AbmH'  upon  suing  out  the  writ ;   and  this  he  expected  y  ;[:^\;"J ^^ 

d^  Wift*  to  receive  for  him  and  account  for.  ...?rT  T^" 


ci:.-H»    /tan' 


'^AjBBoTT  (?.  J.     Upon  Ae  &cts  reported  to  lis  by  the' 
itibite^,'  we  are  of  opinion  that  this  is  not  a  casie  within    '*<^  >^qv  >?^r. 
^ac£  of  parliament,  but  at  the  saine  time  we  think 
flat'ih&  is  a  most  improper  practice.     It  is  the  duty 
d^'  ^  ikttomey  to  communicate  with  his  clients,  and  UjI 
gl^ehts  attention  to  their  concerns.     IF  a  bailiff  be  al- 
lowed '  to  bbtftin  writs  in  the  manner  stated  in  this 
v^i^  the  client  ^ill  be  wholly  deprived  of  that  at-' 
tiftMi^lifdi  hd  ought  to  receive  from  the  attorney;' 
ail^iUlbd^'iribifi  ^^        hot  wkhin  the*  statute, 'stffl'^ 
^  ^^58fi^^W  Vi^^^^  of'  its  general  jurfsdictioi^  over^ 
tMH^'iii^  '^i  p6vreh'6{  restrahiiig  this  practice / 
sttd'^fir '^^pefited'they  wfR  be  disposed  to  visit  it  very' 
seii^rbl^/'But,  -a»  Aid  Ss  the  first   time  that  such  a 
nktt^r'has  1been  presented  to  the  consideration'  of  the 
Ccmrti  we^do  ilot  think*  .it  right  to  order  the  attoiiiey  to 
be  struck  off  the  roll  in  this  instance ;  but  we'think  the 
purposed  oP  jdstice  will  be  sufficiently  answered,  by  Or- 
dering ttiattt^  rule  shah  be  discharged,  on  payment ' 
d^'Hie  bo6ft  by  the  attorney.  ^   •  -»    ..'  m    ^t.k 

Ru|e  discharged  on  payment  of  9ffff\fi^^^$^^?:i 
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y*^5iu  Farrant  against  Thompson. 

June  10th.  o 

Where  certein    TProVER  for  niill  machinery.    At  the  trial,  before 

mill-inachmerj,     J.  *^ 

together  with  a  Jbboti  C.  J.,  at  the  Middlesex:  rittiogs  after  E^er 

millt  hed  beaa 

demised  for  a     tcmi,  the  following  appeared  to  be  the  focts  of  the  case. 

t^n^  to  a  te*  ,         i   •     •  ivi  i    i 

nant^andhe,      On  the  10th  ofjt^^,  1820,  the  plaintiff  agreed,  by  an 

don  o^iSr"""  instrument  in  writing,  to  purchase  of  one  Richards^  for 

Jj^^  ™.     ^e  remainder  of  a  term  of  99  years,  certwi  premises  at 

(Aincry  from       Cudhanu  in  Kenty  on  which  Richards  had  erected  a  wind- 
the  mill ;  and  ^  ' 

it  was  after.       mii]^  yfi^  the  appurtenances,  the  same  having  been  demised 
under  a  fi.  fa.     tD  him  for  the  term  of  9!^  years^  at  a  yearly  rent  therein 

by  the  sheriff^ 

and  sold  by  Bientioiied ;  and  the  agreement  contained  a  stipulation 
that  no  property  on  the  part  of  the  plaintiff,  to  grant  a  lease  of  the  pr^- 
I^IIdteL*Md*  ■*""  ^®  jBicAaris,  for  the  term  of  $0  years,  at  the 
JJ^jJJ^^^  yaady  rent  of  80/,  The  plaintiff  paid  the  purchase- 
***  w  for  A?  "'***^^»  ^^  Richards  became  his  tenant,  and  paid  rent 
madiin^^eren  according  fo  agreement.  In  Septmbevy  1821,  Rickaxdi 
tinuaoceof  the  ofieced  to  soU  to  the  defendant,  Thompson,  part  of  the 
machdaexy  of  the  mill,  which  he  was  then  ab^ut  to  reiDO?e 
\p  Graj^t  in  Essex.  A  day  was  fixed  for  bringing  the 
machinery  to  Grays^  and  it  was  then  agreed  that  Thmpr 
son  and  his  millwright  should  meet  Richards  at  Grm/Si 
for  the  purpose  of  purchasing  the  machinery*  The 
machinery  was  severed  by  the  tenant  fron>  the  mill; 
and  while  on  the  road  from  Cttdham  to  Grays  was 
seized  in  execution  by  the  sheriff  under  a  fi.  fa.  at  the 
suit  of  a  third  person,  and  the  defendant  afterwards 
became  the  purchaser,  under  the  sheriff.  It  was  con- 
•  tended  at  the  trials  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  purchase  by  the  defendant  under 
the  execution  was  equivalent  to  a  sale  in  market  overt, 


TlMMMOlf. 
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lad  tkat  tile  property  was  thereby  changed,  and  that  169% 
the  plaintiff  ought  to  have  brought  his  action  agaittst  ^^^^ 
the  sheriff  ibr  wrongfully  selling  the  goods ;  and,  se- 
condly, that  as  the  goods  were  in  possession  of  the 
tentot  under  a  demise,  trover  would  not  lie  for  them 
during  the  term.  The  plaintiff  obtained  a  Verdlet^  but 
tiM  Lord  Chief  Justice  gave  leave  to  the  defendant  tb 
move  to  enter  a  tionsult,  and 

Scmieii  Rcrw  nioved  accordingly.  This  action  is  Ml 
mamtainable  agninfit  the  defendant.  Assuming  that 
Farr£ni  might  have  sued  the  sheriff  or  the  plaintiff  in 
tlie  execution,  still,  the  defendant  being  a  boni  fide  puf* 
chaser  without  notice  under  a  fi.  fk.,  is  ifiot  liable.  M 
iUfmin^n  ca6e(o)  it  was  resolved  that  a  sate  by  the 
•beriff  by  foroe  of  a  fi.  fa.  should  stand,  although  tK^ 
Hgttent  be  afterwards  reversed  i  ibr  tho  shetiff  who 
mode  the  sale  had  lawful  authority  to  s^,  and  by  the 
sale  the  vendee  had  an  absolute  property  in  the  term. 
In  Doe  t.  Thom{i)  It  was  held,  that  if  a  sharfff  Sell  a 
tena  undel*  a  writ  of  fi.  fit.,  which  is  afterwards  set  tohle 
Ibr  irregularity,  and  the  produce  of  the  sale  be  diireeted 
to  be  returned  to  the  termor,  the  termor  cannot  rahity^ 
taia  ejectment  to  recover  his  term  i^nst  the  vended 
^er  the  sheriff.  But,  secondly,  the  goods  being  ift 
possession  of  the  tenant,  under  a  demise,  trover  was  not 
namtainable.  The  tenant  was  entitled  to  the  use  of 
them  during  the  term,  and  the  landlord  cannot,  there- 
Snt^  maintain  trover ;  he  can  maintain  no  action,  ex- 
cept for  waste  or  injury  done  to  the  hiheritance.  In 
Gordon  v.  Harper  {c)  the  goods  leased  as  flirniture  were 
^ongfully  taken  in  execution  by  the  sheriff;  and  it  wai 

(a)  S  CU  IPlt  (b)  I  jr«f  8,415.  (c)  7  r«  il.  D. 

held, 
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t^in,       faeld^  that  daring  the  term,  trover  was  not  maintainable 
^r~" .       against  the  sheriff  by  the  hmdlord,  because  the  latter 
^Koiiu^        had  not  the  right  of  possession.     That  case  is  ezpiess/j 
in  point. 

Abbott  C.  J.  I  thought  at  the  trial,  and  stitl  think, 
that  there  is  a  material  distinction  bctweeir  this  case  and 
that  of  Gordon  v.  Harper,  (a)  In  that  case  the  goods 
removed  were  personal  chattels,  and  the  tenant  had 
not  by  any  wrongful  act  put  an  end  to  his  qualified  pos- 
'  session  of  them.  Here,  however,  they  consisted  of 
machinery  annexed  to  the  mill,  and  formed  parcel  of 
the  inheritance,  and,  when  wrongfully  severed,  became 
Ae  property  of  the  reversioner.  As  to  the  other  poiot, 
die  sheriff  wrongfully  took  the  goods  of  the  plainti^ 
instead  of  those  of  the  tenant ;  he  could  acquire  no  title 
by  his  wrongful  act,  and  could  therefore  convey  no  title 
to  the  defendant 

Batlet  J.  I  am  of  the  same  opinion.  This  case  is 
distinguishable  from  Gordon  v.  Harper  in  two  parti- 
cnlars;  first,  there  the  goods  removed  were  peasonal 
chattels,  and,  at  the  time  of  the  seirure,  continued  to  be 
in  the  qualified  possession  of  the  tenant,  which  the  lessor 
agreed  the  lessee  should  have.  Here  the  goods  were 
parcel  of  the  inheritance,  and  let  to  the  tenanf  to  be 
nsed,  during  the  term,  in  a  particular  way,  viz.  in  that 
particular  place,  and  he,  by  his  own  act,  put  an  end  to 
that  qualified  possession.  They  are  not  in  principle 
distinguishable  5*om  trees,  which  are  parcel  of  the  in- 
heritance; to  the  use  of  which  ^e  tenant  has  only  a 
qnaliJB^  right  during  his  term.    If,  however,  they  are 

{a)  7y,»,9. 

aqiarated 
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sepaiated  bj  his  own  wrongful  act,  or  the  act  of  Godji 
the  tenant  has  no  right  to  the  use  during  his  term,  but 
the;  become  absolutely  vested  in  the  person  who  haa 
the  next  estate  of  inheritance.  They  then  become  hia 
goods  and  chattels.  Here  the  removal  was  intended  to 
be  permanent^  and  the  chattelsi  when  severed  wrong- 
iiUy,did  not  thereby  become  the  property  of  the  wrongs 
doer,  but  of  the  landlord. 


HoLBOYD  J.    I  think  trover  the  proper  remedy.   Tha 
machinery  was  let  together  with  the  mill,  and  was  part 
of  the  mill.     It  was  a  part  of  the  inheritance  until  the 
demise  was  made^  when  the  demise  took  place^  it  con^ 
tinaed  part  of  the  inheritance  of  the  landlord,  and  part 
of  a  chattel  real  in  the  hands  of  the  tenant  in  posses^ 
^Q.    By  the  lease  or  agreement  the  tenant  has  the  ns% 
not  the  dominion,  of  the  property  demised;  and,  there- 
fore^ when  he  separated  any  part  of  it,  to  convert  it 
&om  a  chattel  real  to  a  chattel  personal,  his  right  of 
^ing  it  was  at  an  end  for  any  legal  purpose,  that  right 
being  only  to  use  it  in  the  state  in  which  it  was  beforcv 
]^  Uie  ca^e  of  a  lease  of  a  house,,  if  a  tenant  polls  down 
^7  part  of  it  wrongfully,  and  not  for  the  purpose  ^ 
repair,  sq  as  to  constitute  waste,  the  person  who  has  the 
first  estate  of  inheritance  has  a  right  to  the  materials  of 
wbich  that  house  was  before  composed;  and  -I  apprehend 
he  has  a  right  to  an  immediate  possession  of  those  materia 
a1^  in  the  like  manner  as  he  has  a  right  to  the  immediate 
possession  ,of  timber,  where  it  is  severed  from  the  in- 
heritance;     In  that  case,  when  detach/^,  either  by  the 
^rpngful  act  of  the  tenant  himself,  or  by  the  act  of  God« 
It  immediajtely  becomes  the  goods  and  chattels  of  tha. 
Person  entitled,  to  the  first  estate  of  inheritance^  and  the 
^ght  which  had  been  for  some  time  vested  in  the  tenant 
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lSt'2.       hu  ceased.    I  think  tbut  the  tenant's  right  wat  put  «n 
and  to  in  this  case  by  the  separation  of  the  machinerjr 

9gainsL  fi>r  an  unlawful  purpose,  which  was  his  own  wrc^gful 
act;  and  that,  being  the  goods  and  chattels  of  the  land- 
lofdy  as  the  person  who  had  the  first  estate  of  inherit- 
ance in  the  mill,  the  tenant  could  have  no  rij^t  to  use 
them  as  chattels  personal,  biut  only  while  they  were  part 
of  the  chattel  real ;  and,  upon  the  separation,  the  whole 
of  the  property  became  immediately  vested  in  the 
landlord. 


3EST  J.  concurred. 

Rule  refiisad. 


jil^oth.  KooYSTRA  against  Lucas  and  Others. 

^iT'^sviT'  DECLARATION  stated  that  one  JaknHeaianms 
from^Is^Twr-  ^^^  ^^  ^*^  ^^  ^'"®  premises  demised  to  the  pWn- 

to"e  hcr'^ith  a  ^^  *"^  ^^  ^^^  premises,  called  Spran^s  Dairyj  willr 
piece  of  ground,  a  certain  yard    thereto  belonffini?,  with   the  apporte- 

which  was  part  .  ^     ®'  t 

of  an  adjoining  lumces  situate  in  the  parish   of  Sf.  Mary-^le-ianef  ana 

yard,  were  ,     ,  , 

leased  to  a  te-  being  SO  seised,  on  the  14  th  Jofiuary^  i  814,  by  indenture 
whh'aU^>r  between  the  said  John  Heaton  of  the  first  part,  the 
piJ^i!lVo'rMy  ^^^^  oi  Portland  of  the  second  part,  and  the  plaintiff 
SL'dtTnjoyed  ^^  **  ^*^"^  P"''*'  ^^^  **^^  '^^^'^  ^^^^^  demised  to  the 
u^I°Ume"o1'^       plaintiff  certain  ground,  messuages,  or  tenements,  and 

granting  the    '  premises  iu  the  said  indenture  more  particularly  men- 
lease  the  whole     ,  ^  f 
of  u»e  yard        tioned,  comprising,  and  among  other  premises,  a  piece 

was  in  tlie  oc-  i      /•  % 

cupaiion  of  onfe  Of  parcel  of  groqud,  then  part  of  the  premises  called 
h^d  aYw^yi^  Sprang's  Dairij^  together  with  alt  courts,  yards,  way% 
era  ^^iT^"  *^  ^°  ^^^  5^'^  demised  premises  belonging,  or  with  any 
^tJi^'Jf*°  P"^'  *^^'«*f  «sed  or  enjoyed,  rabendum  to  plaintiff  for 

thatyard:  Held, 

Uirt  tha  k»ee  WW  mtitW  u  fMdi  i%l*  ©f  wi^  to  40  ptn  of  the  yard  d«rf^ 

3S  years. 


Lucas* 


IS  TI9B  T^iRD  ITbai  op  CEOHOE  IV.  8#|r 

S3  years.  Deglairatipn  then  averredt  that  the  plaintiflF  l£^^ 
entered  and  that  loDg  before  a^d  at  the  time  of  making  "^^ — - 
the  indenture^  and  .whilst  the  said  JoAn  Heaion  wus  so  alg^J* 
wised  as  aforesaid,  the  occupiers  for  the  time  bfeing  of 
the  said  piece  of  ground  so  comprised  in  the  said  de- 
mised premises,  and  being  part  of  gang's  Dairy^  had 
been  used  to  have  and  enjoy  a  certain  way  from  and  out 
of  the  same  piece  or  parcel  of  ground,  through  a  certain 
«hed,  being  also  part  of  Sprang's  Dain^  into  and  over 
the  said  yard,  thence  into,  through,  and  along  a  passage 
or  gateway,  unto  and  into  Oxford-street^  and  so  from 
tbence  back  again,  into,  through,  and  along  the  said 
pMage  or  gateway,  unto,  into,  through,  and  over  the 
said  yard,  unto,  into,  and  through  the  said  shed,  into  the 
same  piece  or  parcel  of  ground,  for  themselves  and  their 
servants,  on  foot  and  with  cattle  and  carts,  and  car- 
riages, to  go,  return,  pass  and  repass,  &c.,  for  the  con- 
venient use  and  occupation  of  the  same  piece  or  parcel 
of  ground  5  by  reason  whereof,  the  plaintiff,  as  the  oc- 
cupier of  the  said  piece  or  parcel  of  ground,  was  entitled 
to  have^  use,  and  enjoy  the  said  way,  &c. ;  yet  the 
defendants  put,  placed,  and  deposited  divers  large  quan«- 
titles  of  timber,  &c.  upon  certain  parts  of  the  said  way, 
by  which  plaintiff  had  been  obstructed  in  the  use  of 
the  said  way.  In  another  count  it  was  stated,  that  Heaton 
was  seised  in  fee  of  certain  premises  called  Sprang's 
Ihirify  (comprising,  amongst  other  things,  the  piece  or 
parcel  of  land  demised  to  the  plaintiff,)  together  with  a 
certain  yard  thereunto  belonging,  and  being  so  seised, 
by  indenture  made,  &c.  demised,  leased,  and  set  unto 
the  plaintiff  the  said  last-mentioned  piece  or  parcel  of 
land,  amongst  other  premises,  with  the  appurtenances, 
tog^er  with  a  certain  way  for  himself,  &c.  and  his 
fmgf^  oocs^Skt^  of  the  mi  laat^meiaianed  pieee  or 

parcel 


tdtrCMB* 


m  G*8B8  IN  TBnOTY  TtHSM 

|gS2.       pcrcd  oT  kmd,  with  the  appiulMaDoe%  and  Wi  wad 
j^^^^     their  semnts,  from  the  said  public stveeWeiJled  Qf^nt 
Oreeff  unto^  into,  through^  and  along  a  certwi  «ilber 
gatewi^,  and  from  thence  unto,  intcs  thraci|^  a«ai^  and 
along  the  said  last-mentioned  yaid,  and  from  ClNBoe 
unto,  intO)  andthrough,  a  certain  other  shed^ar.kiiild- 
ing^  part  of  the   said  lastpmentioDed  pKatfae%^sArd 
Spran^s  Dairy ^  into  the  saidjast-meatwiied  fam  or 
parcel  c^  land,  and  so  back  again  from  the  aaaM  piece 
orpar^  of  land,  through  the  said  la8t-4ne«tiaiied  AtA 
or  bailding,  unto,  into,  through,  oyer,  and  along  the 
aaid  last-mentbned  gateway,  unto  and  into  the  «ad 
pnUic  street  called  Osford-streOf  to  go,  xetum,  paM, 
and  rqpttss  on  foot  and  with  cattle,  carts,  and  other^cw- 
riages.     Plea,  not  guilty.     At  the  trial,  hebrejMiit 
C  J.,  at  the  Middlesex  sittings  after  last  EaUer  Ua^ 
the  foUowyig  facts  appeared  in  evidence.    The  way 
d^med  by  the  plaintiff  was,  from  Ch[/brd-street^  thnna^ 
a  gateway,  between  the  houses  No.  71  and  72^  on  the 
north  side  of  that  street,  to  a  yard  behind  those  hoase^ 
in  one  com^  of  which,  immediately  behind  tibe  hqiBte 
No.  70,  of  which  the  plaintiff  was  the  lesset^  he.hadbqBt 
a  coach-house  and  stable.    By  lease  of  the- 14^  AimQb 
1814,  John  HeaUm^  by  the  i^pointment  of  thelMiX^.of 
Portland,  demised  to  the  plaintiff  a  piece  orpniiCGicf 
gix>UDd,  with  the  two  tenements  No.  69  and  7<l^'Pii  iht 
north  side  of  Oxfori^street  thereon,  and  therein  describai 
as  abutting  north  upon  Spran^s  Dairy,  in.part ;  and  as 
the  same  then  were  in  possession  of  the  plaint^  and 
Catherine  Eagerly,  (the  ground  plot  of  the  premises  being 
described  as  particulariy  ddin^ted  in  tlie  plan  ddtomi 
ia  the  margin  thereof  togetliM^  with  ail  way%  fMSsagei^ 
&c  to  the  said  premises  belon^g  or  thdie%fith»  or  with 
any  paii^taMDMi^  vsadand  etgogped:  haHwadnPi  frMLth^ 

«lt 
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Hh  ^Mfyi  IMO,  (i^Imh  tbe  <AA  leases  wonld  expire,)  fx       |g22. 
88"  years;    By  the^  plan  in  the  margin  of  the  kase,  the 
"^Kyt  of  ground  upon  which  the  plaiiiti£P  had  built  bis 
oiMidir-hoose  and  stableiiy  was  described  as  part  of  the 
premises  demised  under  the  name  of  <<  a  cow-shed  part 
ttSpmn^s  Dairy:*    On  the  29th  of  ^pn^  1814,  Mr. 
tiMofij  by  the  appointment  of  the  Duke  of  Pmihmdf 
granted  to  Messrs.  Haj/mrd^  then  of  No.  7S,  Oxfords 
Ofeet,  a  reyersionary  lease  of  the  rest  of  the  diury,  to  coln- 
m^nceon  ^e  6th  Apriif  18^0,  and  there  was  no  mention 
of  smy  right  of  way  having  been  reserved  to  the  pimhtiff. 
Oh  the  18th  Marchj  1820,  Hat/ttard  granted  Sprang 
fivfao  had  occupied  the  dahry  fer  some  years)  a  lease 
of  that  port  of , the  dairy  demised  to  them  for  the  whole 
oPtheir  term,  wanting  five  days,  and  reserved  a  right  erf* 
^y  to  the  occupiers  of  No.  71  and  7^,  down  the  gate^ 
way.    Sprang  afterwards  assigned  his  interest  to  the 
fldendants.    It  appeared,  that,  at  the  time  of  the  gr«i(- 
)%  the  lease  in  1814,  and  for  many  years  before,  die 
yifdfn  question  had  been  in  the  possession  of  one  per- 
jte;  wbdi,  of  course,  had  used  the  gateway  as  a  way  for 
w  horses  a^d  cattle  to  every  part  of  the  yard.    Tbe 
^MttPfiction  of  the  way  was  proved  as  laid  in  the  de- 
daf^on. '  The  Lord  Chief  Justice  was  of  opinion,  that 
th^  plaintiff  was  entitled  to  the  right  of  way  claimed  for 
ttmrislf&tid  cattle  to  the  spot  of  ground  on  which  he  had 
Vmt'his  stable  and  coach«>house,  that  being  a  part  of  the 
tfemit^  premises  to  which  such  a  way  had  been  used 
previottsly  to  1814. 

"Giitmj^  tkon  uioved  fer  a  new  trial,  and  contended, 
Aal  the  plaintiff  had  acquired  no  sndi  right  of  way  by 
Ae  terms  dTthe  lease  in  1814.  If  the  lessor  had  m- 
tend^  to  grant  such  a  flight  of  way  as  diat  ciafaaed,  it 
'^'^OL.  V.  8  1  would 
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1822.  ^ottM  have  been  txpresAj  meiitioiicd  in   die 

■  Now  Ae  premises  demised,  were  described  to  bein  the 

^J^  same  oondition  as  tiiey  w^re  latdy  in  the  pasaessioK  <f 


agoi 


^CAt. 


the  jdaintiff  and  Catherine  Bag^rhf.  The  spot  oignmai 
ia  respect  of  which  the  right  of  way  is  claiflMd,  wm  aaC 
in  the  possessicm  of  the  plaintiff  before  the  new  lease 
took  eflfect,  and  he  had  no  right  of  way  whatever 
through  the  gateway  to  fiie  back  part  of  his  premises  in 
Spnm^s  dairy.  There  bemg  no  express  mention  4iC 
snch  a  right  of  way,  it  could  not  have  been  the  mtention 
of  the  lessor  to  grant  it. 

HcMLROYD  J.  {a)  I  am  of  c^inion,  that  by  the  terms  of 
the  lease  in  1814,  the  plaintiff  is  entitled  to  a  right  of 
way  through  the  gateway,  to  the  piece  of  ground  on  which 
he  has  since  built  his  stables*  That  piece  of  groAni 
formerly  constituted  a  part  of  die  yird  called  Spran^s 
ddry,  and  the  occupier  of  that  yard,  before  and  at  the 
time  of  granting  the  lease  in  1814,  used  the  gateway 
as  a  way  to  every  part  of  the  yard.  By  die  leas^ 
certain  premises  delineated  in  a  plan  in  the  margin 
dief  eof,  comprising  a  j3art  of  Sprang*s  dairy,  were  de- 
mised to  the  plaintiff,  together  with  all  ways  diereto 
belonging  or  appertaining,  or  therewith,  or  wiA  any 
part  therecfused  or  engcyed^  -The  way  in  quesdon,  was 
a  way  used  and  enjoyed  with  a  part  of  the  demised 
piremises.  It  therefore  passed  to  die  plaintiff  by  the 
very  words  of  the  lease.  That  being  so,  I  think  the 
verdict  is  right. 

Best  J.  I  am  of  the  same  opinion.  In  order  to 
give  effect  to  all  the  words  of  the  lease,  we  must  hold 

piflt 
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dwt  t  rfght  fjf  way,  which  at  O^e  ^e  qf  t|ie  ^prffii^g  of.  18^< 

tl^e  kase^  was  med  with  any  part  of  th/e  d^ipiged  prax  xooYsrui 

nuaes  passed  t<>  the  plaTntiff.    This  W|»s  a  way  alwn^  ^^ 

ipsed  witl^  a  pant  of  the  premises  denjusedr^fid  ihpr^of^  ' 
PM^sd  to  the  plaintiff. 

Rule  recused*  (a) 

(«)  If  a  man,  seised  of  Slackacre  and  WkUeaere,  uses  4  way  through 
Whktacrt  to  Slackacre,  afterwards  grants  Slackacre  with  all  ways, 
ihis  way  dmrngh  W^hiteacre  shall  pass  to  the  gtantee^  Comifni  JHg.  ^t. 
Clnam,  XI 5.  So,  if  he  be  sdsed  of  two  acres  to  whidi  a  way  is  fppp<« 
tSBnt,  he  grauta  one  acre  with  all  ways,  &e.,  the  way  shall  be  granted* 
See  6  Modenu  p.  3.    Cro.  Jac  121, 122. 17a 


Lord  Sondes  against  Fletcher.  iwidby, 

JWne  11th. 

DEBT  on  a  bond,  the  condition  of  which  was,  for  the  a  bond  was 
mm  t*  mr         •*         ^'ii      conditioned 

resigaation  of  the  rectory  of  Kettering^  (to  which  the  for  the  resig. 
defendant  had  been  presented  by  the  plaintiff,)  when  y^^  which 
either  of  two  persons  therein  named  should  be  capable  ^^^^^Strf 
of  taking  the  saine.     Breach,  Aat  the  defendant  al- ^^d^^ft"®?*? 

^  '  resign:  Held, 

Aough  requested,  refused  to  resign.    At  the  trial  before  that  he  being  a 

'    wrong  doer, 

Mhoit  C.J*,  at  the  Middlesex-  sittings  after  Easter  term,  the  jmy  were 

'  not  bound,  in 

It  appeared  that  the  defendant  was  called  upon  to  resign  asMssing  the 


the  living,  in  October  1820,  and  that  he  refused  so  to  do.  confiMi 
The  net  annual  value  of  the  living  was  7001.,  and  it  was  jSaSuSOT^of 
proved  at  the  trial,  that  the  defendant's  life-interest,  he  2K^n  to**"* 
bein^  46  years  of  age,  was  worth  10  years*  purchase.    It  ^«  ^^^ 
dso  appeared,  that  the  life-interest  of  one  of  the  persons  UfiB-mtensty 

nor  in  csti* 

named  in  the   bond,  whom  the  plaintiff  intended  to  mating  the  an^ 

«  .  n^«  i*ua^  proceeds 

present,  was  worth  14  years  purchase.     The  jury  found  to  deduct  the 
a  verdict  for  the  latter  amount.    The  SoUcitor-General  «""»**'»'*»P«^ 
moved  for  ^  new  trial,  on  two  grounds ;  1st,  That  the 
true  measure  of  the  damages  is  the  amount  by  which 
'SI  2  the 
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JuCRn  QOMvn 
agaitui 


1828.  the  plaintiff  is  prgudiced  in  the  value  of  the  advowson. 
NoWy  that  is  the  value  of  the  defendant's  life-interest, 
and  in  that  case  tlie  jury  have  formed  the  wrong  estimate. 
Besid&i,  in  estimating  the  annual  value  of  the  living,  it 
is  not  8u£Bcient  merely  to  take  the  gross  receipts,  for  this 
species  ojF  property  is  subject,  and  ought  to  be  estxinatei 
as  subject  to  the  performance  of  duty,  and  the  def(mdant 
ought  to  have  been  allowed  to  deduct  the  curatefs 
stipend. 

Scarlett^  for  the  pontiff,  now  repeated  an  ofier  which 
he  had  znade  at  the  trial;  viz.  that  the  plaanliff  woaUi 
give  up  all  claim  to  damages,  if  the  defendant  would 
resign  the  living. 

Per  Curiam.  We  are  not  prepared  to  say  that  the 
jury  in  this  case  have  formed  a  wrong  estanate  of  the 
damages,  for  the  defendant  having  entered  into  a  bond 
to  do  a  particular  <  thing  which  he  has  refused  to  do^  is 
a  wrong  doer,  and  he  is  not  to  be  permitted  to  estimate 
the  value  of  the  living  as  if  he  .were  the  purcfaoacrofiti 
Besides  it  appeared  at  tlie  trial,  that  the  definodaat  had 
it  in  his  power  to  relieve  himself  from  this  veniiflt  hy 
resigning  the  living;  and  if  he  does  not  do  that,  it« 
clear  that  he  considers  the  damages  found  by  the  jury 
as  less  than  the  value  of  the  living  to  him. 

Eul^refiised. 


nr  TH»  Third  Yba^  ot  GEORGE  IV. 


Jones  against  Bird  and  Others*  SSlaE' 

r^ASE  by  the  plluntiff,  as  the  owner  of  the  reversion,  l^rji  local  act 
against  the  defendants  who  were  employed  under  ca^^onen 
the  oomniissioners  of  sewers  for   damage  done  to  a  w^!^uier,h 
house  in  the  parish  oSSt.  Clement^  Danes,  in  the  county  JJiS^lSi^tiff 
oi  Middlesex.     The  first  count  of  the  declaration  averred,  ■»>«»id"»w^ 

^   in  any  actum 

Aal  the  defendants  made,  altered,  repaired,  cut,  dug,  bro«^  for  any 

uiing  done  in 
'worked  and  enlarged,  certain  sewers,  gutters  and  ditches,  pumianoe  of 
h    .  tha  ganeial  acta 

bang  and  running  near  unto  the  said  house  in  which  foriew«n,or 
plaintiff  was  interested,  md   also  near  to  five  other  notice  in  wnt- 
messoages,  &c.  near  to  the  plaintiff's  bouse^  but  nearer  ^o^hTdJAsX 
to  the  said  sewers,  &c  (and  which  five  messuages  were  SMaSaeo?* 
bttilt  close  to  each  other,  and  one  of  them  adjoinuig  to  J^J^jJJ^^^Jjj^ 
the  plaintiff's  house)  in  so  negligent,  incautious,  un-  tiiat  Aedefeni. 
•kiliii},  improvident,  and  improper  a  manner,  that  by  oontracton    ^ 

under  the  con* 

means  diereof,  the  said  five  messuages  were  thereby  minionen» 
imdermiiied,  and  the  walls  gave  way  and  fell  down,  and  &c.  certain  ' 
by  meaaa^  thereof  die  walk  of  the  plaintiff's  house  were  J^^2!^*,Sider, 
daosaged  and  fell  down,  &c.    The  second  count  stated,  ^S^'^Tnli 
that  the  defendants  wrongfiiUy  and  unlawfully  catered  j^P^^* 

n^ligent,  in- 
CBodoiit,  nnikilful,  improTident,  and  improper  a  manner,  that  it  fell  down ;  and  by  the 
dadantion  and  proof  given,  it  appeared  that  the  sewer  did  not  mn  doae  to  the  plaintiff'a 
^ouae,  but  doae  to  five  other  houses  edjoining  thereto,  and  that  the  houae  was  damaged* 
m4  Ml  in  oonaequence  of  the  fall  of  a  stack  of  diimneys  of  one  of  those  housesy  wUdi 
Ittd  been  built  on  the  ardi  of  the  sewer,  and  whidi  had  been  insuffidently  shorsd  up  by  the 
defendenta  during  the  continuance  of  the  work :  Hdd,  that  thia  notice  sufflciandy  de- 
xnbed  the  cause  of  action:  Held  also,  that  commissioners  of  sewers,  and  persons  working 
by  their  order,  in  the  ooune  of  the  necessary  repair  of  a  sewer  in  the  neighboiiriiood  of 
houses,  are  bound  to  take  all  such  proper  precautions  for  securing  them,  and  to  shore  tbem 
^  if  necessary,  as  skilful  persons  would  do,  and  that  they  were  bound,  under  the  above 
^omitanoes,  to  give  specific  notice  to  the  owner  of  the  house  to  which  the  atadL  of 
^^neys  bdonged,  of  their  construction,  and  of  the  danger  arising  therefiromy  and  that 
*  Smerd  notice  to  him  to  take  proper  means  to  secure  bis  house  was  not  auflldent. 

3  13  and 
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"tD^2.       and  chcmged   the   ancient  courses    and    direction  of 
-  certain  ancient  sewers,  &c«  and  then  allied  the  da- 

<w^<<  mages  as  in  the  first  count.  The  third  count  stated, 
that  the  defimdonta  were  employed  by  certain  persons 
acting  as  commissioners  of  sewers,  to  repair  certain  obm- 
■MD  sewerg  near  to  the  plaintiff's  housey  and  tKe  other 
A»6  mfaWirig<i§?  and  that  they  so  carelessly,  iMgligently, 
unduiMly,  and  improperly  conducted  themselTes,  in 
inddn^  tuttingi'  digging,  enlarging,  deepening  and  re- 
fMlirifig  the  sewers,  that  the  foundation  of  the  fits  ma- 
•oages  was  weakened,  aind  thereby  part  of  tbem  fell 
ddwni  and  the  plaintiff's  house  was  injured.  Thefbarth 
«o«nt  stated^  that  the  defendants  being  lo  mphjfA, 
fto«  cot,  sunk,  da|^  ^  divers  sewers,  &c.  so  neir  to  ihe 
femdatkiki  of  the  five  messdages,^  as  to  Endanger  die 
tarns  ufllBsa  they  were  ptopa*ly  shored  np  and  sitp- 
pevtad^  whidi  defendants  neglected  to  do,  ittid  that 
thei eby  the  damage  happened.  The  defoidants  pleaded 
flrM,  the  gcMral  issoe;  and  secondly,  a  justification, 
dMt  the  BtfferA  acta  in  the  deelaratian  mentioned,  were 
done  linden  a  commission  of  sewers  of  the  late  king, 
aeeor^g  to  the  tenor,  purport,  and  effect  of  tke 
S8  Hen.  84  c,  5. 9  thirdly,  a  similar  jostificatten  under 
Sdiir.  li  «2 14«;  fourthly,  under  <t7  6.  9.  c.  7.;  fHi^h 
under  23  Heih  S.  and  47  G.  3.  c  7.  together ;  and  sixthly, 
under  the.  ^9  Hem  8^  and  the  several  other  itatates 
relative  to  sewers*  Replication,  de  injuria,  &c.  and  issue 
thereon.  At  the  trial  at  the  Middlesex  sittings  after 
Mkhathm  term,  1821,  before  Jbbott  C.  J.,  the  plaiiiiiff} 
ffiirsdaxiit  to  the  local  statute  53  G.  3,  c  48.,  provd  ^  no- 
ticfe  td  the  defendants  signed  by  his  attordey,  stating  that 
'  f hef  ilcdon  wa0  broi^ht^  <<  bt  that  the  d^endants  did  by 
themselves,  their  servanta  Qt  workmen,  make^  alter,  cut, 
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d^9  work,  and  eplarge  certain  sewersi  gutters^  ditcheSji       1822, 
and  worka  then  being,  and  runninir,  under^  tbfouidi  or       — ^*— 
adjoiningy  or  near  unto  a  certain  messuage  or  teDeineiit»        dgnhui 
akop  and  premises  of  the  plainti£g  situate  and  being»  &c. 
in  the  tenure  or  occupation  of  £•  H.  bis  tenant,  in  so 
n^Iigent,    incautious,  ^unskilful,  improvident,  anil*  im- 
proper a  manner,  that  the  said  messuage  or  tenement, 
shop  and  premises,  or  the  greater  part  thereof  fell  and 
were  greatly  damaged,  weakened  and  destroyed,  and 
rendered  anfit  and  dangerous  for  use  or  habitation." 
It  further  appeared  by  the  evidence,  that  the  sewcTi 
which  it  was  necessary  to  repair,  passed  close  tQ  five 
houses  adjoining  that  belonging  to  the  platoti£&  ai^d  that 
a  stack  of  chimneys  belonging  to  one  of  those  hoi|ses 
was  bulk  a|k>n  the  arch  of  the  sewer.    In  the  eaieeution 
ef  the  work  It  became  necessary  to  rebuild  this  arch»  and 
in  order  to  support  the  chimneys  in  the  meantime,  a 
transum  and  two  upright  posts  were  placed  under  them 
in  order  K>  support  them,  but  without  success*    The 
chimneys  fell,  and  in  consequence  of  their  fall,  the  ad* 
joining  houses,  including  the  plaintiff's  hous^  fell  also. 
There   was   contradictory   evidence   as    to    the  &cts, 
whether  in  case  there  had  been  raking  shores  placed 
externally  to  support  the  chimneys  in  addition  to  the 
support  below  them,  the  accident  would  have  been  pre- 
vented.    The  plaintiff's  witnesses  were  of  opinion  that 
it  would,  and  those  for  the  defendants,  that  it  would 
not  have  been  of  any  use,  and  that  it  was  imposaible  to 
have  prevented  the  (all  of  the  chimneys.    There  was  no 
specific  notice  given  to  the  owner  of  the  house  to  which 
the  chimneys  belonged,  of  thteir  dangerous  state,  or  that 
it  would  be  necessary  for  him  to  take  them  down.    But 
there  was  a  general  notice  to  the  inhaUtants  to  secure 
8  I  4  their 


Bird. 
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ISiJ'dl       their  houses  whilst  the  sewer  was  repaitiiig^.   '  It'^iM 
— T"       appeared,  that  there  had   been  s  dispute  as  tv  die 
agaxnti       liability  to  shore  up  the  houses.    Tlie  defendants  and 
the  commissioners  of  sewers  contending,  that  it  vrm  the 
duty  of  the  owners  of  the  houses  to  secure  themselresy  fay 
so  dding^  and  that  they  were  not  bound  to  do  it  lor 
them.      The  jury,  under  the  directions  of  the  Lord 
Chief  Justice,  were  of  opinion  that  the  defiendants  had> 
conducted  themselves  negligently  in  doing  the  woii^ 
and  accordingly  found  a  verdict  for  the  plaintiff.  :  Sear^ 
lett  in  last  HUary  term  obtained  a  rule  nisi  for  entenng 
a  nonsuit,  or  for  a  new  trial.      The  former^  on  the 
ground  that  the  notice  was  not  sufficient,  inaamudi  as  . 
the  injury  there  stated  was  one  arising  immediatety.to  ' 
the  plaintiff's  house  from  the  acts  of  the  defendaali^ 
whereas,  in  the  declaration,  and  by  the  evidence^  it  ap- 
peared that  the  injury  really  complained  of,  arose  ffota 
the  conduct  of  the  defendants,  in  not  suffidentiy  shoring 
up  and  supporting  some  other  houses,  whidi,  by  dieir  'faB, 
had  damaged  that  of  the  plaintiff.      Tbi^  therefov^  . 
was  not  an  immediate  but  a  remote  injury.'    As  td  die 
new  trial,  he  contended  that  the  verdict  was^agaiast'tbe 
evidence,  and  that  the  real  question  was,  whetififtr  >dit 
defendants  had  acted  bona  fide,  and  accDitMftgftotthe  ' 
best  of  their  judgment  at  the  time,  and  not  whether' ' 
after  the  event  had  occurred,  other  persona  niighcl7tbiidc 
that  shoring  up  or  other  precautions  might  possibly  have  :- 
prevented  the  accident,  and  that  they  were  not  ftoniid 
to  give  a  specific  notice  of  the  danger  of  the  ohimoej^  la 
the  owner  of  the  house. 

Tkc  Solicitor^Oeneral,  Gurna/^  CwnMod^  and  CWa^ 
shewed  cause.    The  notice  is  quite  sufficient.  <  All  that 
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is  ra^rtd  b^, the  act  1%  Unit  notice  in  wiitingflbaU  be       18jKS^  i 
giveiii  to  the  defepdants  twenty-re^ht  day»  before  the        j^^^ 
adioft  is  cotameacei  of  such  intended  action^  signed  by       c««^  ' 
the  ettameiy  for  the  p1ainti£^  specifying  >the  cause  of  such 
actkn:  and  the  section  fiuther  provides,  that  the  plain- 
tiff shall  not  ^recover*  if  sufficient  amends  shall  have  been 
teudexdd.     The  object,  therefor^  was  not  to  give  an 
acduiAte?aad.  minute  description  of  the  cause  of  action, 
as  jDhpiirad  in  a  declaration,  but  only  a  substantial  no- 
tice of  the  ground  of  complaint  to  enable  a  party  to 
ten^ep  amends.    Here  it  states,  that  defendants  worked 
thasfwer  m  so  negligent,  incautious,  unskilful,  and  im- 
prgiidnt  a  manner,  that  the  plaintiff's  messui^^e,  or 
the^gpiater  part  thereof  fell,  and  was  greatly  weakened^  . 
dapiaged,   and  destroyed.     The, sewer  was  the  pri« 
loary  support  of  the  plaintiff's  houses  and  the  adjoining   , 
oDssaka;   and  the  fall  is  in  tad  the  immediate  conse- 
qoence  4if  tbe  defendants'  negligence.    There  is  no  other 
intanreniog  caiise  of  the  aoculent.    Tbe  whole  fell  to- 
gedien  inconsequence  of  tbe  defendants'  act    That  act 
i8,jAqwf<u^,  tbe  immediate  cause  of  the  accident  to 
Mdtof^iihe.houseSk.    As  to  the  other  point:  this  was 
a  idle  fibto  .the  jury,  and  the  weight  of  evidence  is  in 
fa)Bslitt»)of,lhe  veodiot*    Here  it  was  clearly  the  duty 
of'lbe;.bamoiis$ioners  to  have  shored  up  the  houses 
wbilst.ithe  werk  was.  going  on.    And  tbe  evident^  is 
stmni^  Uiiibemi  that  if  that  had  been  done,  no  accident 
w4uld>haire •happened'    It  is  now  said  that  it  would 
hase^hoeift  nteles^    Bui  originally  the  question  was  not, 
whether  it  was  useless,  but,  whether  the  comipissjoners 
were  liable  to  do  it.     There  is  good  reason  why  they 
shsuU  be  liable;  for  they  may  go  iato^tbe  i^djointt^ 
houses,  if  necessary,  for  the  purpose.    JSut  priv^  in-  . 

dividual 


d4S  CASKS  IN  TRINITY  TERM 

Itii.       dlvidiiab  cailnot  do  so.     And  they  niay  Mngf  tbe 
TT"        <!xpens^  of  doing  it  Oiit  of  the  rates.     Case  qf  the  kvd 


^SS^        ^jHatf.{a)^ 


&arlettj  Marfyaiy  Litttedalej  and  AndrtsSt  cotttrL 
l*he  question  is  not  wbat  k  person  well  acqtiaioted  with 
die  fatfts  woiild  conclade,  from  the  words  of  thkftotice, 
hixt  what  a  person  whofiy  trn^cqo^ted  wiib  them 
wduld  infer.  Siich  a  person  wonld  ifeter  hare  sap- 
posed^  when  he  read,  this  notice,  that  the*  accideflC  M 
really  happened  in  consequence  of  a  stack  of  chindiejs 
tiaving  fallen  at  soirie  little  distaiiee;  and  therdfy  ixc^ 
sioheA  the  fall  6f  the  pUiiiti^'ff  bouse.  He  tould 
certaifify  hiive  conclude  that  thcJ  sewer  had  rnn  imsH^ 
disftely  undef*  the  plaintiff's  boiise,  dnd  that  tlie  AeeJdeBt 
bad  ot^eurred  from  4  want  of  doe  support  to  it  If  a 
rethote  tkase  mity  thus  be  giv^n  in  etidaioe^  ntider  soch 
a  hotle^^  where  is  it  ib  stop  ?  Stippose,  many  streefe 
off,  iome  kccid^ttt  hit|)pe^s,  atid  produces,  tmoieiyi  a 
dama^  to  the  plaintiff's  hoitse,  woold  that  be  9b9- 
ciently  dfesctibed  by  stich  $L  notice  as  AH?  T^ 
notices  are  for  the  {irot^ction  of  public  ctfeen  ia  die 
discharge  of  thei^  duty,  and  should  be  strictly  «>»- 
strued.  Hete  the  notice  states,  that,  by  the  drfenAurts' 
negligent  act,  the  pistintiff 's  boose  was  weakened.'  But 
that  wfi^  not  so.  Another  person's  hoase  bating  been 
improperty  btilit,  the  chimneys  fell,  and  by  their  f^^ 
the  injury  hiippened.  Here,  therefore^  an  iiija^  ^^1 
doiisequ^ntial  h  stated  in  the  notice  as  immediBte.  1^^ 
hotice^  therdfore,  would  tend  to  mislead  the  defendants. 
The  way  of  trying  the  question  is,  to  suppose  the  de- 

(lO  3  Str.  US7. 
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claration  ^fawn  so  as  id  Coritaki  diily  orlt  tfhihlf  ^6cfing       i^f. 

what  is  tiferd*  Stated  in  th^  iidtice.     It  Is  dear  that  thtti        ]^ 

tfee  plaintifF  would  have  been  nbnsuit^d,  on  (he  grbiihd       ICj? 

of  a  variance.     Here,  therefore,  thef  e  id  a  Variance 

between  the  Notice  and  the  pr6of.    If  (he  ndtic^f  had 

stated  {Bdt  tfce'ifijury  occorred*  from  ^ant  of  ftKotfrig 

np  th6  hoiises,   the  defei^dafifid  niight  have  (endef^ 

aiiiends.     As  to  the  bthef'  quedtiofi,  ft  tt&y  be  ftdnihted, 

tdat  ai  to  the  necessity  for  shoring  up  th6  hoti^  thet'6 

is  ddiStf  adictory  evidence.     Bdt  thtf  pfop^  qti^oil  Is^ 

whefiiei'  ih€  defendants  acted  for  the  b^t,  and  bodft  fide 

«i1h  tlieir  best  skill.    If  they  did,  aiid  there  !s  fi6  con- 

fradictidn  as  to  that,  they  are  not  fesp^sfble.     It  is 

t6o  tdach  to  make  them  liable*  becaiifie,  after  fbd  ^dd- 

dSit  has  happened,  some  perdorid  may  ht  fotind  to  ^e 

ikeif  6p}hi6n  tbat  a  difFeterit  course  might  pds^ibly  ha^e 

preVtetfid  ihe  accldtot.      The   i^hote  avffi^  ftdtii  tfce 

iifij^roper  c6hstriicti6h  of  the  stack  of  chiaih^Bf  which 

rested  on  iiie  afch  dt  th6  Sev^^f .     And,  it  liotttfng  h^ 

^a  done  hy  the  defeifdant^  the  hcfib&s  wcmtd  blr^e 

e^tiaily  Mteti  in  a  short  time,  fronfi  tbg  d^<cay  df  the 

seWef.    Hie  owh^'^*  of  the  houte  tnndt  haV6  kddwitof 

ttie  cdh'§tru£tion  of  the  chitnncys,  and  the  defl^dants 

*^e  iibt  bound  to  give  a  specific!  hoticfe  6f  it.*    Thfey 

hid  giveii  i  general  notice  to  idl  the  idhkbiitots  (6 

ste'bre  their  houses  #hile  th6  sewer  was  repairing,  und 

th4t  Wa^  sufficient     Hefe  the  defendants  were  aetlng 

htini  dde  Ih  the  exercise  of  a  pabfic  doty,  impM^  by 

W;  And  Sutton  V.  Cldrkg  (a)  is  ah  Authority  to  shew, 

dttt  iii  buch  a  cadd  an  action  is  Hot  iniiintainable  against 

thtei. 

(9)  9  Taiam  tf  I 


844'  CA^ES  nr  TRINITY  TERM 


JOKtt 


1828*  ASBon  C  J.    I  am  ^ad  tbat  this  matter  liaa  beea 

80  fuUy  ducQwed;  but  I  am  still  of  the  c^inioa  wbiidi 
I  eDtertaioed  at  the  trial    I  think  the  notice  h  rndBk- 
cient,  and  that  it  ought  not  to  be  construed  with  great 
strictness,  its  object  being  merely  to  inform  the  defepdr 
ants  substantially  of  the  ground  of  the  oomplaiol^  but 
not  of  the  mode  or  manner  in  which  the  injuiy  has  been 
sustained.    That  may  be^  either  by  their  having  doat 
an  act  injurious  to  the  plaintiff^  or,  as  in  the  preseirt 
case,  by  omitting  to  do  an  act  proper  and  neoessary  to 
be  done.     It  is  said  that  this  notice  is  only  applicable  to 
the  case  of  damage  arising  immediately  firom  the  act  of 
the  dei^dants ;  but  I  think  it  is  not  material  or  neott- 
sary  to  specify  whether  the  injury  be  direct  or  remote* 
Ai  to  the  merits^  I  left  it  generally  to  the  juiy  to  say, 
whether  there  was  a  want  of  due  care  and  dlUgeoce  on 
the  part  .of  the  defendants.     One  question,  arising  at  the 
trial,  was  as  to  the  effect  which  shoring  up  would  have 
produced,  and  I  stated  that  the  commissioners  of  sewers 
and  their  agents,  when  repairing  sewers  in  the  neighbour- 
hood of  houses,  were  bound  to  take  all  proper  precaution 
for  their  security;  and  that  one  question  for  the  juiy 
to  ccmsider  was,  whether  shoring  up  was  a  prc^r  pie* 
caation,  and  whether  it  had  been  omitted.    I  also  told 
them,  that,  even  if  they  were  of  opinion  that  the  stadia  of 
chimneys  could  not  by  any  shoring  up  whatsoever  have 
been  prevented  from  falling,  still  that  it  was  the  duty  of 
Uie  defendants^  if  th^  thought  so^  to  give  specific  no- 
tice of  the  danger  to  the  owner;  and  that,  if  they  did 
not  do  so,  they  were  responsible.     Here  no  such  sp^ 
cific  notice  of  the  peculiar  construction  of  the  stack  of 
chimneys,  and  of  the  danger  arising  from  it^  was  givep* 
On  either  of  these  ground^  therefore^  .the  verdict  of  the 
jttry  is  sustainable.  , 

Batut 
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Batley  J.  I  am  of  tbe  same  opinion ;  I  think  the  18284 
notice  was  sufficient,  and  that  the  case  was  properly  j^m 
left  to  the  jary,  who  have  come  to  a  right  conclusion.  ^iJf",' 
A  notice  of  this  sort  does  not  require  the  same  precision 
as  a  declaration.  It  is  quite  sufficient  if  it  calls  the 
attention  of  the  defendants  to  the  general  nature  of  the 
injury,  so  that  they  may  go  to  the  premises,  and  see  what 
the  ground  of  complaint  is.  If  it  were  otherwise,  it 
would  be  necessary,  in  many  cases,  to  have  a  notice 
with  several  counts  in  it.  Here  the  notice,  in  sub- 
stance^ states,  that  the  defendants  so  negligently  and 
improperly  worked  the  sewer,  that  the  plaintiff's  house 
was  thereby  weakened  and  gave  way.  Now  the  facts 
are^  that  the  defendants  worked  under  a  stack  of  chim- 
neys, without  either  properly  securing  them,  or  giving 
notice  of  their  danger  to  the  owner,  in  order  that  he 
ttight  take  them  down ;  this  was  improperly  and  neg- 
ligently working  the  sewer ;  for  if  a  party  does  an  act 
which  is  improper,  unless  certain  previous  precaution^ 
are  taken,  he  may  fairly  be  said  to  do  that  act  im- 
properly. But  it  is  said,  further,  that  the  notice  is 
incorrect,  inasmuch  as  the  act  done  by  the  defendant 
did  not  produce  an  immediate  effect  upon  the  plaintiff's 
house.  But  I  think,  that  as  the  defendant  did  work 
without'  sufficiently  supporting  the  chimneys,  which  by 
thdr  fall,  damaged  the  plaintiff's  house,  he  may  fairly 
be  said  to  have,  by  his  act,  damaged  the  plaintiff's 
house.  The  notice^  therefore,  is  sufficient.  As  to  the 
merits  of  the  case,  it  is  contended,  that  the  defendants 
are  protected,  if  they  acted  bona  fide  and  to  the  beat 
of  their  skill  and  judgment.  But  that  is  not  enough ; 
they  are  bound  to  omduct  themselves  in  a  skilful  maao- 
ner;   and  the  question  was  most  ptopeAy  left  to  the 
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)|M%  jipry  to  ujf  whether  the  defisnd^pts  had  done  all  that 
J^^  any  skijfiil  person  could  reasonably  be  required  to  do  in 
^g^       SQich  A  case.    The  jury  were  of  opinion  that  they  had 

opl^  9Ja4  I  think  they  had  abundant  grounds  for  their 

vendjct 

Best  J«  (a)    The  only  object  of  the  notice  is,  to  giye 
the  defendants  an  opportunity  to  tender  amei^idBi  atid  it 
ought  not  to  be  scanned  very  nicely.    Its  object  is  at  an 
end  the  moment  the  action  is  brought,  iand  U  is  opJy 
necessary  tp  refer  to  it,,  in  order  to  see  whether,  sub- 
stantially,   the  defendant  has  been  inibrmejf  of  die 
ground  of  the  complaint    It  is  no  ground  of  nonsait 
that  there  is  a  variance  betweep  die  notice  and  the 
proofi    As  to  the  merits,  the  question  is,  whedier  the 
defendants  had,  in  working  the  sewer,  conducted  them'* 
selves  with  proper  skill  and  care;  and  the  jury  thought 
they  had  not.     In  Sutton  v.  Clarke  the  judgment  pro- 
ceeded, on  the^  ground  that  there  there  was  no  pretence 
tqx  imputing  negligence  to  the  defendants.    Here  the 
jury  have  distinctly  found  the  contrary ;    andherc^  too, 
the  action  is  brought  against  the  parties  who  n^gently 
executed,  and  not  against  the  party  giving  the  order,  as 
in  that  case.    As  to  the  utility  of  shoring  up,  i  appears 
that  the  commissioners  of  sewers  did  not  originally  con- 
tend that  it  was  of' no  use,  but  that  they  were  not  bound 
to  do  it.     That^  however,  was  a  question  For  the  flff) 
which  was  prpperly  left  to  them,  apd  I  thbk  that  their 
verdict  was  right 

Rule  dischaijge^ 

(a)  ffotrojfd  !•  WM  abwnt  it  ChamlwrB. 
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Wilton  agmnst  Gibdle&tone.  j^^^^' 

'TROVER  for  certain  deeds.    Plea,  general  issue.    At  A  bill|[gaiii^^ 

the  trials  at  the  Middlesex  sittings  after  Easter  term  filedof'^^rj^ 

before  Abbott  C.  J^  it  appeared  that  the  bill  which  was  ^^Ll^iJ^ 

against  defeindant  as  an  attorney  was  entitled  generally  dunTto^h^" 

as  of  Michaelmas  term,  but  the  memorandum  shewed  5^*1^.°" 
'  the  28th  Nty. 

that  the  bill  was  filed  on  the  28th  of  Naoember.     It  was  twwAw.-  Held, 

.  that  evidence 

prpreo,  however,  that  the  bill  was  actually <  filed  on  the  wasadmianble 

Mjth  of  December.    This  evidence  was  objected  to,  on  was  actually 

theground  that  it  contradicted  the  record;  but  the  Lord  2AihDecemb€r: 

Chief  Justice  overruled  the  objection.     The  deeds  in  ^  demMd'Mid' 

question  were  proved  to  have  been  placed  in  the  defend-  J^^  ^  ^^'. 

ant's  bands  before  Michaelmas  term.     But  the  only  evi-  convmion,  and 

'  ^  "^  therefore  wfaei« 

dence  of  a  conrersiou  was  a  demand  and  refusal  on  the  <leeds  were  in 

<*  defendant*! 

2dth  of  November  last.    The  jury  having  found  a  verdict  posiession  prior 

Cx-  *i.       1    •    .-iY*  *°  Mickadmat 

lor  ttie  plaintiff,  term,  and  the 

demand  and 
refusal  proTed 

AbraJum^  by  leave,  moved  to  enter  a  nonsuit,  oh  the  iJSJSl^^^ 
gmund  that  the  evidence  ought  not  to  have  been  re-  '^J^^^**^.*^** 
cpived  as  it  contradicted  the  record.  ^«°?«  of  a  con- 

Tersion  before 
the  term. 

Per  curiam*  Morris  v.  Ptigh  {a)  is  an  authority  to 
^w  thfa  this  objection  cannot  be  sustained.  A  de- 
iQ^Qd  and  refusal  is  evidence  of  a  prior  conversion ; 
and  as  the  deeds  were  in  the  defendant's  hajnds  prior  to 
Michaefmas  term,  there  was  evidence  for  the  jury  of  a 
conversion  before  that  period,  and  they  have  found  the 
&ct  to  be  so. 

Rule  refused. 

(a)  8AimlS41. 


CA68S  nr  TRiNirvicmr 


J^^^^'  Jackson  against  Yabslev. 

ti^^te^    JN  this  caae  the  plaintiff  had  eommeiiceA  m^ 
ofoovMiMit  wM       to  recover  damages  for  breaches  of  ooventfA^'^iilMer 

pemlinff,  tody  ° 

with  aUniAttcn  a  lease.  The  parties  were  landlord  and  tenant  The 
mwrafcrndto  case  was  referred  byagreement^  dated  9th  Mofx^i  last,  to 
ootttoTtiMfuit  three  arbitrators.  Theaward  wasmadebytwoof  them, 
^JlItf*Hddi  "*d  dated  April  the  9th,  1 822,  and  after  reciting  that  dif- 
£^£fl!iiMff  ^^'^^ccs  were  existing  between  the  parties^  an^f^ff^oa 
i?thl?^^^  at  law  pending^  and  that  the  suit  and  all  matters  in  dif- 
5'  ^  du^^^  ference  had  been  referred  to  them,  and  that  the  costs  of 
liwidiMMrfcop  siiit^  &c  were  to  abide  the  event  of  the  awid^  4^ 


any  fldMT  40*     awarded  that  the  plaintiff  had  no  claim  or  demand  on  the 
defendant,  <m  account  of  any  alleged  breadies  of  covenant, 


•uit  vMiiJ!  in  oi^<therwise^  on  any  account  whatsoever,  to  theday  cFdie 

teijj  put  «n     ^^  ^f  jjj^  award,  and  that  the  defendant  bad  «o  tlaim 

on  the  plaintiff,  in  respect.of  improvements  to  the  estate 

or  otherwise;  a  rule  nisi  having  been  dbCaiftedl'^^ 

aside  the  award,  on  the  ground  that  it  was  licrf  4w.  '"* 

RussM  shewed  cause.  This  is  a  final  liws»£  ^^  » 
true^  diat  the  arbitrators  have  not,  in  terms,  pM  ittr  end 
to  the  action  of  covenant ;  but  they  have  in  siibstti^<i^ 
and  that  is  sufficient  He  cited  Hcnxicins  v.  Cckbm^  («)> 
TiddCs  Practice^  p.  873.,  Anonymous^  SmUVs  Hep*  486. 

Adam  contra,  contended,  that  it  was  incumbent  on 
the  party  to  put  a  distinct  end  to  the  suit.    Here  die 

(a)  lJ9krr.S74., 

'  *      COltl 


jACKfOir 

agamtt 
Taisuy* 


iM  'mn.TMiwiYUM  m  eSOSGE  IV. 

coits  depend  on  the  event  of  it :  and  how  are  they  to  be 
taxed? 


Per  Curiam*  We  ure  of  opinion  that  the  award  is 
final  It  is  sufficient,  if  looking  at  the  whole  award,  it 
ippaars  that  the  matter  is  determined ;  and  that  lis  the 

'*•  ^       '  Rule  discharged. 


''  GooDTiTLis,  on  the  Demise  of  the  Duke  of     Wednetiay, 
Norfolk,  against  Notitle. 

J^fiADER  applied  for  leave  to  enter  np  jn<%nient  TiieiiotiMw 
.   -40|4nst  the .  casual  ejector.     The  notice   to  the  poaMsdon  «t 

•  1       /»  n    «        1     1         •         •      tb«  foot  df  the 

tenaat  in  possession  at  the  foot  of  the.  declaration  in  ti^iaratiMi  in 
gcctmeott  was  in  the  name  o^  and  signed  by  the  lenor  ^S^l^'cbi: 
of  die  plaintifi:      He  referred  to  the  1  G.  4.  c.  87.  s.  I.  JJSuff;  bUi,  ir 
by  w)ui;h  the  landlord,  in  order  to  bring  the  case  within  [Je^w^f  **^ 
dipt,  ad^  is  roiiirisd  to.  address  the  notice  at  the  foot  of  t^e  pUiotiff;  or 

^^^  ^^    . '    '     ■  eTcn  any  other 

die  Asd^i^lJiou  to  the  tenant  in  possession.  v^^n,  the 

^^^  "^  Court  wUl  per- 

mit the  rule  for 

..  Tffke  C^mrt.J^ddy  that  the  notice  was  quite  regular;  ^^^.i^^e 
fddin^  thft  evea  if  it  were  signed  by  a  wrong  name^  ^b^dSl^p. 
ti^e  rule  xni|^t  be  drawn  up." 

Ride  absolnteb 


Vol.  V-  »  K 
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Wedngaiay,  RiCHARD  PoWIS  &  WlLLIAM  PoWJS  agOiflSt  SmITH. 
JimelSUi. 

Wbcropremiici  A  CTION  for  use  and  occupation.  Plea,  non  as- 
had  been  da-        ♦^  .•_  .••#•  ^,,         g^    r  •» 

miaed  by  two  sumpsit.     At  the  trial,  before  Abbott  C.  J.,  at  the 

moD,  and  the  Sittings  after  last  Hilary  term,  it  appeared,  that  the  pre- 

^  u^Ae^*  mises  in  question,  were,  in  May,  1810,  demised  by  both 

bm'dvt^'  the  plaintifla  to  the  defendant.     In  1817  the  defendant 

the  tenant  had  received  notice  from  the  plaintiffs  to  pay  one  moiety  of 

Booce  to  pay  a  "^  *^  "^  ^ 

moieij  of  the    the  rent  to  each  of  them,  and  from  that  time  the  rent 

lent  to  each  of  .,  ,  .  •  rm 

the  two.  and  the  vas  SO  paid,  and  separate  receipts  given.  The  present 
accordingly,  action  was  brought  to  recover  the  rent  that  accraed 
SiJ^J^2^:'^  ^^^  ^^^  *®  ^^*  J^^^>  *^^^>  t^  *«  24th  JSme, 
^"b^ea  *^2^-  '^^  ^^^  ^^^^^  Justice  thought,  upon  this 
^ertkm  of  ftct  evidence^  that  separate  actions    ought  to  have   been 

■V*  whether  it   broufffat  by  each  of  the  plaintifis  for  his  moiety  of  the 

wastheinten-  . 

lion  of  the     '  rent  wliich  accrued  subsequently  to  the  alteration  in  the 

partiea  to  enter 

into  a  new  con-  mode  of  paying  rent,  and  he  nonsuited  the  plaintifis. 

with  a  aepun^  A  Tulc  nisi  having  been  obtained  for  a  new  trial, 

waerration  of 
XCBt  to  each. 

Marryat  now  shewed  cause.  There  can  be  Dodovb^ 
that  if  tenants  in  common  join  in  dembin^^  they  Buy  joia 
in  receiving  the  rent.  Here,  however,  they  made  their 
deetion  to  have  a  severance  of  the  rent,  and  each  made 
a  demand  of  his  separate  moiety  \  and  iroin  that  time 
each  must  be  considered  to  have  made  a  separate  demist 
flf  hta  separate  moiety.  And  if  that  be  so^  each  nraa 
bring  a  separate  action. 

Gumey^  contra.  If  separate  actions  had  been  brought 
it  would  operttte  as  a  great  hardship  on  the  defendant, 
for  he  would  then  have  to  pay  the  costs  of  two  actions  in- 
stead of  one.  The  original  contract  of  demise  was  with 
two;  and  there  has  been  i^  new  contract    Ii^tfae^Gtieof 


^9mm 
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Martin  Yn  Cromp  (a\  \i  U  laid  down,  that  if  tb^OI  be  Jf  tff « 
two  tenants  in  common  of  a  reversion}  expectant  qa  %  ^^^^ 
lease  for  ye^rs,  upon  which -fe  rent  is  reseryedi  they  majr  jpi^ 
either  join  ia  debt,  for  the  rent,  or  sever ;  an4  Midgl^ 
T.  Lovelace  (6)  is  an  authority  to  shew  that  they  may  also 
join  in  covenant ;  and  in  IMtleton^  5. 8 1 5.,  it  is  laid  dcHra, 
tbit  tenants  in  common  may  maintain  personal  actiMS 
jeindy ;  and  in  i.Sl  6.,  that  if  two  tenants  in  oommon  makf 
a  leasee  rendering  (o  them  a  rent,  the  tensnts  in  mnimQii 
shall  have  an  action  against  the  lessee,  and  not  different 
actionsi  because  the  action  is  in  the  personaky.  The 
action  for  use  and  occupation  is  substituted  in  place  of 
the  action  of  debt,  and,  consequently,  the  plaintiffi  were 
entitled  to  bring  a  joint  action,  unless  the  jury  found, 
as  a  bet,  that  the^  was  a  separate  demise  by  each.  He 
also  dted  Co.  Litt.  213.  and  Harrison  v.  Bamsby.  {c) 

AiBOTT  C.  J.  It  is  clear,  that  if  there  be  a  joint  lease 
by  two  tenants  in  common,  reserving  an  entire  rent, 
the  two  nnay  join  in  an  action  brought  to  recover  the 
KUtte;  but  If  there  be  a  separate  reservation  to  eteh, 
tbte  there  must  be  separate  actions.  Here,  by  tfa^ 
orighal  contract,  there  was  a  letting  of  the  whole  pre* 
writes,  by  the  two  tenants  In  common,  at  ah  entire  rent;  ' 
oiterwards  the  rent  was  severed.  It  became  a  question 
of  Act,  upon  the  wh<rfe  evidence,  whether  the  partiei 
thereby  meant  to  enter  into  a  new  contract,  wHh  H 
separate  reservation  of  rent  to  each,  or  whether  they 
meant  to  continue  the  old  reservfttlon  of  rent,  each  of 
the  plamtiffs  receiving  his  own  moiety.  I  think  that 
question  ought  to  have  been  left  to  the  jury.  The  rule, 
therefore,  for  a  new  trial  ought  to  be  made  absolute. 

(o)  1  Ld.  Baym.340.  (6)  Ctnihem.  889. 

[c)  S  TenHK  Mep.  2A6/  -       -    -      -  . 

' '  ""^^  3  K  «  Batuet  J. 
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tSSSL  Batu7  X    Thk  was  a  quesdcm  for  the  jury,  wfce- 

ther  there  was  a  new  contract,  or  only  an  alteration  in 
the  mode  of  receiring  the  rent.  I  should  hare  sonuned 
np  to  the  jury,  strongly,  that  it  was  the  latter. 

HoLBOTD  X  The  endenoe  does  not  seem  to  me  to 
shew  that  the  contract  which  was  originally  jcmti  ms 
•evered  by  the  agreement  between  the  parties.  Utdesitke 
jury  firand  that  fifut,  the  verdict  cannot  be  supported. 

Best  J.  concurred. 

Rule  absolute. 


^JjJJw^  SouTTBH  (gainst  Souttkn. 

JJ^^"!;;;!;^  assumpsit  for  money  paid,  &c    Plea,  general 

•ttomey.  m  or-  igsue.     The  action  was  commenced  in  Hilary  va- 

der  lo  ditdUtrge 

kmu^jrimku  cation,  1821,  and  issue  was  joined  in  Irinity  term  fd- 

pMdpntoftfM  lowing^  and  the  cause  set  down  for  the  second  sittings 

cradiuiMir  a  V^  ^^^^  ^r™-     ^^^  notice  of  trial  having  been  counter- 

^^!^!^J^  inanded,  the  cause  was  again  set  down  for  trial  at  th« 

^Sotmd^  ^"^  sittings  in  Michadnuzs  term,  and  was  ultimately 

^Mipcniitii.  made  a  rcnumet  to  the  adjourned  sittings  after,  that 

tand  on  til*  term.    On  the  17th  Jtdy^  1821,  the  defendant  obtained 

that  tbit  did  not  his  certificate,  under  a  commission  of  bankruptcy,  dated 

0.&C1S1.  March  9th,    181 8,     It  appeared   that  the. action  was 

a  paymMit  of  brought  to  recover  the  sum  of  500/.,  paid  by  the  plain- 

IJ^liJ^J^^  tiff  for  the  defendant,  as  surety  to  one  Bichard  BodfieU, 

Si'^it*"*  in  a  warrant  of  attorney,  dated  3d  Ajiril,  1816,  for  pay- 


SfSlIf  ^  ^^^^  ^^  1970/.  and  interest,  by  instalments,  with  a  sti- 
tiflcatewHiio  pul^tion,  that,  in  case  of  any  one  default,  the  whole 
^tJMwtnyto  should  be  immediately  payable^  and  execution  should 
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thereon  for  the  whole.  Judgment  was  sigaed  on  IKffk 
Ibis  warrant  of  attorney,  Jpril  5tb,  1816.  At  the  time 
when  the  commission  issued,  there  renuuned  due  on  the 
warrant  of  attorney  1337/.  15i«;  and  shortly  after,  an- 
other instalment  becoming  due,  default  was  made.  On 
flie  14A  of  Marchi  18 18,  Boifidd  proved  the  debt 
under  the  commission;  and  on  the  25th  cS  Martk% 
181^  the  plaintiff  and  Bodfidd  agreed  that  the  former 
should  pay  BOM.  in  discharge  of  his , personal  UaUUij/  as 
surety f  which  was  done,  and  satisfiu^tion  was  Altered  on 
the  record  as  of  Michaelmas  term,  1818.  The  roll  of 
the  judgmentwas,  however,  only  carried  in  and  satisfiiction 
entered  on  the  record  subsequently  to  the  sittings  after 
last  Michaelmas  term,  and  shortly  before  the  adjourned 
ntdngs^  when  the  cause  was  tried.  At  the  trial,  after 
the  office  copy  of  the  judgment  roll  had  been  given  in 
evidence,  a  plea  of  the  defendant's  certificate  puis  dar* 
rein  continuance  was  offered  by  the  Sblicitor-GeneraL 
Ihe  Lord  Chief  Justice  was  of  opinion,  that  as  the  whole 
iX  Michaelmas  term  had  elapsed,  during  which  the  de- 
fendant might  have  pleaded  it  in  bank,  he  was  now  too 
late^  and  refused  to  receive  the  plea.  The  plaintiff 
accordingly  had  a  verdict  The  Solicitor-Creneral,  in 
last  Hilary  term,  obtained  a  rule  nisi  for  a  new  trial, 
with  libeiy  for  the  defendant  to  plead  his  certificate  puis 
darrein  continuance  nunc  pro  tunc  as  of  Michaelmas 
term. 

Marryal  and  Espinasse  shewed  cause.  Here  the  de- 
fendant was  too  late ;  for  he  obtained  the  certificate  in 
the  vacation  after  TVinity  term ;  and  therefore  he  might, 
at  any  time  during  the  whole  of  Michaelmas  term,  have 
put  in  this  plea.  Besides,  the  plea,  if  put  in,  cannot 
3  K  3  tMSt 
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*  iMti  iftal  the  defendant;  fer  this  payment  do^  fiOt  fall 
i^ithin  49  0. 3.  c.  i  ^1.  S.  8.,  not  being  a  payment  of  tbe 
debt,  hot  of  it  part  In  discharge  of  the  whole  debt 
Here  the  plaintiff,  by  this  payment,  could  tibt  prove 
hiuself,  or  have  the  benefit  6f  the  creditor's  pro6f,  under 
the  eommis^idn.  The  case,  therefore,  is  not  within  the 
Bet  df  parliament. 

^7%i  SoUcitof-Genefal  tod  C*M/j/,  contr^.  Mere  fte 
defetldant  coiild  Hot  have  pleaded  his  certificate  it  bdf 
^Hrlttg  Michaelmas  tertn;  {6t  at  that  time  sauVactiott 
wiul  Mt  etitered  bti  the  roll.  The  roll  was  carried^ 
after  the  terfii,  and  theti  the  iltuatioii  of  the  defendant 
was  altered.  For,  hy  the  entry  of  satis&cticm  on  the 
record^  the  sum  became  a  payment  6f  part  of  tfao  debt 
ill  dMial'ge  of  the  whde,  and  then  it  fttls  withhi 

Pet  Ctirtam.  If  We  are  to  give  the  dei^datit  leave  to 
pleAd  his  eerdficate  pui«  darrein  continuance,  We  ou^^ 
at  kast,  to  be  totitfied  that,  when  pleaded,  it  Will  be  s 
baf  td  the  action.  But  we  ak-e  of  opinion  that  it  Wotild 
not  be  no.  The  49  Gf.  3.  c.  121.  s.  a.  only  applied  io  eases 
Where  a  surety  has  paid  the  whole  debt,  or  a  |art  ifi 
diseharge  of  the  wholeb  In  those  cases,  the  ereditof 
haii  ilo  fiirther  claina  under  the  commlssioTi,  and  the 
surety  is  then  placed  in  the  creditor's  original  situalioa 
with  respect  to  the  bankrupt  Here  that  is  not  the 
Ciae.  The  btiginal  eredltor  has  ptO^ttA  tlfldei'  the  eotn- 
Aissllto,  and  the  present  plaintiit  has  released  hiiiii^If 
by  dds  payihetit  from  his  persdtlal  liability  as  sofety. 
Here,  therelbfe,  he  eatinot  dcrlte  any  benefit  tmdef  the 
pmeiwMfit  t^d  Ae  legfeUttire  emUd  dever  hate  hi« 

teaM 
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traded)  under  such  ciircamfltances^   to  take  away  the        1822. 

right  of  action  which  he  previously  possessed.  SdoxTEir 

RuledUchirged.  g-f^^ 


CAiit£R  and  Another  against  Toussaint.       Fridag,, 

June  14tb. 

ASSUMPSIT  for  the  price  of  a  horsey  with  the  AhonewM 
usual  money  counts.    Plea,  general  issue.    At  the  coDtrwt,  but 
trial,  at  the  Middlesex  sittings  after  last  Hilary  term,  be  fixJd'for't^ 
fore  Albott  C  J.,  it  appeared  that  the  plaintiffs,  who  were  ^*°Vhe**'* 
farriers,*  sold  to  the  defendant  a  race  horsew  by  a  yerbal  ^^  '^f  *i'^ 

^      /  main  with  the 

contract,  for  SOt    The  horse,  at  the  time  of  the  sale^  Tendon  for  20 

days  without 

required  to  be  fired,  which  was  done  with  the  appro-  any  charge  to 

•  the*  TendflOb 

bation  of  the  defendant  and  in  his  presence ;  and  it  was  At  the  expir. 
agreed  that  the  horse  should  be  kept  by  the  plaintitfs'for  time  Uie  hone 
twenty  days,  without  any  charge  being  made  for  it     At  jl^by^ihe 
the  expiration  of  the  twenty  days  the  horse  was,  by  the  ^^^^1^|^* 
defendant's  directions,  taken  by  a  servant  of  the  plain-  J[|j^^2^f^°" 
tiffi'  to  Klmpton  Park^  for  the  purpose  6^  being  turned  hone  of  one  of 

the  Tendon : 

out  to  grass  there.    It  was  there  entered  in  the  name  of  Held,  that  there 
one  of  the  plaintiffs,  which  was  also  done  by  the  direc-  anoe  of  the 
tions  of  the  defendant,  who  was  anxious  that  it  might  yendee  wiUiin 
not  be  known  that  he  kept  a  race-horse.     No  time  was  ^^'  ^*  ^  * 
speciiicd  m  the  bargain  for  the  payment  of  thp  price. 
The  defendant  afterwards  refused  to  take  the  horse* 
The  jury,  under  the  direction  of  the  Lord  Chief  Justice^ 
found  a  verdict  for  th^  plaintiffs.      Scarkit,    iii  last 
Easter  term^  obtained  a  rule  nisi  for  entering  a  nonsuit, 
on  the  ground  reserved  at  the  trial,  that  there  was  not  a 
sufficient  acceptance  by  the  defendant  to  take  the*  case 
pilt  of  the  1 7th  section  of  the  statute  of  frauds. 

$K  «  Marrf^t 
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CfknTn 


iStfi.'  Manyat  and  Hawkins  shevined  canse.*     The  omo  is 

not  within  the  17th  section  of  the  statute  of  frauds  i  far 
here  there  was  a  complete  ddivery,  and  aecep^mce  fay 
the  defendant.  If  a  buyer  orders  goods  to  be  sent  to  a 
particular  wharf,  and  they  are  there  delivered,  the  ac* 
oeptance  by  the  wharfinger  is  clearly  sufficient  to  take 
the  case  out  of  the  statute.  Here,  by  the  defaidaait'a 
order,  the  horse  was  §eat  to  ISnqfian  Park.  Andthb  i% 
ther^re,  a  stronger  case  of  acceptance  than  Elmare  t# 
Sione{a\  where  the  removal  was  from  one  stable  to  aa?  . 
other.  Hanson  v.  ArmUage {b)  will  be  cited  on  theother 
side.  There,  however,  there  was  no  special  direefiosi 
as  to  the  place  where  the  goods  were  to  be  sent.  Besidf% 
that  case  is  at  variance  with  Hart  v.  SaUUy(c\  wlieve 
Ckambre  J.  held,  that  the  master  of  the  ship  must  be 
considered  as  the  vendee's  agent  to  receive  the  goods^  ia 
s  case  where  they  were  shipped  according  to  the  usual 
course  of  dealing  between  the  parties.  But  it  is  said 
that  the  horse  was  entered  at  Kin^pionParh  in  the  name 
of  one  of  the  plaintiffi.  That,  however,  being  done  by 
the  request  of  the  defendant,  can  make  no  difierence.  It 
is  admitted,  that  if  there  be  an  accq>tapce^  though  hoi 
for  a  minut^  it  is  sufficient.  Here,  the  delivery  of  tte 
korse  to  the  person  who  conveyed  him  fit>m  the  plaintiff's 
house  to  the  park,  was  sufficient ;  for  that  person  must  be 
considered  as  the  defendant's  servant.  Besides^  the 
horse  was  fired  for  the  use  of  the  defendant,  and  must 
be  considered  as  having  remained  in  the  hands  of  the 
plaintiffi  for  the  purpose  of  cure ;  and  then  the  case  ftlk 
precisely  within  the  principle  of  Elmore  v.  Stone, 

(a)  1  2btiitf.  458.  (6)  AiUe,  557.  (c)  3  Qm^  588. 

Scadm 
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.  SoudM  abd  LaeKs,  oofatrL  If  this  Question  were  liow  IMS. 
fer  the  first  time  to  be  determmedy  no  doubt- could  be  c^[^* 
eAtertJuned  bir  any  one  who  looked  at  the  words  of  the  "goina 
itatnte.  It  is  not  requisite  indeed,  that  to  constitute  an 
aooepCance^  the  goods  should  be  in  the  manual  pos-- 
leisbn  of  the  sendee.  But  he  must  at  least  have  the 
eaanpiete  oontroul  before  he  can  be  considered  as  having 
SKio^ted  them.  If  the  key  of  the  warehonse  where  they 
ere  ileposited  is  ddivered  to  him,  or  an  oirder  for  de* 
Vfmrj'  to  him  is  signed  in  the  wharfinger's  books,  in 
thebesfiid  the  like  instances  it  may  fairly  amount,  if  he 
aaent%  to  an  acceptance  on  his  part  For  there,  he  on 
dw^M  hand  has  the  complete  oontroul  without  any  lien 
«ir  the  part  ot  the  vendors ;  and  on  the  other  hand,  he 
iOtaOiot  after  that  be  alk>wed  to  object  to  then:  quality, 
tec  Bnt  if  that  criterion  be  applied  to  this  case,  it  will 
determine  it  in  fiivour  of  the  defendant  For  here,  he 
had.  no  cdntroul  over  the  horse.  He  could  not  have 
eompelled  the  park  keeper  to  have  delivered  it  to  him. 
Here  too,  there  was  no  time  fixed  for  the  payment  of  the 
pno6i  and  therefore,  the  vendors  would  not  have  been 
iMicind  to  part  with  the  horse  till  the  price  was  paid. 
*Itlis^'  th^ttfotCf  falls  within  the  cases  <>£  Hanson  v.  Ar^ 
iift^(£l),' and  Tempest  v.  Fitzgerald  (b).  Elmore  v. 
Stone  in  li  case  of  doubtful  authority,  but  at  all  events,  it  * 
is  not  preasely  in  point  with  this.  There,  the  Court 
eotisldered  the  vendor  as  having  by  his  own  act  become 
die  agedt  ofthe  vendee,  and  having  thereby  lost  his  lien 
tor  the  price  of  the  horse.  But  here  the  party  has  not 
lost  that  Hen.  Suppose  Carter  had  become  bankrupt, 
it  is  dear  that  the  horse  would  have  gone  to  his  as- 

(0)  JnUf  557.  (b)  3B,tA.  68a 

s^eesp 
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iSM.       signec^  as  being  in  his  possesion  at  the  time  of  the 
•  bankrtiptcyl     That  consequence  would  not  have  fol- 

'  c^omn  I<9Weclrin  Elmon  v.  Stone.  Suppose  the  horse  had  been 
danii^[ed  in  going  to  the  park^  could  not  the  defendant 
have  objiected  to  receive  him?  If  he  coold^  thenac- 
oording  to  the  principle  laid  doWn  in  Heime  v.  Pdma'[a)% 
diere  is  no  tufficieit  acceptance.  As  to  the  firings  it 
was  not  done  ^(H»ally  for  the  defendtot,  but  genenllf 
far  Miy  one  to  whom  the  horse  might  afterwards  be  sold. 
This  otte»  therefore^  fells  within  the  statute  of  frand% 
a«d  the  defenddnt  is  entitled  to  the  judgment  of  tte 
Oourt 

AtaoTT  C.  J.  In  this  cas^  it  appears  there  wis  a 
verbal  bafgain  for  the  horsfe  at  30/.^  for  the  pajfrnent  ef 
#hich  BO  tim^  was  fixed.  The  seller,  tketefo^  waft 
not  ooaprildble  to  deliver  it  Until  the  price  was  paid« 
In  Elmore  t.  Stones  there  was  a  contract  of  a  similar 
deaeriptioni  but  the  Court  thought  that  the  eircumstanoe 
ef  thediange  of  the  stable  altered  the  character  in  which 
the  plaintiff  there  held  possession  of  the  horse*  For,  the 
phuBtiff  thereby  consenting  to  have  the  horse  pkoed  ia 
the  livery  stable,  ceased  to  ke^  possession  as  owaefj 
and  held  it  only  in  bis  capacity  of  livery  stable  keepor. 
There  is  no  circumstance  of  that  description  in  the 
present  ease.  It  is  quite  dear,  that -the  present  plsin- 
tiib  kept  possession  of  the  horse  as  owners  until  it  was 
sent  to  IGmpiM  Park.  If,  indeed^  it  had  been  sent  there 
and  altered  in  the  defendant's  name  by  his  directk)o%  I 
should  have  thought  it  would  have  amounted  to  an  ao^ 
ceptance  by  him.     But  here  it  was  entered  in  the  plain- 
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riffe*  ttattife,  and  thfc  plaintiffs'  character  6(  6vmet  f^  J8^. 

main&d  Unchanged  from  first  to  last,  and  they  couM  ' 

not  hare  been  compelled  to  deliver  It  Without  thfe  4«^ 

paymcflt  bt  the  tnoney.    There  was  then  no  sufflcletit  ^**"*"™*- 
aCcept&nce  to  take  the  ca$c  ont  of  the  statute  oF{httid«t 
and  consec^ucntly  thd  action  is  not  maintainable. 

Bayley  J.     The  statute  of  frauds  is  a  remedial  law, 
and  we  6ught  hot  to  endeavour  to  strain  the  Wbrds  in 
order  to  take  a  particular  case  out  of  the  fitatutl^.     By 
thii  17th  section  It  is  provided,  that  ill  the  <Me  df  a  lNd« 
of  goods  above  the  value  of  ID/.,  the  buyer  Kiust  iiee^t} 
and  actually  receive  part  of  the  goods  so  S6ld»    Thef« 
cAti  be  no  acceptance  of  actual  receipt  by  the  buyek'j 
Util^  there  be  a  th&tige  of  possession,   mid  unless 
Ae   seller   divests  himself  of   the  possessioA   of  the 
goods,  though   but  for  a  moment,  the  property  te- 
mains   Iti  him.     Here^   the  plaintiA  had   a   Ifen  oti 
th^  borse^  and  were  not  compellable  to  part  with  the 
possession  till  the  price  was  paid.     Then  the  question  is, 
was  there  any  thing  to  deprive  them  of  that  right?    It 
is  said  that  the  horse  was  fired,  but  after  that  he  still 
remained  in  their  possession ;  then  he  .was  sent  under 
the  care  of  their  servant  to  Kimpton  Park.    But  that  was 
no  act  of  delivery  to  dispossess  them  of  the  horse.     At 
Kimpton  park,  he  was  entered  in  the  name  of  one  of 
the  plaintiffs,  and  they  still  therefore  retained  a  con- 
troul  over  him.  How  can  it  be  said  that  the  horse  was  in 
the  possession  of  the  defendant,  when  he  had  no  right  to 
compel  a  delivery  to  him.     For  he  could  not,  on  tender- 
ing the  keep,  maintain  trover  against  the  park  keeper, 
because  the  possession  had  not  passed  from  the  vendors 
to  him.    The  case  of  Elmtn-e  v.  Stone  is  distinguishable. 
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1S22.       There  the  original  owner  of  the  horse  had  stables  in 
""""^       which  he  kept  horses  as  owner,  and  others,  where  he 

Caetba 

agttinti  kept  them  as  livery  stable  keeper ;  and  the  Court  con- 
sldered,  that  by  changing  the  horse  firom  the  one  to 
the  other,  he  had  divested  himself  of  the  possession 
and  given  up  his  lien.  But  there  is  no  circumstance  of 
that  sort  here. 


HoLBOTn  J.  I  am  of  the  same  <^inion.  Hie  fceli 
here  stated  do  not  amount  to  an  acceptance  or  actnl 
receipt  of  the  horsey  which  must  be  considered  as  hanng 
continoed  throughout  in  the  plaintiffi'  possession.  The 
case  would  be  di£krent  if  the  horse  had  been  entered  at 
the  park  in  the  name  of  the  defendant,  but  being  eoteced 
in  the  name  of  one  of  the  plaintifis,  they  retained  a 
controul  over  it,  and  the  park  keeper  was  their  agent 
Hkis  case  is  distinguishable  from  Elmare  r.  Stones  there 
there  was  a  change  of  possession,  here  there  is  not 

Rule  absolute. 
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£asum  and  Others,  Assignees  of  Dowsland    Tunday, 

°  June  I8th. 

and  Another,  Bankrupts,  against  Cato. 
A  SSUMPSIT  for  money  had  and  received,  and  die  Whew  j.  s. 

-*•-*-  being  deurous 

usual  money  counts.     Plea,  general  issue.     At  the  ofonaLinga 
trial,  at  the  Guildhall  sittings  after  last  Hilary  tenn,  his  own  ritk 
before  Mboit  C.  J.,  a  verdict,  tinder  the  direcdons  of  the  JUt  not  tn^uT* 
Lord  Chief  Justice,  was  found  for  the  defendant    The  p^Se^ lo'So 
fidbwiDg  were  the  facts  of  the  case :   Damsland  and  S^!J^^, 


Damstntf    the    bankrupts,   were  /  ship    and    insurance  **"«  shipment 

^    '     •  ^  was  to  be  made, 

broken  in  Jjondxm^  and  the  defendant,  Cato^  was  a  clerk  that  the  goods 

were  the  pro- 

m  a  bank  ai  XtcA^Ul    In  December^  1818,  the  bank-  pmyof^f.^and 

shipped  on  his 

mptSy  who  were  then  indebted  to  the  defendant  in  a  account,  and  ^. 

large  amount,  were  desirous  to  make  shipments  of  goods  ^desire  of  / 

on  th«r  own  account  and  risk,  to  Rio  de  Janeiro.    They  Sj^'^er^ 

accordingly  purchased  goods  to  the  amount  of  8000/.,  2!r°*^rt*^*i£ 

in  their  own  names,  but  with  a  view  of  shippincr  the  f®»  '°*^  direct- 

^^     ^  mg  them  to  in. 

same  through  the  house  of  Messrs.  /.  and  W.  March^  sure,  and  to  ad- 

,        ,  n    t        ^  n     ^  -r  i     #.  tance  mooey  to 

in  the  name  of  the  defendant     It  appeared,  from  a  j.  s.  on  the 

letter  dated   nth  December,  1818,  from  the  bankrupts  was  done: 

to  the  defendant,  and  his  answer  thereto,  that  the  ship-  wm  a  credit 

ment  was  on  the  account  and  risk,  solely,  of  the  bank-  j^^^^^'^  5j. 

rupts,  and  that  the  defendant  had  no  interest  In  it  The  !*^?7  o^  «<>«>• 

»^  ^  in  Its  nature 

bankrupts,  however,  represented  to  Messrs.  /.  and  fV.  ^^^^y  •»  t*™"- 
March,  that  the  goods  belonged  to,  and  were  shipped  «nd  that,  there- 

^    ,        _   _      _  _,  -  fore,  J.A  hav- 

on  the  account  of  the  defendant     The  goods  were  ac-  ing  subsequent, 
cordingly  shipped,  and  the  defendant,  by  the  desire  of  nipt,  a,  was 

1  to  re- 


cover the  pro- 
ceeds of  the  shipment  from  the  merchants,  and  to  set  off  against  them  a  debt  doe  from 
the  bankrupt  to  htm,  it  being  a  case  of  mutual  credit  within  5G*2,c*  30.  f.28« 

the 


Caco. 
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ISM.       the  bankrupts,  copied  and  sent  a  letter  to  Messrs.  /.  and 
^^^^        W*  Marchi  dated  1st  January y  1819,  a»  follows:  **  Gen- 
tlemen, I  have  shipped  on  board  the  Friendship^  Cap- 
tain Dawson^  for  Rio  de  Janeiro,    about  ten  tons  <^ 
wrought  copper,    consigned  to  your  house  there  for 
sale,  the  invoice  cost  of  which  will  be  about  2OOOL9  and 
I  buve  to  request  you  to  advance  to  my  friend^  Messrs. 
Dfmdand  and  Davison^  on  account  of  this  shipment, 
100(tf.}  or  thereabouts,  upon  their  handing  you  bilk  of 
lading;    ]  have  further  to  request,  that  you  will  insure 
8000/.  on  these  goods  for  my  account,  and  with  respect 
to  the  disposal  of  them;  Messrs.  Dtmsland  and  Dmsm 
will  make  the  necessary  communications  on  the  subject, 
previous  to  the  departure  of  the  ship/'     Messrs.  /•  aai 
W.  March  accordingly  advanced  to  the  extent  of  SOQfv 
and  such  advance  was  made  by  them  on  the  credit  of 
the  shipment  made  through  their  house.    At  the  twe 
the  defendant  copied  and  sent  the  lett^,  he  did  not 
kiH>w  from  whom   the  bankrupts  had  purchased  the 
goods.     The  bilk  of  lading  stated  that  the  goods  were 
shipped  by  /.  and  W.  March  and  Co.  for  Bio  dtJandrOi 
and  to  be  delivered  to  March,  brothers,  and  Co.,  or  to 
their  assigns,  freight  for  the  said  goods  to  be  paid  id 
London,  with  primage  and  average  accustomed.    The 
invoices  were  furnished  by  Dawsland  and  Davistm,  ^^ 
signed  by  them;  they  were  headed  thus:   "Invoice  of 
95  cases,  &C.  shipped  on  board  the  Friendship,  WiUittm 
Hamon  master,  and  consigned  to  Messrs.  Mar^  bro- 
thers there,  for  sale,  on  our  account  and  risk,  as  ag^ts.** 
The  insurance  on   the  goods,  &c.    shipped,  wa3  ff' 
fected  by  Messrs.  /•  and  fV.  March  in  their  own  name. 
From  the  UtJantiaryto  the  Hthof  Jmw^  1819,  (be 
defendant,  at  the  instance  of  Dawsland^  made  very  coo- 
« siderable 
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sidcraHla  ndvatices  in  cash  and  bills  to  Damhmd  and  ilM. 
DtmsoUi  making  a  balance  due  to  the  defendant^  of 
1196L  .10«.  1<2.  on  the  Uth  Jbine.  Dcmland  and  Da^ 
mpn  became  insolvent  ii^  Jtdy,  1B19,  and  committed 
acts  of  bankrupty  about  the  19th  March^  laSO,  and  a 
commission  issued  against  them,  dated  the  IDth  Mty^ 
lS2Dt  uoder  which  the  plaintiffs  were  chosen  assignees. 
After  their  insolvency,  the  house  of  March^  brothers, 
aad  Ca,  of  Bio  Janeiro^  forwarded  to  the  house  of 
/•  and  W.  March  and  Co.;  Lofidorij  the  accounts  sales 
of  the  copper  consigned  to  them,  with  three  letters 
a4dressed  to  the  defendant,  dated  27tb  September^  1819) 
and  19th  April,  and  6th  Ma^,  18'20.  This  was  th^ 
only  correspondence  which  the  defendant  had  with 
them,  but  it  is  not  usual  for  persons  making  cona^-r 
ments  through  London  houses,  to  correspond  with  the 
houses  abroad,  who  know  only  the  house  through  which 
the  consignments  are  made.  On  the  29th  Jub^,  1 820,  the 
aan^ees,  through  their  solicitors,  wrote  letters  to  M^srs. 
/.  and  JV.  March  and  Co.,  claiming  the  property  in  ques- 
Uoni  and  requiring  them  not  to  account  to  any  person^ 
but  themselves  for  the  same.  After  the  issuing  of  the 
opmmission  of  bankruptcy  the  returns  for  the  shipn^cijit 
so  made  to  the  ho.use  of  March,  brothers,  amounting  to 
247L  \0s.  lld^  came  home  to  the  house  of  L  and  Wi 
March  and  Co.,  who,  in  December,  1820,  piiid  to  the 
d^ndant  die  sum  of  10/.  in  part  of  such  proceeds. 
T^is.  payment  was  made  to  the  defendant  before  thi9 
action  was  brought,  and  after  notice  given  of  the  bank- 
ruptcy, and  of  the  claim  made  by  the  assignees.  At 
the  time  of  the  bankruptcy  Dawsland  and  Davison  were 
indebted  to  the  defendant  in  the  sum  of  31022.  18^.  8<f. 
for  monies  paid  and  advanced  by  the  defendant,  and  for 

liabilities 
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JkUlilks  «Ueli  the  diftsdatit  hid  tateMft  idKyfif?  tftekn 
pfmowij'  to  their  stopping  pa^^iBentr  Thk  jtByTuund 
as  a  fact  that  the  bankrupts  intend^  to  give  ^Oie  de- 
fendant a  lien  on  the  shipments  ft»r  the  iMtky  pre- 
^oosly  advanced  by  him.  (a)  Manyati  in  hit  SasUr 
term,  obtained  a  rule  nia  for  a  new  tfial,  on  tl&6  gi^lMitid 
that  this  was  a  verdict  against  evidence  aid  iaftif'tfiiit 
he  relied  on  the  letter  of  the  1 7th  December^  lAWi  A 
decisive  to  shew,  that  the  only  object  the  bankrupts  had 
was  to  coacesl  their  interest  in  th^  traasiM^doB,  WUch 
was  not  a  proper  one  for  them,  as  brokers^  ta-Ade^' 
take*  The  Ckiurt,  in  granting  the  rule,  dlf^scted^  tte 
quaition  to  be  argued,  whether,  iiid«peiidcfidy''§P  Att 
finding,  the  verdict  was  not  right,  it-bek^  a'csse'^ 
mutual  credit  within  5  G.  2.  e.  SO.  s.2S.  -  -  ^ 

iSwMl  and  Cam/iM/ shewed  cause.  TkeftmMsItt^ 
that,  whether  or  Dot  the  special  finding  of  the^my-taflM 
be  siq>ported,  this  was  clearly  a  case  d[  mtitUir^^ilBt 
between  the  bankrupto  and  the  defendant,  aMnH  Sr&^ 
e.  30.  s.  28.,  by  which  the  oommissioBeni  drt  HIF^iM 
the  account  between  the  parties,  and  the  bahnno'^ilifce^ 
is  to  be  claimed  or  paid.  Here  the  iilmknf|lb  Hfit>^ 
sented  the  defendant  as  the  owner  of  nte  gMdMS^Mf 
merchants  through  whom  the  consignment  was  to  be 
made,  and  thereby  gave  him  an  attthorityylw  hMrt&ig 
coupled  with  an  interest  was  not  oountennaidMi^by 
them,  to  reoeivo  the  proceed  It  u  qoitft^iksaf  tiMt^the 
defendant,  if  he  had  received  these  pzooeeda  b^re  tke 

(a)  There  was  another  shipment  through  Messrs.  Jf^arrtf  bcotheiSy  to 
which  the  action  equally  applied.  But  as  the  two  were  in  all.  uifJitii^ 
partieolafv  exactly  similar,  we  bate  thought  that  our  report  mtmld  be 
iin^ified  by  omittiDg  the  facta  reUtiTe  to  that  tnm— ction. 

bankmptcyi 
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NlltwpUyi  «|bld  hsve  set  tkem  off  agaimt  thexdebt       ItML 
^be  fron  diem  to  Um.    And  what  is  the  difference?      _ 
JUese  it  wm  a  ereditf  given  by  the  delivery  of  the  goodt,       i«(^ 
m  -its  aatore  likely  to  terminate  jn  a  debt;  and  that 
ie  the  firiterioa  laid  down  by  GfiMsC.  J.  in  Boiev. 
^mt^i^;^    This  ease  Ms^  therefor^  within  the  prin^ 
piffle  hid  down  in  Olive  v.  Smith  (&),  and  Rmch  y. 


MBrfjfot^Pidkr^BndMiwUf  contra,  contended^  that 
Ihiapaa  not  witliin  the  statute.  Here  the  bankrupts 
cenld  have  compelled  the  house  o(  March  and  Co.  to 
St  for  the  proceeds  to  them.  For  the  defendant 
L  aot  at  all  interested  in  the  gain  or  loss  arising  ironi 
the  transaction.  There  is  no  instance  to  be  cited  in 
wUdi  it  has  been  determined  to  be  a  case  of  mutual 
OMditt  unless  where  the  goods  have  been  delivered  to 
tad  SHse  in  the  possession  of  the  party  himself.  That 
iniatheease  in  OZm  v.  Smith  and  French  v.  Fcfm^  which 
ave^  tkesdeie,  distinguishable  from  the  present  case. 
Im&mifmm^*  Burion  {d\  where  thqr  were  in  the  hands  of 
i^lUid  peESOQ,  it  was  heki  hot  to  be  within  the  statute. 
j^  le  dMe  finding  by  die  jnry^  there  is  clearly  no 
fsidsDoe^sfuppoft  it. 

AMOtT  C.  J.  ^  My  qpinion,  in  this  case,  is  not 
upon  the  intention  found  by  the  jury,  but  on 
[  that  the  iacCs  here  establish  a  case  of  mutual 
csadtt.  it  appears  that  the  benkruptSy  being  destrous  of 
making  oons^nments  to  Rio  de  JaneirOfaxkd  not  choosing 

la)QSay,M.S47.    {b)  5  TaunU  Se.    (c)  Cooke* iJB.L.  7th  oLS^. 
ld)2J9nd.4;S.B9.    4  B,\Moore,  Sl$. 

Vol.  V.  S  L  to 
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1  SfiSl  to  be  known  !h  die  trdnsactiony  represented  to  L  tatf  W* 
j^^^  Marthj  that  the  goodft  shipped  l^  them  belonged  to 
the  defendant,  and  were  to  be  shipped  on  his  accoait^ 
and  that  they  procnred  the  defendant  to  write  lettem  to 
L  and  W.  Marckt  direcdng  advances  to  be  made  opon 
Ae  goods,  which  was  accordingly  done;  arid  that  house 
tiock  npon  themselves  the  management  of  the  eoneetn. 
In  the  invoice  and  bill  of  hiding  the  goods  werte  not 
described  as  the  goods  of  the  bankrupts.  Now,  if  all 
the  parties  had  continued  solvent  it  is  clear  thai,  ac- 
cordii^  Co  the  usual  course  of  trade,  the  proceeds  of 
these  goods  would  not  have  been  paid  over  to  die 
bankropts,  but  to  the  defendant  It  seems  to  m^  diere- 
fore,  thlit  this  case  is  to  be  considered  as  if  the  hmk- 
rupts  had  actually  put  the  goods  into  the  hands  of  the 
defendant;  and  then,  no  donbt,  it  would  have  been  a 
case  of  mutual  credit  within  the  statute  5  6.2.cS0. 
«•  28.,  and  he  would  then  have  been  entitled,  in  the 
event  which  has  happened,  to  set  off  against  the  pro- 
ceeds tiie  dd>t  due  from  the  bankrupts  to  him.  I  think, 
therefore^  that  the  verdict  is  right,  and  that  the  defend- 
ant is  entitled  to  our  judgment. 

Bayi£T  J.  I  am  not  sure  whether  any  ctae  in  the 
books  goes  the  full  length  of  this ;  but,  I  think  that  this 
is  a  case  of  mutual  credit  withiti  the  statute  Sd. 
c.  30.  5.  S8.,  which  is  now  held  to  be  confined  fi> 
such  credits  as  must  in  their  nature  terminate  in 
ddits.  That,  as  it  seems  to  me^  is  the  case  here. 
The  bankrupts  apply  to  the  defendant  to  permit  in 
name  to  be  used  in  these  consignments,  and  he  writes 
letters,  requesting  advances  to  be  made«     Kow  this 


fiWflji^r  woi}}d  ^ve  <the  rjgbt  jto  reqaixe  fi;^|n  /« a^4  W^ 
JUarcA^m  nccouot  ji^  l^e  prqceocU  #i4  iM3^ i>a)W49^  «f 
ttl(g^t^w,V^8>g¥4l^  I^  amouipits^Uier^e^  to  ^  f^otovesQ^  by 
th^  Xif»iiiuruf$Sj  ilftU  the  momegr  pro^uc^  by  the  o^- 
^ignmeiB^  -^ovld  pass  thxpU|g^  t^e  ^efeadas^'fi  hands. 
Ia  U|p^(Caa%  be  would  hfiye  a  xight  to  deduct  fa^omi^ 
4b^f^^4¥»P^,  ^^f^  Aod  that  might  be  ^  gfn^mx^, 
.^  bis  fPOnitli^  the  baokriipts  ,to  b^  iaidj|;p^:eiQ«w  ill 
llis^^^r  It  jfi  ^d  in  argument,  thfiit  the  bwlunqpti^  ' 
jQPi^  have  compelled  L  and  TV.  March  to  accouut  Ifir 
ti^  proceeds  with  them.  But  that  is.  a  petitio  prindpii. 
F^.  Jj^^  €^9fjid  not  do  so,  if  the  de&ndan^  had  ^  jq^ht 
ly^  recei^  a^d  to  .stop  th^  mo^c;y  jn  tran^tu;  f9;r^uch 
f^  rig^t  FQuId  be  a  beneficial  interest  iipi  jiiimy  an4  t^^e 
bankrmpts  could  w>U  therefor^  counterm^d  his  autho- 
J9J^  ^o.  regeive  the  won^.  I  xhink^  t;he.refore,  Hfi^  fid» 
fr^  fticaf^.qf  ^^lt^^  credit,  Jiikeljr  to  termiz)ate  ulfinp^teljr 
in  A  pecuniary  balance  on  t)tie  one  side.o;*  the  other.  It 
IB,  therefore^  within  5  G.  2.  c.  20.  s.  28.,  and  the  de- 
^dflnt  >  ,^mi^edjl^  ,oiir  juclgmeDt. 

,Hp;l]^i^,J..  J  axp  of  oju^on  that  this  is  a  case  of 
.Qni|b4al)CC^^,and  thei^efore^  that  independently  of  the 
ijQt^t  iound  by.  the  jpryi.  the  verdict  is  right.  The  ca^ 
^*withii^  a.i|furrpw.compass.  The  defendant  does  opt 
JlfHd  Jtvs  naosye  gepci:aUy.to.t^e  batikrupt^i  but  only  for  a 
jmtirnlir  jtr^niaction.  Jhegoods  were  to  be  9eat  jn  tjb^e 
defendant's  name  by  /•  and  JV.  March  toJ^o  de  Janeiro, 
.^aji^  .the  proceeds  were  ;^q  ^  remitted  to  them*  as  his 

S  L  2  agents. 
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IBKL      agents.    Under  these  circumstanoesy  and  knovrmg  this, 

*9ie  defendimt  subsequently  made  advances  to  the  bank- 
inptsy  which  probably  were  made  on  the  ground,  that 
ihoae  proceeds'  were  in  the  himds  of  persons  who  were 
accountable  to  him.  It  is  true,  that  the  defendant  di- 
rected the  bankrupts  to  be  coni^ulted  as  to  the  disposal 

'■  of  tlie  goods,  and  if  no  bankruptcy  had  happened,  they 
would  have  had  the  disposal  of  them.    These  direc- 

'tioos,  however,  were  revocable  by  the  defendant.  I 
am  clearly  of  opinion,  that  the  parties  having  agreed, 
that  these  goods  should  be  represented  as  belonging  to 
the  defendant,  and  he  having  advanced  money  in 
ocmsequentie^  it  Is  a  case  of  mutual  credit  within  the 

^statute.  jTT 

Best  Ji  I|un  c^  the  same  opinion.  Tbegoodsm 
this  case  w«i^  as  it  seems  to  me^  aa  much  under  the 
defendant's  oontroul  as  if  they  had  been  sent  to  his 
warehouse.  Messrs.  /•  and  fV.  March  must,  firom  the 
fiu^  statedi  have  considered  him  as  the  principal  in  the 
adventure.  All  directions  relative  to  it  were  in  his 
p$me^  and  the  bankrupts  were  represented  'tbrxM^oiit 
merely  aa  his  agents,  and  as  having  no  pow^  eseqgt 
what  they  derived  from  h«n.  The  applk^qn  l^.Ff^ 
formal  advance  to  the  bankrupts,  but  through  the  bank-* 
npCs  to  tlieikfendant.  That  is  a  «trong^  ettamMlnoe 
to  dbew  that  the  property  was  not  to  be  dealt  with  with- 
out the  defendant's  consent,  and  that  the  proceed  were 
to  be  under  his  controul.  In  Ex  parte  Deeze  (d%*  Lord 
Hariwicke  is  reported  to  have  put  It  as  a  Case  bf 
mtttual  credit^  f f  a  man  had  goods  in  hf^  hands  be^^ 

{a)  XM.^. 

"    ^  '  ,  \tmtnruf 
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longing  to  a  debtor  of  his,  which  could  not  begot  Sn^fk  MM. 
him  without  an  action  at  law  or  a  bill  ine^uily.  Now 
that  is  the  case  here;  for  these  goods  could.  not^Jbave 
be^  givm  up  to  the  bankrupts  againjit  the  consent  of 
the  defendant, .  ea^cept  by  some  .  proceedings  of  thtf 
nature.  This,  therefore^  is  a  case  of  mutual  creditf  and 
the  defendant  ii  entitled  to  our  judgment. 

Rule  discfaaige^ 


Wells  against  Greenhill* 

T^ECLARATION   against  the  defendant,   aa   the  By  a  ( 

maker  of  several  promissory  notes,  bearing  date  iactiMttiiriB^ 

'in  Sempiember^  ISIS9  and  May^   1819.      Plea,  non- attedfal^M^ 

assumpsit.    At  the  trial,  before  AbbM  C.3.,    at  the  S^teAt 

Midmeuw  sittings  after  hist  Michaelmas  term,  the  only  ^^d^ 

question  was,  whether  the  defendant  was  discharged  2ir*&Sai 


from  the  plaintiff  ^s  claim  by  the  provisions  of  a  compo«  cndhon  In  t 
^on-deed.    It  appeared  that,  by  lease  and  rdease^  of  Mtopporfia 
iht  iihh  ahd  ISth  Octdber^  1619,  made  between  the  tbtidMyhT 
'i^etidmi  of  the  one  part,  and  certain  trustees  named  "^^ 


'tfiereiii  of  the  other  part,  the  defenAmt  conveyed  all  l^\£ 

JiCt  to  csvtuu 


■mi»tipiiH»  itid  aUlill  pcnonst  etmt  whatuww,  opoa  tiwa  ta  Mny  on  Hm  brawfa^  ind 
miilang  boaneti  for  th«  bneftt  of  the  crediton,  and  to  coUoct  ontihmding  dibli»  and  to 
toll  die  fimiiig  tloek,  and  out  of  the  monies  atkiag  fmm  tho  mU  oI  muf  port  of  tlM 
estate  that  should  be  mortgaged,  to  satisfy  the  mortgage*  and  to  slaiid  pOBsamid  of  tfaa 
TCsidiie  opOB  trast  to  ptty  /.  P,  the  rent  mm  to  him,  the  duties  due  to  the  croim»  the  r  ^ 
wbicli  wasy  or  thenafter  should  beeome  doe  for  any  of  the  pteoalsei  tnjgrrtd,  the 
XBpad  the  mortgages,  then  the  jndgm^it  debt  dne  to  J,  and  B.,  then  topcy  all  tfia  i 
vhose  debts  did  not  amount  to  lOL  in  full*  and  at  tho  csplratioo  of  aise  mootfai 
all  the  oilier  crediton  the  amount  of  5s.  In  the  pound.'  Hiere  was  a  ooftnant  by  'the 
^creditors  thit  they  would  release  their  respecttre  cbdms  to  the  iseolfeiili  The  iadMrtura 
contttned  a  proriso/tbat  in  case  any  crsditor  whoso  debt  should  amount  to  1001. »  or  any 
two  creditors  whose  debts  should  amount  to  15011  should  not  ezecuto  within  three  calendar 
nonti^  the  deed  should  be  yM,  J>  and  A,  the  Judgment  erediton,  whose  dsbt  oicceded 
1501.,  did  not  execute  the  deed  wittihi  Aie  time  lequhed:  Held,  that  the  deed  was  not 
thereby  lendeied  Toid,  the  intontion  manifestly  being  that  thoio  cnditon  oaJ^  who  WW 
\  $p  tffmt  s  otenpositton  wktor  tho  deed,  wert  to  wiCBto  iU 

SL  3  his 
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lBiS0  Ui  freehold  propertf,  snd  covenanted  to  nipreiider  all 
biff  copyhold  hereditaments,  sobjeet  to  the  nidrt- 
gtigeB  affecting  the  same^  unto  the  trustees,  their  lidrs 
aild  asdgns,  upon  trust,  to  sell  the  same^  and  te  stuid 
{Mwsessed  of  the  money  to  arise  therefrom,  apod  trust, 
10  pay  the  costs  of  the  sale  and  the  mortgages  afl^ing 
the  premises,  and  to  pay  the  residue  thereof  as  the  de- 
imclatlt  should  direct.  By  indenture  of  the  13th  Octo- 
ber^  1819,  between  the  defendant  of  the  first  part,  the 
aaid  trustees  of  the  second  part,  and  the  several  persons 
whose  names  and  seals  were  subscribed  and  affixed,  cre- 
ditors, of  the  third  part)  reoithig^  that  the  defendant 
was  indebted  to  Wi  S.  Poyntz  in  153/.  for  rent:  to  the 
crown,  in  413/.  for  duties :  to  Messrs.  StovetdsnA  tjjjper' 
ton  in  400/.  upon  a  bond  and  judgment :  and  to  H^.Den-' 
nett^  B-  Wardropperj  X  Stunnington^  and  the  parties 
thereto,  of  the  third  part,  in  the  sums  of  money  set 
opposite  to  their  names  in  the  schedule  thereto;  &nd 
that,  being  desirous  to  make  provision  for  the  payment 
of  all  his  debts,  he  had  agreed,  with  the  consebt  of  ihe 
parties  thereto,  to  cotivey,  surrender,  and  assign^  all  liis 
real  and  personal  estate  and  effects  unto  th^  irustee^ 
upon  the  trusts,  and  subject  to  the  provisoes  thereihafter 
mentioned ;  and  also,  reciting  the  indenture  of  lease  and 
release,  it  was  witnessed,  that,  for  effectuating  the  pur- 
poses aforesaid,  in  consideration  of  the  covenant  oq[  i&'e 
part  of  the  creditors,  and  for  the  nominal  considefatlob 
of  10i»9  the  defendant  bargained  and  spld  imh)'£he 
trustees  all  his  leasehold  messuages,  subject  to  the  mort- 
gftgles  afiecting  the  same,  and  all  his  stock  in  trader  &&, 
book  and  other  debts,  farming  stock,  and  all  his  pet- 
•onal  estate  whatsoever,  upon  trust  for  eighteen  months 
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^icoefit  of  the  creditors,  to  collect  outstanding  debts,  1822. 
and  to  sell  the  fanning  stock  and  all  other  effects  of  the 
defendant,  and  out  of  the  monies  arising  from  the  sale 
of  any  part  thereof  as  should  be  mortgaged,  to  pay  and 
s^isfjr  the  mortgagees,  and  to  stand  possessed  of  the 
inesidup  of  the  monies,  upon  trust  to  pay  the  costs  of  th^ 
trfist-deedS|  then  to  pay  PoyrUz  the  rent  due  to  him, 
the  ijufies  dup  to  the  crown,  the  rent  which  then  was  or 
thereafter  shof|]4  become  d^e  for  any  of  the  premises 
assigned,  thp  intprisst  which  then  was  or  thereafter 
should  becoiqe  due  upon  the  mor^|;ages,  then  to  pay 
|i)e  debt  due  to  Stapeld  and  Upperton  upon  their  bond 
ao^  j^dgmept,  with  interest;  thep  to  pay  in  full  all  the 
creditors  whose  debts  did  pot  amount  to  10/.;  then, 
at  the  expiration  of  nine  months,  to  pay  a|l  the  other 
creditors  named  in  the  schedule  the  amount  of  5s.  in 
the  pound  on  their  respective  debts,  without  preference 
pr  priority ;  and  after  the  expiration  of  eighteen  months, 
the  period  of  management  of  the  brewing  and  malting 
business,  or  as  soon  as  conveniently  might  be^  to  con<* 
vert  all  the  remaining  trust-estate,  and  get  in  all  the 
remaining  debts,  to  pa^  all  debts  and  expences  of  the 
tr^t,  and  all  incumbrances,  and  to  stand  possessed  of 
the  residue  upon  trust,  to  apply  the  same  towards  the 
full  di^harge  of  so  much  of  the  debts  of  the  creditors 
name4  in  the  schedule  as  should  be  then  remaining  un- 
paidy  rateably  and  without  any  preference;  and,  lastly, 
to  pay  the  surplus  (if  any)  of  the  trust  estate  to  the  de- 
fendant There  then  followed  a  covenant,  by  the  cre- 
ditors who  executed  the  deed,  that  if  the  indenture  did 
not  become  void  by  virtue  of  the  proviso  therein  con* 
tained,  the, respective  creditors  would,  at  any  time  after 
|h^  dt^rmipi^tiop  of  the  eighteen  monthsi  release  to  the 
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iSM.       deftndanti  all  aetkNu,  daimsy  and  demanch 
^  on  his  estate  for  or  on  acccHint  of  any  debts  due  or 

owing  by  the  defendant,  or  for  any  odier  matter  or 
thing  idiatsoever,  and  that  thet/  would  not  in  tke  mem 
time  commence  any  actum  against  hinu    The  inJeuture 
then  contained  a  proyiso,   that  in  case  any  ceeditory 
whose  debt  should  amount  to  1002.  or  npward^  ^  ^oy 
two  creditors  whose  debts  should  amount  to  ISfiL  or 
upwards,  should  not  execute  the  indenture  witidttLdiree 
calendar  months,  that  the  deed  should  be  void.    The 
schedule  at  the  toot  of  the  deed  contained  a  Hst  of  dn 
persons  who  were  creditim  on  the  ISth  Octoberf  lftl9, 
and  the  amount  of  their  respective  ddbts,  and  ihe  naaie 
of  the  plaintiff  was  inserted  therdn  for  2262.    The  in- 
dentures of  lease  and  rdease^  and  of  assq^nmen^  were 
di^  executed  by  the  defendant  and  the  trustees;  and 
the  asMgnment  was  also  executed  by  the  pfadntifi^  Wdb^ 
and  all  the  other  creditors  named  in  the  schedule,  within 
three  calendar  months;  except  SUmdi  and  Vfpertai^ 
creditors  for  4001.  upon  the  bond  and  jadgmat;  J.  fi 
and  J.  T^  creditors  for  rent;  and  6*  M^  axveSiloribr 
20{.  for  interest  of  mortage  money.    By  the  traits  tof 
the  deed,  these  several  parties  were  entithd4o  bepsid 
Jn  folL    The  trustees  took  possession  of  the  ettatectf^ 
defendant  under  the  deed,  and  sold  part,  «nd  have  re- 
cdved  the  rents  and  profits,  and  collected  die'dd)lB  dse 
to  the  defendant,  and  have  applied  the  money  aiUbg 
from  the  sale  of  the  mortgi^ed  estates,  m  dsBDhargeef 
the  principal  and  interest  of  the  mortgages  ^  and  they 
also^  during  18  months,  carried  on  the  bnswing  and 
malting  business,  and  paid  the  excise  duties,  rent,  taxasi 
and  other  outgoings,  and  the  interest  of  the  aaortgages, 
ih^  iWAf  dw  to  Staodd  imd  Vfperton^  awl  tfas.debte.of 
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mnik'^t  Ae  €BBiitori  as  did  not  aoKNiat  to  1(0^  but  in      .MSS. 

cousequcBDe  of  a  defideocy  of  the  asaeCs,  tb^  had  not 

been  able  to  pay  tbe  other  creditim  any  dividend  00 

:«fleeimt  of  their  debt*    It  was  contended  at  the  trial  on 

ike  part  of  the  plamtHf»  that  the  deed  was  void  because 

AoseU  aad  Vjaperton  had  not  executed  it    The  Lord 

CUef  Jastice^  however,  was  of  opinion,  that  that  was 

not  necessary^  and  the  plaintiff  was  nonsuited,  bat  leave 

WBS  reserved  to  move  to  enter  a  verdict  for  the  plaintifl^ 

.  if  the  Conrt  should  be  of  <q»inion  that  the  deed  was 

void  in  ooBsequenoe  of  its  not  having  been  executed  by 

.SiMeld  iiDd'Upperton.     A  rule  nisi  halving  been  ob- 

jtained  aooovdingly. 

Mgnyat  and  Coiarihope  now  shewed  caase^  The 
^proviso  does  not  extend  to  those  creditors,  whose  debts 
by  the  terms  of  the  deed  were  to  be  paid  in  liilL  If  it 
did,'it  would,  fellow  that  the  deed  should  have  been  es:- 
exeeuted  by  somebody  on  the  part  of  the  crown  and  by 

*  Ae  mcnrt^agiees.    The  object  of  the  deed  was,  to  enable 
flie  titistees  to  raise  fimda  by  carrying  on  the  trade  for 

'  18'niondM,  and  thereby  to  pay  the  debts  in  whole  or  in 

*  partof  those  creditors,  wfao^  at  the  time  of  executing  tbe 
deed  had  no  means  of  compelling  instant  payment. 

.:  Thejdbbs  of  the  crown  at  that  time  might  have  been 
,  levied  by  >iia  extent,  the  rent  might  have  been  levied  by 
dntoespyand'  the  debt  of  thejudgment  creditor  by  instant 
:  execntiott*  By  the  piovisions  of  the  deed,  therefore, 
those 'creditors  were  to  be  paid  in  the  first  instance^  and 
they  mij^t  have  been  paid  within  three  months  after  the 
dale  of  die  deed,  and  if  Siaoeld  and  Uppertan  hod  been 
pmd  their  debt  within  three  months,  it  certainly  could 
liot  have  bsen  necessary  for  them  to  become  parties 

to 
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Ittt.       ta  a  deed,  from  vbich  thqr  cauld  derhre  do  b^^t 
whatever. 


WfK* 


Gvniiy  aod  Cffrtvood;  coDtri.  The  words  of  the  gro- 
vim  are^  "  that  if  any  creditor  wbose  debt  aiqomits  (o 
lOCtf.,  or  aay  two  cteUitors  wbq^e  debt*  aaiQW^t  to  i^O^ 
should  not  execute  the  deed  withia  three  ^ei^^r 
B}ODth%  it  should  be  void,''  Now  SfavM  a&4  (^ 
jwrtaa  were  creditors  for  400/*,  and  did  do(  ei^ecute  ^ 
deed  withia  th^  time  required,  th^y  therefore  ^onie 
within  ihe  very  words  of  the  proviso^  apd  wnseqnfm|^y 
the  deed  is  vcjd*  1^03^  J.  A  pipr^gagee  phose  de(ft 
exceeds  200/.  is  a  creditor  within  the  wofcU  of  tl)e  (ifo- 
viso,  but  surdy  it  was  not  necessary  for  him  to  execute 
the  deed  ?J  A  mortgaged  CQuld  derive  no  bq:Yefit  ^m 
the  deedi  becf^^se  by  the  terms  of  the  mqi}§s^  fleisdy 
there  probably  was  reserved  to  hhn  a  pow^  of  ^e  VBoa 
noi|rpaymeot  of  the  principal  and  interest,  I^e  ther^ 
fore  had  it  in  hif  power  to  compel  paym^itt  ba(  SHaodd 
epd  liipertotii  who  were  judgnient-creditor%  might  ^ 
jrive  some  advantage  from  the  tra4e  beiiig  cfurried  9f^ 
for  10  monthS)  for  during  that  time  fUndf  miglit  \fo 
acquired  6u£5qeQt  to  satisfy  their  debt»  and  possibly  a( 
l4ie  time  of  ej^uting  th^  deed»  there  m^t  i^t  ha^ 
been  suff cieot  effects  of  the  defei^dant  Ij^le  to  be.  takfn 
in  exectttioQ  by  Stoi^and  l^paion. 

Aswrt  C,  J*  The  question  ip  this  case  turns  q|i  the 
effect  of  the  proviso^  by  which  the  deed  was  tp  jbe  void 
in  case  any  creditor  whose  debt  amounted  |^  )QQ^  qt 
upwards,  or  any  two  creditors  whose  d^b^  should 
aipount  to  150/.  or  upward%  shoiUd  not  execute  it 

m 
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arb  eert^ly  kfge  enoogh  to  emdprise  all  ihoM  lo  t88t^ 
whan  tbe  defendant  owed  moneyi  but  we  are  to  look 
at  the  whole  deed  to  learn  whether  those  wotdt  are  used 
in  a  general  or  limited  sense.  If  they  are  used  in  Ihe 
former  sense^  they  would  dearly  include  a  mortgagee. 
Bnt  it  is  conceded  in  argument  that  they  do  not  apply  to 
hiip.  Then  if  so,  they  are  clearly  used  in  a  limited  sense, 
and  the  question  is  how  far  th^y  are  limited.  Now,  that 
can  only  be  ascertained  by  looking  at  the  whole  deed, 
which  is  made  between  the  defendant  of  the  first  part, 
octtaill  tniklete  Of  the  second  part,  taid  certain  oreditors 
therein  named  of  the  third  part,  and  it  recites  that  the 
d^ilAidant  was  indebted  to  Poi/nt::  1591.  fbr  fent,  to  the 
crown  for  4]SL  for  duties,  to  Staodd  and  Vpperton  4iO0l. 
upoii  bond  and  judgment,  and  to  the  cfed!tort  named  of 
the  third  part,  in  the  sums  of  money  set  opposite  thdr 
llftmee  In  the  schedule.  Now,  It  is  observable  thiit 
Stooeld  and  Vpperton  are  here  mentioned  and  dlsth»- 
guished  from  the  creditors  of  the  third  part.  The  deed 
then  conveys  the  property  of  the  defendant  to  trustees 
npon  trust,  to  pay  thfe  rent  dile  to  Po^fZy  the  duties  due 
to  the  crown,  ^d  the  judgment-debt  to  &aoeld  and 
VppMofiy  altd  th^n  to  pay  all  the  creditors  whose  debts 
fstti  under  lOf.  in  fhll,  and  after  that  55.  in  the  pound  to 
tiX  ot!hei^  the  creditors  mentioned  in  the  schedule.  Tbe 
deed  also  contains  a  covenant,  that  the  creditors  who 
executed  the  indenture  would  release  their  claims  on 
the  defendant.  Now,  if  Staoeld  and  Upperim  had  exe- 
ented  the  deed,  diey  would  have  been  parties  to  this 
lattelr  covenant,  and  the  eAct  of  that  would  be^  to  make 
them  covenant  to  release  that  debt,  which  by  the  pro« 
visions  of  the  deed  bad  been  previoudy  agreed  to  be 
pS4  td  futtf   ^at  this  W0VI4  bo  m  iii«Qni««Dt  pm» 


penmlof 
dK  inteotiaii  tbat 
Aadd  oecme  Ae  deed,  but  only 
A  rcosie  Aft  uayMlinn  an^  the 
g  so^  ike  nde  fr  cDfeeriiig  a  Tcrdict  ftr 

Bak  &diazge(L 


Edvamd  BkBi  i;^«tf  Jakbs  Collins. 

^w  «Ht  by  die  l^ee-Cbanoddr 
i^rdbsGoait. 

hesri^g  dale  TespecSfdj  the 
1806,  the  rdeaae  being  made 
of  Ike  fint  pait,  jBtaorif  Miss 
pm^  Jbks  JBpcir  of  the  third  part,  ite 
^dZTfiL dr  "^  g*Mirf  ili»  of  d»  fmdi  part,  and  H^Bttm  B£rb 
"iZiiS^  ortkefifiiiptft,firifecaHideratMmdi«*eme9tpre8aed^ 
22Ii_T*^ J*"  *"'*  teiual  nmnages  of  ftcDemcDte  in  Prino^rstrtdj 
»^  ^-i«»-  JKafIitMS^wvc^mdiecoaitf<»rjUi«^ 
■  Mii^  »m  Che  IFUto  &0r,  poblk  hoiM^  and  die  6t6er  li^ 
tmtfMtoTfiSL  jmnuig  thcRto  with  their  ^ppurtenanoeB,  ^vtere  >#{& 
^  y^at^^ST  ether  heraditaments  Uicran  partkaiariy  dncrfbed^'ooi^ 
SnwMsor tib[t  ^^^  •^  limited  la sadi  uses a« Edward BBss  AooU 

tWBiy  oontnciBil 
toacUilien- 

v»Mi  of  one  of  the  niwua'  ■  ^  ^-  In  the  contnot  iktt  wtmmm»  «M  imribri  m 
Ume,  togdlicr  withaoodMr,  and  tlu«  the  apportioiMd  rent  in  respect  o7it  was  4Q<:  ^.  aad 
27.  afterwafde  oonvcynd  the  loicnkm  of  both  bontei,  and  te  ent&«  rent  of  651.  IQt.  qMo 
J),  to  ecftain  ues,  tis.  as  to  tbe  laid  messuage  which  ji,  had  contiacted  to  aali,  wd  the 
jcarly  rent  of  401.,  together  with  all  powers  and  retaaedies  iiLn^iiu!  for  recorering  the  rart 
of  65^  lOt.  to  soch  uses  sa  ^  should  appoint ;  and  as  to  the  other  messuage  and  the  readoe 
of  the  entire  rent  to  the  use  of  ^.  in  fee.  J,  afterwards  appointed  the  messuage  which  lis 
had  oontraded  to  sell,  and  the  apportioned  rent  to  the  Tendee :  Held»  that  the  latter  dat 
not  acquire  the  tame'rights  and  remedies  against  the  lessee  as  he  would  hsTO  acqiured  if 
the  rent  had  been  legsUjr  Ifiportioncd  bjr  a  jury,  the  kesee  for  t^«  tflftt  nfll  hHng  houflA 
hj  Ml  epportioiiin^iit  mide  without  hh  OfHmm, 
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by  deed  appoint,  and  in  default  o(  appointmoit,  to  the       1823. 
use  of  the  said  Edward  Bliss  and  his  assigns  during  his        ~Z 
life ;  and  after  the  determination  of  that  estate  in  his        ngama 
life  time,  to  the  use  of  William  Bliss  and  his  heirs,  during 
the  life  of  Edward  Bliss^  in  trust  for  Edward  BUss  and 
Ills  assigns,   with  remainder   to  the   use   of  Edward 
BUs'Sf  hia  heirs  and  assigns  for  ever.     By  a  lease  of 
the  29th  September,  1810,  made  between  Edward  Bliss 
of  the  one  part,  and  James  Remmonds  of  the  other 
part,  for  the  considerations  therein  expressed,  the  said 
Edward  Bliss  did  demise  unto  the  said  James  Remmonds 
the  said  messuage  or  tenement  called  the  White  Bear^ 
pob^  house,  and  the  said  messuage  or  tenement  ad- 
joining thereto  with  their  appurtenances^  to  hold  to  him 
from  thenoeforth  for2 1  years, at  the  yearly  rent  of 6&A  lOs. 
Edward  Bliss^  on  the  15th  of  March,  ISU,  duly  eon- 
tracted  to  sell  tbe  said  messuage  or  tenanent  called 
the  White  Bear  with  the  appurtenances,  to  the  defend* 
aat^  CoUinSf  and  by  the  printed  particulars  of  sale  it  was 
declared  that  that  house,  with  a  house  adjoining,  was  on 
kaie  to  Bemmmds,  and  that  the  q>portioned  rent  in 
respect  of  the  public  house^  was  40/.  per  annum.     The 
defendant  CoUins,  having  refused  to  complete  his  pur- 
chase, Edward  Bliss  filed  his  bill  in  the  Court  of 
Chanceiy  against  the   defendant,   for  a  specific  per- 
formance of  this  contract    By  lease  and  release,  dated 
respectively  the  23d  and  24th  of  March,  1819,  the  re- 
leqse  being  between  Edward  BUss  of  the  first  par^ 
WSUam  Bliss  of  the  second  part,  and  Samuel  Harris  oi 
the  third  part ;  after  reciting  the  lease  and  release  of  the 
28th  and  j29th  March^  1808,  and  the  lease  of  the  29th 
€(  September,  1810,  and  the  sale  of  the  public  house 
called  the  Whiie  Bear,  to  defendant,  Collins  j  and  that, 

in 
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m  ondtr  te  dbet  a  l^  appoirtn—iPrtr  oC  the  iiiiw 
rant  ci  6SL  10i;»  pfepumtory  fo  tliir  cpiivcypog  to 
CdUins  of  the  pludiaafid  preniMe^  Sdaoanl  Blut  had 
dfltemiiiad,  with  the  aoqiiicaoeiioe  «f  the  said  JBmmml 
Harris^  to  graot  and  reieate  the  two  leittnl  miwigBi 
and  taenientB  thereiiibefoia  nentionad,  and  Iha  nt* 
tarMD  and  iaheritanoe  dkereaf  safaject  ta  liubhm&t^mA 
ako  to  the  entire  nent  of  GU.  10s*  leserred  hjr  theleaia 
aato  the  said  Senmd  Harris  to  the  aevend  iiaet  iboraa^ 
after  Ibnited  coneemiBg  the  saaie;  it  was  tntnf  iisi| 
thai  <Mr  the  ooosideralioQs  in  the  said  indonismB  af 
release  expressed,  Edward  JBlm  did  gnaiU  bafgaas^  seU^ 
stteii^  rskiafe  and  reoMse^  and  far  ever  -^uit^  ahitWj  aad 
the  said  IV2i&im  J^m  did  batgw^  adl,  and  nriaase  aiala 
the  said  Sammd  Harris  and  his  hctf%  ail 
ssfieral  ttessnages  or  teneaaents  with  the  i 
fhewn  ^described)  to  hold  the  said 
premisoR  ipil^ect  to  the  leas^  and  the  iorm  ibcnfafr 
granted  and  then  nneKpii-ed,  ua»>  iSeaiMel  .{fism^  h^ 
and  assigBG^  to  the  uses  theDeinafter  deoiaae^  (that  is  4a 
say)  as  for  and  concerning  the  said  pubUp.  howv  ^ 
JVkite  Bear^  with  the  a|;{>urteQanccs9  and  ^i^i^  as  aoar 
oemiqgihe  yearly  rent  of  40Zi,  pact  of  thiaientifej»9t4if 
^L  10$.  reserved  by  ibe  leasee  together  with  att  p^vpis 
and  remedies  reserved  in  the  said  lea^e  fi^r  recoitWWg 
the  rent  of  6i52i  10^^  so  i«r  as  such  powers  lebitelo  the 
said  apportioned  rent  of  402^  to  the  nseoif  such  peOMW 
for  such  estate,  and  in  such  proportioas  ea  the  ^mi 
Edward  BUss  abould  appoint^  and  untU  sppoifttipePti 
and  subject  to  such  usesi  estate^  tq^i^  diai]fe%^ 
interests  as  should  heye  be»i  dirasct^  Umited*  or^ 
pointed  by  the  said  Edward  BlUsp  to  the  use  of  jtfae  sstd 
Edmard  BUss  wd  hi^  aa^gns  during  hie  Jif^  nath  ^ 
V .  limitatioD 
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of  the  Mid  BtmardBUss  upon  tniBt  fi^r  hini;  with  le- 

nainder  to  the  use  of  the  said  Edward  Blissj  his  heirs 

cimI  ateigns  fiir  ever»  and,  as  &r  and  concerniog  die 

said  messuage  or  tenement  adjoining  the  hwt  mentioned 

BseBsnage  or  public  house,  called  the  White  Bear^  with 

Aenppiuteuanees;  and  as  concerning  the  said  yearly 

ICBS  of  25/.  lOff^  residue  of  the  said  entire  rent  of 

651.  lOs.  reserved  by  the  said  lease,  together   with  all 

powers  reserred  in  the  said  lease  for  recovering  the  entire 

rent,  to  the  use  oi  WUliam  Bliss^  his  heirs  and  assigns 

for  ever.     By  lease  and  release,  bearing  date  respectively 

siaae  the  date  of  the  last  mentioned  indentures,  the  r&- 

leass  bcii^  between  Edward  Bliss  of  the  first  part, 

WWiam  Bliss  of  the  second  part,  and  James  Collins  of 

the  third  part,  the  said  messuage  or  tenement,  and 

poblic  house  called  the  JThiie  Bear,  with  the  appuxw 

lenanoes,  and  also  the  yearly  rait  of  40/.,  part  of  the 

entire  rent  of  66/.  105.  reserved  by  the  said  indentuie  of 

leasee  together  with  all  powers  and  remedies  reserved  in 

the  said  lease  for  recovering  the  rent  of  65L  105.,  so  fiur 

as  sudi  powers  relate  to  the  apportioned  rent  of  40/. 

wa«  appointed,  limited,  and  conveyed  by  Edward  Bliss 

and  WiUiam  Bliss,  unto,  and  to  the  use  of  the  said  James 

OdlUnsy  his  heirs  and  assigns  for  ever. 

The  question  directed  by  the  Vice-Chancellor  for  the 
opinion  of  this  Court  was,  whether  the  purchaser  of  the 
estate  in  question  had,  by  the  aforesaid  conveyance  of 
the  vendor  and  his  trustee  alone^  without  the  concur- 
rence of  the  lessee^  acquired  the  same  rights  and  reme- 
dies against  the  lessee  in  respect  of  the  ^portioned  rent 
of  AdL  therein  reserved  to  him,  as  he  would  ha^  ac- 
quired in  case  no  rent  had  been  mentioned  in  such  oon- 

veyanoe 
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ISiSL      veyanoe  from  the  vendor   and  hit  trustee^  .  wd.  the 

n,^        ammal  rexit  of  4(K.  had  been  legally  appor^apei  hf,^^ 

JS!^.      j"ry  ^'  ^*'  P*^^  ®*^  ^«  reversion  of  the  premiaes  in 

question.    This  case  was,  in  part,  aigned  at  the  fit« 

tings  before  last  Michadmas  tenni  by 

Sugden  for  the  plaintiff.  The  leoor  wtf  fffoie^ 
tion  the  rent  without  the  concurrence  of  the  hmm 
Where  the  reva^ion  is  severed  by  a  grant  of  pa0t 
of  the  premises,  a  rent  service^  incident  to  the  rtvec«o% 
is  to  be  i^ortioned,  {Co.  Litt.  148.  a^  and  Collins  and 
Harding^s  case,  IS  Co.  57.  a.);  and  if  there  be  iiprtp* 
portionment  at  the  time,  and  the  two  rerersioii^  fi|nr 
not  agree,  then  in  an  action  of  debt  broi^t  bjr.ooe^if 
them  for  the  rent,  a  jury  is  to  ascertain  the  pit3|iQitioB 
in  which  it  is  to  be  divided  between  thenu  His  be- 
comes necessary  only  for  the  purpose  of  settliilg:  the 
respective  rights*  of  the  reversioners,  and  not  with  A 
view  to  the  interests  of  the  tenant.  If  the  lesviri.  ^tht 
instrument  conveying  part  of  the  premises^  fiotes.dio 
amount  of  rent  which  is  to  accompany  ic,  the  xi^tk/f 
the  reversioners  do  not  admit  of  diq>ttte^  ^nd  an  tipp^tr 
donment  by  a  jury  is  not  requisite.  The  tfpapt.  wift 
not  be  prejudiced  by  being  compelled  to  juff  a  {K^^iw^ 
lar  portion  of  rent  out  of  a  particular  portion;  ^  tiffi 
property.  The  entire  rent  before  isso^  on(  of  t^. 
entire  land,  and  the  landlord  might  distrain  xffXk  «7»y 
acre  of  the  land  for  the  whole  rent ;  and  though  the  knoa 
may  have  underlet  a  part  at  a  smaller  rent,  it  is  ecpalij 
liable.  In  JValier  v.  Maunde  (a),  the  Master  of  ihe  Rolk 
decided  that  a  landlord  contracting  to  sell  part  of  a  de- 
mised estate,  with  an  apportioned  rent,  could  make  agood 

(•}  l/«^if».181« 
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title  to  the  apportioned  rent  without  the  consent  of  the       1322. 
tenant,  and  intimated  a  vely  strong  opinion  that  the       '^' 
purchaser  of  part  would  have  the  same  remedies  for  the 
'apportioned  rent  as  the  original  landlord  would  have 
had  for  the  entire  rent. 

''  Vk  tbmi^  after  hearing  Swdcttj  stated  that  they 
ihought  it  necessary  to  confer  with  the  Vice-Chancellor 
1)eibre'  they  beard  the  case  further  argued*  In  last  term 
it  Was  again  argued  by 

Preston  ibr  the  plaintiff.  It  may  be  admitted  tliat^ 
consistently  with  the  authorities,  the  rent  cotdd  not  be 
'at^ortioned  by  a  vendor  and  purchaser  so  as  to  bind 
ffae  tenant.  The  purchaser,  however,  has  the  same 
tights  and  remedies  against  the  lessee  in  respect  of  the 
^[>portioned  rent  as  he  would  have  had  in  case  no  rent 
liad  been  mentioned  in  the  conveyance  from  the  vendor, 
iuid  the  annual  rent  of  402.  had  been  apportioned  by  a 
Jfiiy.  Tt  is'  clear  that  a  rent  may  be  apportioned ;  Co.  I. 
JRuf.  148.;  2  insi.  504.  and  Boom's  Abr.  tit.  Bent^  M. 
are  iadthbrities  in  point.  The  passage  in  2  Inst.  504. 
k  All  and  explicit :  ^  If  a  man  make  a  lease  for  years, 
fesetvfog  a  rent,  if  he  grant  away  part  of  the  reversion, 
file  retit  shall  be  apportioned  by  the  common  law,  and 
dbeit  the  grafttee  of  part  demand  or  claim  more  in  his 
action  of  debt  or  avowry  than  is  due^  yet  shall  he  re- 
ckiter  so  much  as  the  jury  shall  find  upon  a  just  appor- 
tionment to  be  due.**  And  for  this,  four  reasons  arc 
given.  ^  \%U  For,  that  it  is  a  rent-service,  and  not  a 
bare  contract,  and  rent  services  were  apportionablc  at 
the  common  law.  2d,  It  is  incident  to  the  reversion, 
which  is  severable  et  acceasorium  sequitur  naturam  sui 
'  Vol.  V.  S  M  priocipalisj 
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tKi.       principalis,    Sd,  The  rent  being  a  rentrsertnce  is  i 

r~^        able  by  recovery  of  part  in  an  action  of  waste,  or  upon 

f^«M       surrender  in  part     4th,  It  is  a  general  case,  and  spe- 
CoLUiii*  -  ^  .  I  i» 

ciatty  in  case  of  wills,  which  many  times  are  void  ror 

a  third  part.''  (a)  lAlbolt  C.  J.  The  anthothies  go  to 
establish  this  position,  that  there  are  two  modes  of  ap- 
portioning rent,  one  by  granting  the  revenioQ  of  part 
of  the  land  out  of  which  the  rent  issues ;  the  other  by 
granting  part  of  the  rent  to  one  person  and  part  to  an- 
other. In.  the  present  case,  each  portion  of  the  rent 
issues  out  of  the  whole  land.  BayUy  J.  Sappose  the 
grantee  to  distrain  for  40/.  rent,  the  avowry  most  stale 
that  the  tenant  held  it  at  an  annual  rent  of  40L]  It 
may  be  admitted,  that  the  avowry  must  so  state  die 
title  to  the  rent;  but  the  reversioner  may  recover  a  less 
sum  than  40/.,  though  he  states  the  tenancy  to  be  at  4QL 
a-year.  Howevet^  it  is  conceded,  that  unless  this  case 
assumes  that  the  rent  has  been  duly  and  legally  appor- 
lionedi  there  is  great  difficulty  in  arguing  the  plaintiff's 
case  on  grounds  which  are  tenable.  It  is  incumbent  on 
the  defendant  to  shew  that  his  remedies  at  law  are  dct 
ftrren^  in  eonsequenoe  of  the  rent  being  apportioned  bj 
die  lessor,  than  they  would  have  been  if  the  rent  bad 
been  apportioned  by  a  jury.  The  right  of  re^trfbr 
non»payment  c^  rent  is  gone,  because  the  condition  vss 
entire.  The  grantee  has  a  remedy  for  the  r^tbj  dis- 
tress, or  by  bringing  an  action  of  debt  or  covenant 
These  propositions  are  established  by  the  passage  al- 
ready wted  firom  S  InH.  504.  The  same  doctrine  it 
to  be  ibwd  in  Baton's  Ah\  tit.  RaU,  M :  ''V^ 
possasfld  of  •  term  for  90  years^  Itmm  it  forlOjfW 

Miniiig 


IN  TBE  Thira  Veab  of  GEOIIOS  IV.  8C» 

lewirhig  S(tf.  ren^  and  aflerwards  A.  devises  202.  of      1899. 
the  rent  to  three  of  his  sons,  equally  to  be  divided;  this       "T 
is  a  good  devise,  and  each  of  the  sons  shall  have  an       %^m>k 

COLLIKJ* 

action  of  debt  for  his  third  part,  though  the  reversion 
to  which  the  rent  was  originally  incident  remains  en- 
tire.'* Now,  in  the  case  put,  the  lessor  divides  the  rent 
by  his  own  act  only,  and  he  might  divide  it  into  as 
many  parts  at  he  pleases,  obliging  the  tenant  to  pay 
«ach  separately,  and  rendering  him  liable  to  diflfereat 
remedies.  This  power,  of  apportioning  the  rent  by  the 
lesaor,  will  be  beneficial  to  the  tenant,  by  preventing 
the  neectfsity  ef  an  action  of  debt  for  the  pur{K)se  of 
having  the  apportionment  viade  by  the  jury.  And  it  is 
«Ai6erved  by  Lord  Ch.  B.  Oilieitf  that  the  apportion- 
meat  imposes  no  hardship  on  the  tenant ;  for^  though  It 
sobjeets  him  to  several  actions  and  distresses,  he  may 
always  avoid  them  by  punctual  paymeat* 

Cbittyt  contra.  The  apportionment  can  only  be  le- 
gally made  by  the  lesser,  with  the  consent  of  the  lessee, 
or  by  the  verdict  of  a  jiary.  it  cannot  even  be  made 
by  the  Conrt  This  is  so  laid  down  in  Bacorfs  Abr. 
tfL  Bmty  M,  where  all  the  authorities  are  oollected. 
bdeed,  if  this  apportionment  be  valid,  how  is  the  tenant 
to  knew  what  sum  he  is  to  tender  to  the  person  claiming 
tike  rent  P  If  the  reversion  belongs  to  two  tenants  in  com* 
*mon,  the  tenant  cannot  discharge  himself  against  one  by 
paying  too  much  to  the  other;  but  the  former  may  dis- 
train. Harrison  v.  Bmrnbg.  (a)  If  this  apportbnment  is 
valid,  the  leaant  may,  without  notice,  pay  too  much  to 
ttther.  It  m  elear  that  if  there  be  a  right  of  renentry  re- 
I  to  the  purchaser  of  part  of  the  premises,  he  cannot 

(•}  5  Ttrm  Rep.  246. 

8  M  t  enter 


884  CASES  IN  TRINITY  TERBC       . 

.1B^«  enter  alone;  neither  can  he  distrain,  because  the  tenant, 
.  ^  .  who  has'contracted  only  for  the  payment  of  an  entire  rent^ 
is  not  subject  to  distress  except  for  the  Whole.  If  the 
tenant  concurs  in  the  conyeyance,  and  makes  himself 
tenant  to  the  purchaser  at  the  apportioned  rent,  the  latter 
will  have  all  the  remedies  against  the  tenant  which  he 
would  have  had  if  the  apportioned  rent  had  been  ori- 
ginally resenred.  Here  the  tenant  did  not  concur  in  the 
iqiportionment,  and  it  cannot,  therefore^  be  binding 
upon  him. 

PrtdoHf  in  reply.  The  form  of  the  question  assumes 
that  the  apportionment  is  equivalent  to  one  by  a  jury, 
and  the  only  questbn  is,  whether  the  landlord  has  the 
same  remedi^  in  one  case  as  in  the  other.  If  the  G>nrt 
does  not  so  consider  the  question,  no  reason  can  be 
oflfared  far  the  right  of  bindmg  the  tenant  by  an  appor- 
ftomnent  to  which  he  was  not  a  party. . 

The  following  certificate  was  afterwards  sent : 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  c^Muion,  that  the  purchaser  of  the  estate  in  question 
hath  not,  by  the  aforesaid  conveyance,  acquired  the 
san^e  rights  ahd  remedies  agimst  the  lessee  i»  he  would 
have  acquired  if  the  rent  had  been  legally  apportioned 
by  a  jury;  inasmuch  as  we  think,  that  the  lessee  is  not 
bound  by  this  apportionment,  made  without  his  consent, 
but  may  dispute  the  propriety  thereof,  and  cause  the 
Hot  to  be  apportioned  anew  by  a  juiy.  (a)  ' 

C.  Abboit. 
J.  Batlct* 

G.  S.  HoLBOTDi 

W.  D.  BKax. 

(a)  4  JMte,  9M^ 
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1829. 

Ardek  against  Cowelu 

DEBT  for  use  and  occupation,  in  the  Palace  Gmrt  la  dtUlbr  «m 
•ad  occnpstioQ 

Judgment  by  default.  The  prothonotary  of  that  after  judgnMni 
court  would  only  permit  interlocutory  judgment  to  be  Stmbl^Uuitft 
signed,  and  expressly  refused  to  suffer  the  plaintiff  to  Jj^ifJ^^ 
enter  up  final  judgment ;  and,  on  an  application  to  the  ^^jg^S^ 
judge  of  that  court,  he  refused  to  interfere. 

T%esiger  now  moved  for  a  mandamus  to  the  judge  of 
that  court,  requiring  him  to  permit  final  judgment  to 
be  signed ;  and  he  contended,  that  by  the  general  prao* 
lice  in  actions  of  debt,  the  plaintiff  was  entitled  to  have 
final  judgment.  In  writs  of  enquiry  the  jury  wer^  sworn 
to  assess  the  damages  between  the  parties;  but  in  debt 
nominal  damages  only  were  given.  A  writ  of  enquiry 
was,  therefore,  ntigatory,  and  of  course  an  interlocu* 
tory  judgment  would  be  irregular, 

UoLsoyn  J.  (a)  It  is  not  true,  as  an  universal  propo- 
sition, that  in  debt,  where  the  defendant  suffers  judgment 
by  default,  the  plaintiff  is  entitled  to  final  judgment 
without  executing  a  writ  of  enquiry..  In  actions  on  the 
Stat,  of  Edw.  6.  for  not  setting  out  tithes,  there  must  be 
a  writ  of  enquiry  to  ascertain  the  value  of  the  tithe;  so^ 
in-  an  action  of  debt  for  foreign  money,  a  jury  must  find 
the  value  of  the  money.  In  the  old  form  of  declarations 
of  debt,  the  contract  stated  was,  that  A.  sold  to  B.  a 
horse  for  a  particular  sum ;  and  if  the  defendant  su& 
fered  judgment  to  pass  by  default,  he  was  considered 

(a)  The  only  JodgB  in  Couit. 

3M  S  thereby 
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IMS%-      thereby  to  acknowledge  that  the  whole  sum  was  due. 

'  I  think,  therefore,  that  it  is  not  by  any  means  clear  that 

a  writ  of  enquiry  is  not  necessary  in  this  case,  and  that 
being  so,  I  tliink  tliat  no  mandauius  ought  to  issue. 

Ruli  refused. 


jk/irfVift  Francis  against  Cryw^ll. 

t^^l^iJS  ^/YSSUMPSIT  for  tithes  bargained  and  sdd;  Plei, 
Ihatblfore^bT'  ^^^^^  before  the  exhibiting  of  the  bill  of  the  plain* 

eihibitinff  of      tiff  i]^Q  defendant  paid  to  the  plaintiff  ifaa  sam  of  f9i, 

the  plttiniiflT's  »  i  « 

bill  the  defend-   parcel,  &c.  Ill  discharge  and  satisfaction  of  iJuvroam 

Ant  paid  to  the     *  **  .  Li 

plaintiflTasum  and  undertakings  in  the  declaration  mentioned^  as  to  tire 
&c  in  discharge'  said  suoi  of  VJl.  parccl,  &C. ;  and  that  the  plaintiff  ac- 
ofthrpromiset  ceptcd  and  received  the  said  sum,  in  satisfaction  and 
ltion*mcnt?on-  discharge  of  the  said  premises  and  undertakings.  Bt- 
*UiiJuff  Mwpu  plication*  ^^^at,  before  the  exhibiting  of  the  bill,  plaintiff 
•d  Uie  same  in    \^^  g^^  qq^  ^  latitat,  and  that  the  said  defendant  did 

satisfaction  and 

diitcharge  of  the  uqj^  at  any  time  before  the  plaintiff  prosecuted  that 

promises.     Re-  i   .     .m    i  •  a 

plication,  that  writ,  pay  to  the  plaintiff  the  said  sum  of  I9{^  puree!) 
bibiting  of  the  &C.,  Ill  manner  and  form  as  the  said  defendant  bad  above 
tiffhad  Mied  ~  iR  his  said  plea  alledged.  To  this  replication  there  was 
Md  ihat"£c  de-  a  demurrer  and  joinder. 

fcndant  did  not, 
before  the  plain* 

Sitt*wri'"*  .afanniifg,  in  support  of  the  demurrer.    The  pies  of 

thepiainUffthe  accord  and  satisfaction,  afteraction  brousrht,  is  a  good 

laid  sum  of  ^  j  • 

money  in  man-  bar  to  the  action,  Com.  Dig.  Pleader^  2  G.  I0«,  and  it 

ner  and  form  as  •         i"    i    ,  tt  i  i         i       i  J 

the  defendant  may  be  pleaded  generally,  although  the  payment  and 

Upen  d«nur.  acceptance,  which  form  the  gist  of  the  plea,  were  subse- 

that  Uic^iea  qucnt  to  the  issuing  of  the  writ,  for  here  there  was  no  coa- 

«u«^t  dlTnot  tinuance.    In  Cli/l's  Entries  (p.  202.)  there  is  apreccdenl 

allege  tlie  ^ 

payment  to  bare  been  in  ducfairge  of  tbf  c$9t$  and  4ama^  acovtd  1^  fCMon  of  Ummb- 

^wionnimce  of  ibe^jproomi,  « 

"...  (^ 
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of  a  plea  exactly  similar  to  that  which  is  pleaded  in  the  1329. 
present  case,  and  Lord  C.  B.  Comyns  refers  to  it,  as 
an  authority  for  the  principle  above  mentioned.  In  i^^ioil^ 
HoUand  v.  Joiirdirie^  1  Holt^  N.  P.  C.  6.,  Lord  C.  J. 
Gibbs  expressly  ruled  that  payment  by  a  defendant,  of 
the  debt  and  costs,  after  action  brought,  although  he 
held  a  receipt  for  the  sum  paid,  was  no  answer  to  the 
action  under  the  seneral  issue,  but  was  the  subjject 
matter  only  of  a  special  pica.  In  Sullivan  v.  Montagu  (a) 
it  was  conceded  in  argumenti  that  ft  matter  of  defence 
arising  after  action  brought,  might  be  specially  pleaded. 
The  pica  in  the  present  case  is  in  accorc^ance  with  diis 
rul^  and  by  shewing  that  payment  was  made  in  dis- 
charge of  the  promises  and  undertakings  mentioned  |n 
the  declaration^  offers  a  sufficient  answer  in  law  to  the 
action.  It  is  true  that  the  plea  does  not  allege  pay- 
ment of  the  damages,  accruing  by  reason  of  the  non- 
performance of  the  promises  and  undertakings  in  the 
declaration  ;  but  that  omission  is  supplied  by  the  plain- 
tiff's acceptance  of  the  sum  tendered  to  him,  and  having 
•Q  elected  to  take  that  sum  in  discharge  of  the  claim 
set  out  in  the  declaration,  he  is  thereby  precluded  from 
taking  the  objection  that  a  larger  sum  ought  to  have  been 
paid.  In  Perry  v.  Odingsell  [Jb)  the  defendant  pleaded 
payment  of  the  debt  only.  It  is  not  usual,  in  ordinary 
pleas  oF  payment  before  action  brought,  to  aver  that 
the  money  was  paid  in  satisfaction  of  the  damages. 
This  is  similar  to  the  plea  of  solvit  post  diem  to  debt 
on  bond,  which  has  been  decided  to  be  a  good  bar,  aU 
though  the  payment  of  interest  was  not  alleged.  It  does 
not  appear  from  the  replication  that  any  further  sum 
was  due^  and  the  presumption  is  in  favour  of  the  defend- 

(s)  Jh^.l(ii^  W  4IMs«o. 

•  M4  m^ 


GmwKu^ 
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ISM;      anty  who  nUeges  »  p»yiiiaiit|  socepled  irithout  dUv^' 
bjF  the  plaintiff. 

Jitaice^  oontra,  was  stopped  by  the  Court. 

Abbott  C*  J.  The  plea  avers  that  the  som  was 
paid  and  accepted  only  in  satisfaction  of  the  procaiae^ 
and  undertakings  in  the  deeUration^  bdbra  the  cxkubi^- 
ing  of  the  bill  by  the  plaintiff.  The  replicataon^  hg^ 
setting  out  a  writ  issued  prior  to  the  payment  and 
acceptance^  shews  a  further  demand  to  which  the  de- 
fendant was  liable,  viz.  the  costs  of  the  writ.  He  plea, 
therefore^  to  have  beoi  a  snflScient  bar,  should  have 
alleged  a  payment  in  discharge,  not  only  of  the  pro- 
mises and  undertakings  in  the  declaration,  bot  of  a^ 
costs  and  damages  accrued  by  reason  of  the  non-per- 
formance of  those  promises  and  undertakings.  That 
allegation  being  omitted,  the  plea  is  incomplete,  and  i$ 
not  a  legal  bar  to  the  action. 

Bayley  J.  In  the  usual  case  of  a  plea  of  psryment 
before  action  brought,  it  does  not  appear  upon  the  x^ 
cord  that  the  plaintiff  has  sustained  any  dam^  by  the 
non-payment  at  the  stipulated  time.  Assuriiing  this  to 
have  been  a  good  plea  when  pleaded,  yet  it  now  appeaifi 
by  the  replication  that  the  plaintiff  has  been  damnified 
by  being  compelled  to  issue  a  writ  The  pfauntiff  might 
have  rejoined  that  the  money  was  accepted  in  satisfius 
tion  of  the  damages,  as  well  as  of  the  promises. 

HoLROYD  J.  It  was  decided  in  Perry  v.  Odiftgsell{a)f 
that  payment  after  the  day  is  good  by  way  of  discharge, 

(a)  4jkbd.95a 

but 
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bntBot  oF  satkiactioii.  In  coTemmt  for  non-paytnent  *  l^tt.' 
of  rent,  riens  in  arrear  is  a  bad  plea,  becaase  it  con* 
lesses  the  covenant  to  be  broken,  and  tends  only  in 
mitigation  of  damages.  Here,  upon  the  whole  record,  it 
appears  that  the  plaintifFhad  a  cause  of  action,  in  respect 
cf  %hkh^  he  has  sustained  a  damage  which  is  yet  un- 
m^SsBffd.  The  defendant  ought  to  have  pleaded  that 
die  motley  was  paid  in  satisfaction  of  the  damages  su*- 
tttned  by  the  non-performance  of  the  promises. 

Judgment  for  the  plaintiff 


James  and  Wife  against  Tallent.  •'w*^^ 

T^EBT  against  the  defendant  as   executor  of  one  The  condiUoa 
Packard^  deceased,  upon  a  bond  given  by  the  latter  ciw  tiwt  t^ 
to  Susanna  JameSt  while  she  was  sole  and  unmarriedt  hSi'Sd  withT 
forsook    The  condition  set  out  in  the  declaration  re-  ''^T"  ^** '^a 
cited,  that  John  Packard  had  for  several  years  cohabited  ^,^y  **^i!? 
with  the  said  Susannoj  then  S.  Danbuj  and  had  by  her  lumcd,  and 

Jf»  /  tiMtihe  being 

twa  children,  G.  Danbg  and  L*  Danbyj  and  that  she  dMirous  to  put 

ftn  end  to  tho 

being  desirous  to  put  an  end  to  such  connexion,  bad  cooneiion,  had 
]nst}uested  Packard  to  make  a  suitable  provision  for  her-  ^u^r  lo  maka 
sdf  and  children,  which  he  had  agreed  to  do;  and  that  hm^ifud^^ 
Aftf^  the  request  of  Padtardy  had  procured  two  sureties  be'^ijS* 


tp  lenter  into  a  bond  to  indemnify  him  against  mo-  ^^>  "**  ^^^ 

kfatatidli;  and  that,  for  the  purpose  of  moking  the  the  obligor  en- 
tered into  the 
provision,  Packard  had  agreed  to  enter  into  the  bond  bond  in  que*- 

tiont  which  was 

declared  upon,  the  condition  of  which  was  declared  to  conditioned  to 

pay  to  tho  mo- 
ther yearly, 
during  the  joint  natural  liret  of  henelf  and  two  children,  a  certain  sum  therein  mentioned* 
the  annuity  to  be  applied  to  the  maintenance  and  education  of  the  children  as  well  as  of 
henelf;  or  in  case  of  the  death  of  the  two  diildren  therein  speciflci&lly  named,  then  the 
arae  anoui^  was  to  be  payable  to  her  during  her  life.  One  of  the  children  died  during 
the  lifetime  of  the  mother :  Held,  that  the  annui^  was  payable  to  her  during  her  Ufa  at 
alief^nt^ 


Smmu 
Ttuft«t. 
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I999i  be,  that  KPackcu-d should  pay  to  Susanna  jcarly»  doling 
the  time  of  the  joint  natural  lives  of  S.  Danby^  G.  Dan- 
biff  and  £•  Danln/y  an  annuity  qf  30/.  payable  by  four 
equal  payments  as  therein  mentioned,  tlie  said  annuity 
to  be  applied  to  the  maintenance,  clothing,  and  ^u- 
cation  of  the  said  G.  Danly  and  L.  Danby,  as  well  ^ 
for  the  maintenance  and  support  of  Susanna  Danbjf :  or 
in  case  of  the  death  of  the  said  G.  Danby  and  jL  Danby^ 
i[  Packard  should  after  that  event  happened,  pay  unto 
the  said  Susanna  Danly  yearly,  during  her  natural  life^ 
an  annility  of  302.  on  the  days  therein  before  mentioned, 
or  if  during  the  payment  of  the  first  mentioned  annuity, 
the  said  &  Danby  should  molest  or  interrupt  the  said 
Packard^  theft  the  obligation  should  be  void.  Breach, 
that  after  the  death  of  L.  Dauby,  but  during  the  }i%- 
tiipe  of  the  said  G.  Danby,  and  the  said  Susanna  Dattiy^ 
to  wit,  on  the  25th  December,  1821,  the  sum  o{^U  IQj; 
of  the  annuity  became  due,  which  the  defendant  refused 
to  pay.  Plea,  that  Packard,  in  his  lifetime,  well  and 
truly  paid  the  annuity  during  the  joint  and  natural 
lives  of  Susanna  Danby,  George  Danby,  and  Louisa 
Danby,  and  that  in  the  lifetime  of  the  said  G.  Danbjf 
and  before  the  said  sum  of  71,  lOs*  became  due  to  the 
said  S.  Danby  the  said  Louisa  Danby  died,  and  the  said 
G.  Danby  is  now  living.  To  this  plea  there  was  a 
general  demurrer. 

Cbiity,  in  support  of  the  demurrer^  contended  that  it 
was  the  manifest  intention  of  the  parties  that  the  ao^ 
nuity  should  be  payable  to  Susanna  Danby  at  all  events 
during  her  life.  The  contrary  construction  would  give 
Ibe  mother  an  interest  in  the  death  of  the  aurvlviog 
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cbilil;  because,  until  that  invent  happen«d|  th^  annuity       1629;' 
would  not  be  payable  at  alK 

Robimon  contra.  The  words  of  the  bond  are  set  out 
according  to  the  legal  effect,  not  the  tenor ;  and  the 
breach  a^sigrted  docs  not  correspond  with  the  condition, 
that  is,  that  Packard^  during  the  joint  lives,  of  Susanna 
Darif^t  George  Danby^  and  Z^uisa  Danby,  shoqid  paj 
to  &  Danbyy  yearly,  an  annuity  of  {JO/.,  or  in  case 
Oeorge  Danl^  and  L%  Danly  die,  he  should  pay  another 
annuity  to  Susanna  Danbj^,  The  first  annuity  is  to  be 
p^'able  only  during  the  continuance  of  the  three  joint 
lives ;"  the  second  is  to  be  payable  oply  on  the  determine 
ation  of  two  of  tlie  lives.  The  breach  assigned  i«,  that 
after  the  death  of  X.  Danbyy  and  during  the  lives  of 
Susanna  and  George  Danby^  the  defendant  did  not  pay. 
Mow  the  breach  is  not  within  the  condition,  either  in 
terms  or  effect;  for  joint  lives  mean  the  lives  of  all ;  and 
in  case  G.  and  L,  Danly  die,  means  in  case  both  of  them 
die.  If  the  argument  on  the  part  of  the  plaintiff  be 
well  founded,  he  might  have  set  out  the  ei!ect  of  the 
bond  to  be  according  to  the  &ct  that  has  happened.  . 
He  might  have  stated  that  thc^  condition  of  the  bond 
was,  that  If  Packard^  during  the  lives  of  Susanna  and 
GSorge  Danby,  should  pay,  and  averred  that  Susanna 
and  George  were  living ;  -  and  if  the  defendant  had 
pleaded  non  est  factum  he  would,  according  to  the 
plaintiff's  argument,  have  been  entitled  to  recover.  HJ 
on  the  other  band,  the  defendant  would  have  had  judg- 
ment  on  that  plea,  he  must  have  judgment  now,  because 
the  breach  does  not  come  within  the  meaning  of  the 
condition.  The  defendant's  plea  is  good,  for  it  is,  in 
ifa^  Sm  Tjmrt^  a  plea  of  |)erfbrmaii^  in  lb«  very  w«iids 

Qf 
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1822*  of  the  condition;  and  as  to  the  second  part,  itshevi 

-  that  that  condition  precedent  has  not  taken  plao^  witb- 

ngaitui  out  which  the  obligation  does  not  arise. 


Xf^VfEjn 


Adbott  G  J.  We  must  look  at  the  whole  of  the 
instrument,  and  must  put  such  a  construction  upon  it 
as  will  answer  the  manifest  intention  of  the  parties. 
Here  the  annual  sum  is  the  same,  and  is  payable  on  the 
same  days  in  every  event ;  and  the  object  appears  irom 
the  recital  of  the  bond  to  have  been  to  provide  for  the 
mother  as  well  as  for  the  children ;  and  if  both  the 
children  die,  the  mother  is  to  have  the  annuity  for  her 
life.  It  appears  to  me,  therefore^  to  have  been  the 
manifest  intention,  that  the  annuity  should  be  payable 
at  ail  events  during  the  lite  of  the  mother.  That  being 
so,  I  thidk  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Court. 

Judgment  for  the  pUinti£ 


./luJ^iit  Cox  against  Buckkell, 

OTiS3'tiutdr'  Q4MPDELL  moved  to  set  aside  the  judgment  in  this 
one  writ  against         case  for  irreirularity,  with  costs.     There  was  only 

Uirae  defend-  o  ^'  / 

ants  for  aepar-  one  writ  issued  against  the  defendant  and  three  other 
■cUon,  and  persons  for  separate  causes  of  action.  The  plaintiff 
three  leperaibe^  ^^^  separate  declarations  conditionally  against  the  de- 
ben^«(^°en-  fendant  and  two  of  the  other  persons  to  plead  within 
tcred  one  com-  fi^g^  fQ^,►  j^yg  ^f  jijjg  term,  and  three  separate  rules  to 

mon  appear-  "^  '  .  r 

"«  •«»'<*»»»  plead  were  given.    Subsequently  to  this,  on  the  12th  of 

IbraUtbe 

tbrea  defendanta,  and  ligited  three iiiterioeotoi7  judgmmts  as  for  want  of  a  pica:  Hdd, 

ihat  this  wae  ine^ar* 


$hmey 


BucKirtLL. 
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Jhme^  the  plfiintiff^s  attorney  filed  one  common  appear-        ISSi, 
•nee,  according  to  the  statute,  for  all  the  three  defend-  • 

ants,  and  signed  three  separate  interlocutory  judgments        a^ainii 
for  want  of  a  plea.     This,  he  contended,  was  irregular, 
inasmuch  as  the  plaintiff  could  not  enter  one  common 
appearance  after  having  delivered  three  separate  dedor- 
atious  de  bene  esse. 

Mayk  shewed  cause  in  the  first  instance.  If  the  de- 
ftadants  might  have  appeared  jointly,  and  put  in  the 
same  bail,  the  plaintifi^,  under  the  statute,  may  enter  one 
joint  appearance  for  all  three.  And  they  clearly  might 
io  have  done,  for  till  the  declaration  of  the  plaintiff 
tbey  cannot  tell  whether  he  means  to  declare  jointly 
l^ainst  all  or  not. 

Abbott  C.J.  This  rule  must  be  absolute*  It  is 
unnecessary  to  say  whether  a  joint  appearance  before 
declaration  delivered  would  be  irregular  or  not.  But 
after  separate  declarations  it  clearly  would  be  so.  This 
case  is  a  fortiori ;  for  here  the  plaintiff,  after  delivering 
separate  declarations,  has  himself  entered  a  joint  appear- 
ance. 

Rule  absolute* 

Campbell  then  applied  for  the  rule  to  be  absolute,  with 
co^s ;  but  as  it  appeared,  that  in  the  notice  of  motion 
given  to  the  plaintiff's  attorney,  it  was  stated  that  ap- 
plication would  be  made  to  set  aside  the  writ,  and  all 
subsequent  proceedings  for  irregularity,  the  Court  re- 
fused the  costs,  inasmuch  as  it  clearly  appeared  that  the 
writ  was  regular. 
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t9M. 

^^uSL  The  Kino  against  James. 

A  commitmeBt  f^AMPBELLj  on  a  former  day,  moved  for  a  writ  of 

fer  a  contaDBty  ^^ 

being  •  com-  habeas  corpus  to  the  keeper  of  the  gaol  -for  the 

pttniabment,      ooonty  of  Caemuorthtn^  to  bring  up  the  bedjr  of  the  de» 

tioM  ccrudLT    fendant,  od  the  graund  that  he  had  beea  iU^ly  eon- 

ql^ti^com.  ■Mtted,  by  two  justices  of  the  peaco^  for  contempt,  uad«r 

SiSSlJt^u'    ^^  following  warrant  of  two  justices:  ♦^  Receive  iota 

bdb^u^    your  custody  tho  body  of  Thomas  Jame$i  sent  by  ui,  and 

5u"*^hli?    ^■18^  hy  U6,  upon  view  for  insulting  behaviear  1^ 

wards  us,  by  telling  us  that  we  were  biassed  and  fm- 

judiced'in  our  conduct  towards  him  as  magistrates,  in 

Iho  due  exootttioB  of  our  officp  as  magistrates  of  the 

aoiiuty  of  QterwuoikeHf  and  keep  hiqi  in  ci^atodj  anllt 

he  shall  be  discharged  by  due  course  of  law.*    He 

contended,  first^  that  justices  of  the  peaoe^  not  sittiag 

in  a  oourt  of.  sessions,  had  no  jiower  to  oemmit  for 

a  contempts  and,  secondly,  upon  the  &ota disdeiid  ia 

his  affidavit,  that  the  defendant  had  not  been  guilty  of 

af^^^ontcqipt  for  which  he  could  lawfuUy  be  committed. 

In  addition  to  these  objections,  thcie  was  a  third  which 

appeared  upon  the  face  of  tbe  warrant.    For,  at  all 

events,  as  this  was  a  com^iituieiit  for  puoiahmcut,  it 

oiight  to  have  be?n  for  a  time  certi^ini  md  as  there  wsi 

no  course  of  law  by  which  tlie  defendant  could  be  ^ 

charged)  9u<:h  a  commitm^t,  if  valid«  wiotiniri  lo  pe^ 

Abbott 
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Abbott  C.  J.  Without  giving  any  opinion  upon  the 
power  of  a 'justice  of  [5eacc  to  commit  for  a  contempt, 
tills  warrant  appears  to  us  to  be  bad,  for  not  committing 
for  a  time  certain.     Take  the  writ. 

The  defendant  being  now  brought  up,  under  the 
habeas  corpus,  Campbell  moved  that  he  might  be  dii^ 
charged. 

Taunton  appeared  for  the  mngistfates,  and  statedi 
that  he  had  affidavits  of  the  facts  of  the  case,  to  shew 
the  nature  of  the  contempt,  and  that  he  meant  to  con- 
tend, that  the  magistrates  were  justified  in  committing 
ior  a  contempt. 

Abbott  C.  J.  Supposing  a  contempt  to  have  been 
committed,  and  the  magistrates  to  have  had  power  to 
commit  for  the  contempt,  can  you  contend  that  a  com- 
mitment  in  this  form  is  valid  ? 

Taunlpn  admitted  that  he  could  not  support  the  va- 
lidity  of  the  warrant. 

Defendant  discharged,  (a) 

(a)  See  S  Eaiok.  A  C.  e.  I.  f.  16.  IUm  ▼.  Darhy,  8  Mod.  199.  Jh- 
^  ▼.  WriglUson,  Salk.  608.  Me*  V.  Kiweff  Sifung0, 49a  P4M  f .  44' 
dmiton,  Peake,  N.  P.  C  62.  Mai,hcw  ▼.  LocUe,  7  Taunt.  eS.  JBuMbeCu 
uam,  Vamgkan,  138.    Rex  ▼.  Oementf  AB.^  A.^l^ 
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J^-wrf-f.  WiLUAMs  against  Pbatt. 

Jkm  99A.  ^* 


Where  »  plain-  TN  this  case.  wfaich  was  tried  at  the 

tir  bad  been        1  ' 

Doniuitcd  at  after  last  Hilary  term,  the  fdiuntiff  wav 

nisi  pritis  on 

tbe  ground  of  a  the  grouod  oF  a  variance.  The  declaration  recited,  that 
betimni^*°^  plaintiff  was  possessed  of  a  certain  memonmdaai  t>r  ar- 
out!and^at  ^^^  ^^  agreement,  &c.,  and  also  of  cectaiB 
CMrt*  ^nted  ^^  ^^  ^^  ^"^  ^  ^'^^  agreement  b6t#0en  die j 
anew  trUi  with  y^it  the  plaintiff  should  sell  to  the  defiendaafc  the  Aasl 

leave  to  amend 


the  declaration,  oijeiUioned  memorandum,  and  the  following  i 

generally  on 

payment  of       and  that  the  plaintiff  would  relinquish  and  \ 

oostiy  with 

liberty  to  the  defendant  the  said  first-mentioned  memorandum  or  «r- 
plead  dc  n^  ^icles  of  agreement  on  the  1 1th  day  of  .it^ai^  1B21.  At 
the  trial,  tbe  agreement  prodaood  in  supputof  tfaii^ns 
es  foUows  <'  Memorandum,  &e.  Datfid  ^BttiisagraiJo 
sdl  to  %hbn  Pratt  the  following  artidie%  via. 
ment,  &c.,  also  the  following  fixtnras,  &c.  -  Thei 
D,  W.  agrees  to  relinquish  and  give  up  to  J*  P.  the 
aforementioned  articles  on  the  ilth  of  At^ust^  1821/* 
At  the  trial,  the  Lord  Chief  Justice  was  of  oj^nfon,  diat 
he  word  '*  articles,'*  in  the  latter  part  of  tbe^igiwie^l, 
meant  to  include,  not  merely  the  articles  of  agipefawpt^ 
but  the  fixtures  also.  And,  on  Scarletfs  applying  to  set 
aside  this  nonsuit,  the  Court  were  clearly  of  the  same 
opinion.  But  they  granted  him  a  rule  nisi  for  a  Bew 
trial,  with  leave  to  amend  his  declaration  <m  payment 
of  costs. 
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Crunuy  and  Lowes  shewed  caiuie.    They  referred  to       lBt2* 
Hoar  T.  JfiS  (a)|  where  the  plaintiff  was  nonsuited  on  a  ' 

Willi  A  Mt 

▼eiy  unimportant  variance  between  ^\  storehouse^'  and       ogabm . 
^  stordionaes."    And  yet  the  Court  afterwards  refused 
a  similar  aiqiHoalaon  to  the  present*  (i)    At  any  rat^  the 
amendment  should  be  confined  to  this  particular  error, 

uratlMfiau  jfte  plaintiff  will  be  at  liber^  to  remodel 

•AirdMlBsaiioii  altogether. 

Scurkti  and  Seaier,  contriL     Amendments  of  this 
:  have  kldy  been  allowed  by  the  Court.    And  they    . 
to  HMead  t.  Abrahams  (c),  where  a  similar 

'^ppKeatiim  was  allowed  by  the  Court  of  Common  Pleas. 

» 

A&d  as  das  is  on  payment  of  costs,  the  Court  will  grant 
Hmnm  to  amend  generally. 

Per  Curiam.  This  rule  must  be  absolute  upon  pay^ 
wmt  of  costs.  The  plaintiff  should  be  at  liberty  to 
iind  bb  dedaration  generally,  and  the  defendant  may 
*lhai  ekher  pkad  de  noro  or  demur  to  the  dedaratacm, 
iBBidhift  as  he  may  b^  adrned. 

Rule  absolute  aoeordfaigly. 

(b)  This  doa  not  appev  by  dM  report,  but  it  WM  oertifitd  to  th«  Court 
hf  Ckueltet  tilt  twmmA  m  thtt  etuse, 
i^  a  Vmm^UU 


Vol.  V.  3  N 
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IMS. 


Tiu$day.        LuxMORE,  Getit,  ODe,  &c.  against  L^thbridoe, 

Gent,  one,  &c. 

SlS^^      HTHIS  waft  an  aotion  brought  by  the  plaintiff,  tt  at^ 
courts  ieec  of  a       .  tomev  of  tliis  court     The  bill  of  partioilan  de- 

manor  by  tho  ^  ' 

■teward.  are       Uvered,  Stated  the  cause  of  action  to  be ;  Ist,  a  bill  for 

charges  fok  bu- 

■iMMooiinactod  paying  fan ;  2d,  bills  of  costs  in  several  actions  of  gect- 
fessbnal  cba-     ment  $  8d,  a  bill  of  fees  and  disbursements  for  holding 


tomej,  and  ^^  coarts«leet  of  the  manor  of  Paris  Gfonfen,  m  the 
w!!!tS^^c.  ^^^^y  ofSuny,  of  iHiich  the  plainriff  was  the  steward. 
J^«2|^^  On  a  summons  being  taken  out,  Bqyley  J.  ordered  the 
found  in  a  bill  ^^q  g^t  items  to  be  taxed,  but  declined  makmir  any 

containing  ^      ' 

other  taxable  order  as  to  the  last.  A  rule  nisi  was  obtained  by 
Coleridge  for  referring  the  last  bill  of  coste  to  the  master 
to  be  taxed,  the  defendant  undertaking  to  pay  what 
waa  due^  if  any  thing*  In  the  affidavits  in  answer,  it 
was  iwom  that  former  bills  for  holding  the  oourtsJiad 
been  previously  paid  containing  similar  charges.  As  to 
this  the  defendlmt  stated,  that  these  had  been  paid  in 
ignorance. 

Pattesan  shewed  cause.  Here,  the  bill  is  not  taxable. 
It  is  true^  the  bill  of  particulars  contains  some  taxable 
items.  But  that  does  not  make  the  whole  taxable^jt 
only  makes  the  other  items,  if  legal  charges,  and  con- 
nected with  his  professional  character,  taxable :  as  for 
instance^  conveyancing  charges,  Mawbrajf  v.  Fleming  (a). 
Here^  the  charges  are  not  of  this  description,  they  are 

(a)  11  JSatf,SS5. 

only 
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only  for  work  and  labour^  and  motwf  cKpoided  on  b^t       )909« 
balf  of  the  defendant,  and  they  consist  partly  of  dis*      j^^^^n, 
bursements  by  the  steward,  and  partly  of  his  nocemry    jjf^^^ 
ezpences^  and  there  are  no  fees  or  allovanees  to  tli# 
steward  for  granting  leases,  &o»    This,  thareforve^  was 
not  bosiness  connected  with  his  professional  cbamctor 
ai  m  attorney. 

Colmdge  contns  was  stopped  by  the  Court* 

P0r  Curiam.  We  think  this  was  business  dope  by 
the  plaintiff  in  his  professional  character  as  an  attornigr* 
The  office  of  9^  steward  of  a  manor  is  on#  uwaUy  99 
fiUed,  and  requires  Icjgal  knowledge*  Th^se  dwg^ 
nuisjt  therrfore  be  sut^ect  to  laxation  under  the  cir- 
cnmstancffs  of  this  case. 

]iaIeabsohi<e.(a) 

(a)  See  In  re  Jitken,  AB^^A.  49.  Bm  ▼•  Humphrtjfh  9  Boi.  f 
i^«ff.  845.     Moar^kafft  cue,  8  BUdn.  91S.     £z  ptfte  C  fi  CUUie, 

e  SMst.  iei.»  sad  Asvr'f  ^ 


The  King  agamst  The  Lon]>on  Awumnce      TSatA^, 
Company^ 

JpULUEB  applied  to  the  Cocu-t  for  a  rule  nisi  jbr  a  ^i^  Comtwfli 
mandamus  to  the  defendants,  requiring  them  to  mJSmuto  • 
permit  a  transfer  to  the  assignees  of  Timhrell^  aliydL-  ^^^Sl^^^ 
rupt,  of  eighty  shares  in  the  capital  stocK  of  t)ie  .cpr-  S^*iS^ 
poration  then  standing  in  their  books  in  the  bankrupt's  5k^?^L{l! 
name.  The  affidavits  stated^  that  a  commission  issued 
against  Tiwirdlf  who  was  then  in  partoerahip  with  two 

3  N  2  other 
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1822/      oCber  penonsi  dated  8th  F^ruary^  1821,  under  which 
'  ■    '        he  was  declared  a  bankrupt,  and  assignees  appointed. 

Xa9  KfVtt 

mgum^       At  the  time  he  became  bankrupt  he  held  in  his  own 
Hmmiiii  G^  rigbt,  80  shares  in  the  London  Assurance  Corporation^ 
by  yiitue  of  which  he  was  a  director.     By  the  charter, 
no  person  is  qualified  to  be  a  director  unless  he  has,  at 
the  time  of  being  chosen,  a  ^ven  amount  in  thdr  stock 
in  his  own  name,  in  his  own  right,  and  for  hb  own  use, 
and  not  in  trust  for  any  person  whomsoever;  and  an 
oath  to  that  efiect  is  required,  and  was  taken  by  the 
bankrupt  when  he  became  a  director.    By  the  charter, 
assignments  and  transfers  of  stock  mast  be  made  in  a 
particidar  form  therein  pointed  out,  and  no  other  way 
or  method  is  to  be  used,  nor  can  any  transit  except 
one  so  mad^  be  good  or  valid  in  law.     The  company 
had  refosed  to  permit  a  regular  transfer  of  the  shares 
into  the  names  of  the  assignees  to  be  made,  and  assigned 
two  grounds ;  1st,  because  they  had  received  a  notice 
from  the  solvent  partners  of  the  bankrupt,  that  the 
shares  were  joint, property :  and  2dly,  that  the  company 
.  themselves  cbdmed  a  lien   for  a  debt  due  to   them. 
Upon  these  facts  he  contended,  that  the  Court  should 
grant  a  mandamus  for  a  transfer  to  the  assignees,  the 
legal  representatives  of  the  bankrupt,  leaving  the  parties 
to  establish  these  claims,  if  valid,  afterwards :  and  he 
referred  to  Afumpnous  (a),    where  a  mandamus  was 
granted  to  swear  in  a  director  of  the  Amicable  As* 
surance,  which  is  a  company,  like  this,  created  by  a 
charter  from  the  crown.     The  case  of  Rex  v.  The  Mayor 
tf  London  (&)  was  the  instance  of  a  mandamus  to  restore 
a  person  to  the  ofiice  of  the  clerk  of  the  Bridge-house 

fistatfgi 
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estates,  and  in  Middletori^  case  (a),  a  mandamus  was        ISdtf. 
granted  to  restore  Middleton  to  the  treasurership  of  the      <xie  i^j^a 
New  Biver  Water  Company.     It  appears,  therefore^  that    '^^^S^^cLm 
the  Court  have  interfered  in  private  corpcMrations.   Here^   Aanwocs  C*, 
the  assignees  have  no  remedy  at  law,  unless  the  G>urt 
grant  this  rule,  and  in  Rex  v.  The  Marquis  <^  SU^ 
ford  (A),  BuUerJ.  lays  it  down,  **  that  a  party  applying  for 
a  mandamus  must  make  out  a  legal  right ;  though,  if 
he  shew  such  l^al  right,  and  there  be  also  a  remedy,  in 
equity  that  will  be  no  answer  to  the  application."     Her^ 
the  assignees  have  a  legal   right,  as  representing  the 
bankrupt  to  a  transfer  of  these  shares.    In  the  case  of 
Bex  V.  7^  Bank  of  England  {c%  there  was  no  legal 
right  on  the  part  of  the  applicant.     That  case  is,  there* 
fore,  distinguishable  from  the  present. 

Per  Curiam.  We  are  not  aware  of  any  instance  of  a 
mandamus  like  the  present  having  ever  been  granted^ 
and  if  we  were  to  grant  this,  we  should  be  called  upon 
to  interfere  in  all  cases  of  dispute  between  the  members 
of  private  corporations.  This  company,  although  car- 
ried on  under  a  royal  charter,  is  a  mere  private  partner- 
ship. But  the  writ  of  mandamus  is  a  high  prerogative 
writ,  and  is  confined  to  cases  of  a  public  nature.  The 
rule,  therefore,  must  be  refused. 

Rule  refused. 


(a)  1  SUf.  169.     1  Lw,  187.  &  C 

(6)  5T.R.  65U  (c)  2M.t  Jt,690. 


9NI 
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1829. 


^MseST  T^^  KiKf<»  against  The  Earl  df  Cadooan. 

HTHE  defendant  was  indicttd  for  a  public  nmaa^^ 
not  repairing,  pursuant .  to  his  liability  rattooe 

tenurse,  a  bank  and  wall  next  to  the  river  'nameSf  and 
tiM  Court  wiu*  protecting  from  the  river  a  public  highway,  in  the  panda 
to  aiiovr  tiM       of  Chdsea.    Plea,  not  guil^. 


tk»u^heua 

^^m^fj^  C^^  "^^  moved  for  a  rule,  calling  upon  hio^  be 
^^t^S^  being  the  lord  of  the  manor  of  Chekea^  to  permit  tfe 
purpoNofob-    inspection  of  the  court  rolls   of  tb^   court-leeC  and 

tumngeriileiioe 

in  support  of     court^baroD  of  that  manor,  on  an  aflSdavit  from  the 

the  proicctttioik. 


solicitor  for  the  prosecution,  that  such  inspection 
necessary  for  the  prosecutor's  caaei  and  that  it  had 
been  refused.  And  h^  contended  that  this,  thongb  m 
form  a  criminal  proceeding,  was  really  to  try  tbo  right 
of  repair,  which  was  a  civil  right;  and  tbersfore^  Ibat 
Uiis  fell  within  the  ordinary  principle  in  which  tbe  Wt- 
spectton  of  corporation  books,  Sec  is  ordered  bytlK 
Court 

But  the  Court  thought  that  this  was  a  erimlDal 
proceeding,  and  that  a  party  was  not  under  such  eir- 
cumstances  bound  to  furnish  evidence  which  might 
ultimately  criminate  himself, . 

Rule  refused,  (a) 

(a)  It  did  not  appeal  by  the  affidaiit,  but  it  was  stated  in  moving  the 
inky  in  answer  to  a  question  from  tbe  Court,  that  the  prosecntor  ma  a 
tenant  of  th?  manor. 


IN  THE  Thibd  YfiAa  OB  GEORGE  IV. 


A3EAHAH  against  Puoh.  JSl'aS^lr' 


/^ASELEE  shewed  cause  against  a  rule  to  stay  tho  ^o  < 

proceedings  in  an  action  on  a  judgment  pending  theprooMdUng* 


a  writ  of  error  on  that  judgment.     At  the  time  the  rule  judg^H^oirMMt- 

msi  was  bbteined,  bail  liad  not  been  put  in  and  perfected,  emr,  uo^iMl 

but  before  cause  shewn,  that  had  been  done.     He  con-  l^^?*^*?^. 

in  aoopOTCCiM* 

tended  that  the  defendant  had  no  right  to  mdce  the 
motion  tUl  bail  had  been  put  in  and  perfected,  and 
tiierefore  the  rule  must  be  discharged,  and  cited  Smith 
i.  Shepherd  {fiL\  and  BickneU  v.  L(mgsiqff:{b) 

Scarleit  and  Chitty,  contrd,  contended  that  the  cases 
were  distkiguisbable  on  the  ground  that  here  the  bail 
had  DOW  been  perfected. 

Per  Curiam.  That  is  immaterial;  we  are  to  look 
t»  the  state  of  the  circumstances  at  the  time  the  rule 
was  obtained;  and  we  think,  that  in  order  to  ex- 
pedite proceedings  in  error,  it  is  at  all  events  right  to 
hold,  that  a  party  shall  not  be  allowed  to  make  any 
matiMi  ittider  such  circwnstances  until  he  has  put  in 
and  perfected  his  bail. 

Rule  discharged  with  costs. 

(a)  S  T.M'9.  (6)  6  T.  R.453. 


3N  ♦ 
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)822. 

HTgdMMdm  NizETiCH  against  Bokagich. 

WhM  •  pWn-  f^URtTEY  had  obtained  a  rule  niri  for  the  iatAaxgp 

IlL^US^  of  ^«  defendant  out  of  thecustody  of  the  ih^riff  of 

2lJ^'^  MdOaex.    It  ^ipeared  that  the  defendant,  who  waa 

tmmUmeufr  foraimer,  had  come  over  to  this  coantiy  to  aeltla 

iagtiitfttlied*.  ^_/     ,^    ^        ,  ._.^        _=_.._!._  .u.  i-_ 


!•     some  affiurs  with  .the  plaintifl^  against  whom  thefino, 

^^  iotv-  of  which  the  defendant  was  one,  claimed  a  baknci^ 
*^^  te^  which  by  the  affidavits  was  stated  to  be  upwards  of 
""itlrt     ♦OOOfc,  and  it  appeared  also,  that  the  phdnti£^  who 


^S^teiy.  wa»  «  prisoner  in  the  King's  Bench,  had  applied  to  die 
^iSdi^rnot  iMolvent  court  for  his  discharge,  and  in  his  schedule^ 
hftTiog  dMiiad  jig^  represented  the  defendant's  firm  as  creditors  to  the 
Mchkmrbj     amount  of  40002.      There  was  also  a  letter,  dated 


diBtto  him  had 


HMft' the  debt    November  2^  1821,  in  the  plaintiff's  hand-writing,  ia 


ammmwrnmB-  which  he.  Stated  that  the  defendant's  firm  were  his 
^itB^jtofL  principal  creditors.  Notwithstanding  these  circum- 
stances, the  plaintiff  had  made  the  requisite  affidavit  df 
debt,  and  had  caused  the  defendant  to  be  arrested  on  a 
bill  of  Middlesex^  indorsed  for  bail  for  2000/.  under 
which  ho  was  at  present  in  custody.  The  affidavits 
contra*  denied  the  facts  alleged,  with  the  exception  of 
the  letter  above  referred  to. 

Scarlett  shewed  cause,  and  contended  that  the  Court 
would  not  go  into  the  merits  of  an  arrest  upon  affi« 
davits. 

Gumeyt  &nd  R.  F.  Richardsj  relied  upon  the  hard- 
ship of  th^  case^  and  the  plaintiff's  not  having  denied 

the 
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the  letter,  or  allt^ged  that  the  debt  had  arisen  subse-        182({4 
qiiently  to  it. 


Per  Curiam.  Our  opinion  is  entirely  founded  upon 
that  letter,  in  which  the  plaintiff  speaks  of  the  defend- 
30^s  'firm  as  his  princqaal  creditors :  now  that  letter  he 
<Mmld''m>l  bat  have  denied,  unless  it  were  genuine.  We 
dldnotdisputev  .that  in  general  the  rule  is  as  stated  by 
tile  pianitifTs  counsel)  but  we  think  this  an  exoeptiom 
0iir  <fisGharging  the  present  defendant,  will  not  however 
jdbtd  a  pveeedsBt  for  many  motions  of  the  kind  la.futnre. 

Rule  accordingly. 

^€U»  It  being  tttewtrdt  foggeited  Hiat  the  letter^  which  iru  in 
JUJiant  did  not  beer  the  interpretation  put  upon  it,  that  question  wm 
jrefiBRsd  to  the  ] 


Nisnicu 

fioVAOCS. 


Wbite  against  Gompbetz.  June^eS!.' 

/^UrrTY  had  obtained  a  rule  nisi  for  setting  aside  Where  a  de- 
the  last  detainer  of  the  defendant  in  this  cause,  and  pr^ioui^Hn 
all  proceedings  thereon  with  costs.     The  aflSdavits  in  ^^  fwaSbt 
support  of  the  rule  stated,  that  on  the  30th  of  Mai/,  \^^^^  ^ 
k  detainer  was  lodged  against  the  defendant,  then  a  bim,  but  for  too 

•       .  "  large  a  niniy 

prisoner  in  the  King's  Bench,  for  1785/.     And  on  the  and  on  this  be- 

*  .     1  1  '  «     •       *°lf  discovered 

31  St  of  Mavy  this  defendant  was  discharged  as  to  this  in  a  few  houn, 

-,-,-«  -       the  plaintiff  die* 

detainer,  and  a  fresh  detainer  lodged  for  1180/.  only,  continued  on 
The  plwntiff  on  the  same  day  served  a  notice  to  dis-  S2S*«M?be- 
contiiiue  the  first  action  on  payment  of' costs,  and  on  ^t^ofSSii 
Ist  Jitney  the  costs  were  taxed  and  paid.     The  defendant  Jj^Jg^'^'^dd 
was  previously  in  custody  in  execution  for  317/.  at  the  that  this  second 

*  ^  'f  detainer  was  re- 

suit  of  another  person.     The  affidavits  on  the  otlier  guiar,  and  that 

■^  .....  It  was  not  like 

thecaseofa 
^%UtiiUmt9tfVrk¥^9mn9tbemttdeHatheeotuhtnfekempaid^ 

fide 
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IS22*  side  stated,  that  it  was  merely  a  mittoka^  and  dial  in  m 
few  hours  after  it  was  discovered,  notice  was  sent  to  th^ 
Marshal,  that  the  defendant  was  only  to  be  detained  for 
1180/.,  and  on  the  next  day  the  dificontiniiaiice  took 
place. 

Denman  shewed  .cause,  and  contended  that  this  was 
not  Che  case  of  a  new  arrest,  but  only  a  corfectioa  of 
the  former  one.  And  here  the  defiendant  faaa  anitauied 
no  ineontenience,  for  the  mistake  imng  diaeowerad^ 
notiee  of  it  was  immediately  prmik  to  the  Marshal. 

Chitti/  contra.  Here  the  defendant  has  been  detained 
tor  several  hours  on  a  debt  of  17S5A,  whereas  be  ought 
to  have  been  detained  for  only  1 180/. ;  and  io  ojdfijr  to 
obtain  the  rules,  he  must  give  security  to  the  Marshal, 
which  is  thereby  altered.  He  cited  Moiling  v.  Buck- 
hcltz  (a),  which  was  the  case  of  an  arrest  upon  a  fresh 
writ,  and  contended  that  there  wits  no  distincUon  between 
that  cause  and  the  present 

The  Court  were,  however,  of  opinion,  that  the  cases 
were  dlstinguidiable.  Here  the  defendant  was  pre- 
viously in  custody.  This  is  merely  rectifying  a  mistake 
in  the  amount  ipr  which  he  was  detained,  which  might 
have  been  done  without  discontinuing.  And  the  plain- 
tiff is  not  to  be  prejudiced  by  having  discontinued,  and 
thereby  placed  the  defendant  in  a  better  situation. 

Bulf)  discharged  with  oosfei* 

* 

(a)  a  J/.  41-  5*.  153. 
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Blackhurst  against  Bjjlmer.  ^^^Z' 

'T^HIS  caic  stood  No.  90.  in  the  printed  list  at  the  where  a  cmiae 
sittings  in  term ;  the  defendant's  counsel  objected  to  ^^{^^^' 
itM  beinff  tried  out  of  its  turn,  and  declined  to  appear  ^  ^""^  "^'*" 
for  the  defendant.    The  written  list  of  causes,  affixed  in  written  liataf- 

fixed  at  the  out- 

tne  usual  way  on  the  outside  of  the  court,  did  not  ex*  side  of  the  court, 

and  was  tried 

t«nd  beyond  Nob  26.  of  the  printed  list.    The  cause  was  (being  stated  to 

bowever  tried  by  Best  J.  on  the  ground  stated  to  him,  ed  cause) ^the  ~ 

tbat  there  was  no  substantial  defence  to  the  netion ;  and  d^Tendanr^! 

that  there  were  witnesses  for  the  plaintiff  remaining  in  i^'Sifng  to^ 

imm  on  purpose,  whose  residence  was  in  Lancashire.  ^'^^^^^^^ 

Ho  affidavit  of  merits  was  now  produced  in  support  of  P*^*'»  •"<*  **>• 

'     .  ^^  Court  refused 

the  application.  a  new  trial, 

there  being  no 

«ffidMk«rfl». 
rits. 

D.  F.  Jones  now  moved  for  a  new  trial  in  this  case, 
fuid  eontended  that  the  trial  was  irregular.  The  pre- 
aent  case  goes  a  great  deal  further  than '/bun/rin/Vr  v. 
Bradbenry  (a),  for  if  this  Verdict  can  be  supported,  any 
eause  in  the  printed  list  at  whatever  distance^  may 
be  taken,  and  a  defendant  applying  to  set  aside  the  ver- 
dict, may  be  compelled  to  swear  to  merits.  If  this  be  so 
the  written  list  would  have  the  effi*ct  of  misleading  in- 
stead of  assisting  the  persons  interested.  Besides^  if  this 
be  Mgnlar,  both  counsel  and  attoniies  will  be  obliged  to 
Intend  during  the  whole  of  the  sittings  de  die  in  diem, 
and  the  uncertainty  will  also  be  most  inconvenient  both 
to  parties  and  witnesses. 

(a)  9^1-^.328. 

Abbott 


M6 
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1822. 


BLACKHUlflX 

against 
BuuiXft. 


Abbott  C.  J.  There  is  no  injustice  in  the  particular 
case,  inasmuch  as  the  defendant  does  not  venture  now  to 
swear  to  merits.  Nor  is  there  in  the  present  instance  any 
inconvenience,  either  to  the  counsel  or  the  attorney  for 
the  defendant,  for  both  were  in  fact  present  at  the  time  of 
the  trial,  but  the  counsel,  as  a  matter  of  policy,  did  not 
chuse  to  appear.  With  respect  to  the  general  rule,  it 
may  be  doubted  whether  the  modem  practice  of  putdng 
up  written  lists  has  not  done  more  harm  than  good:  but 
at  all  events  it  cannot  be  permitted  that  a  defendant  in 
any  case  shall  prevent  a  judge  from  trying  a  cause  in 
the  printed  paper,  that  he  may  think  proper,  merely 
for  the  purpose  of  delay,  or  at  least  without  shewing  some 
substantial  ground  either  of  justice  or  convenience. 

Rlilerefiised. 


/vfieSGtfa. 


Oliva  against  Johnson. 


Where  a  plain-    A   Rule  nisi  had  been  obtained  in  this  case  for  security 

tiff  carried  OQ      -^^    /.  a.  j    ^      •  j-  •     .1 

buBineM  abroad,  ^^^  costs,  and  Staying  proceedings  in  the  mean  time. 

^e^^^'  The  affidavits  on  the  part  of  the  defendants  stated  that 
toXbut  w1^"  the  plaintiff  carried  on  at  Qiiebec  in  Canada^  the  busmess 
in  ^ng/a»d  at  of  an  auctioneer  and  general  merchant,  having  no 
bringing  the  ac  house  of  trade  or  permanent  residence  in  this  country; 

tion,  and  it  was        j     t  j  . 

iworn.  had  no   Aud  that  as  deponent  was  informed  and  believed,  the 

intention  of  leay-     1    .      .^  ^ 

ingtbeoountry :  plaintiti  was  a  Canadian  by  birth,  and  had  perma- 
wasnoBuffici*  nently  resided  at  QjiebeCj  except  during  his  occasional 
^'a^'i^ti^  ^^^^^  ^^  ^^s  country  on  matters  connected  with  business. 
Sit^^SuA  The  affidavits  of  the  plaintiff's  attorney  stated,  that  the 
di.rin^y"wom  P^^^^  ^^^^  resided  at  Liverpool  for  upwards  of  twelve 

iuci  ^LTi^  *°  1  intended  to  continue  to  reside  here.     Held  also,  that  it  is  no  answer  to 

SS^rTL*i!'  *^t  "^T  i*  ?r°»8»>*  ^  Purwce  of  Jibert;  r^erred  by  the  Vice, 
i^anceuor,  ii  n^t  being  brought  by  hb  dii«ction, 

montbsi 
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months,  and  still  resided  there;  and  that  deponent  did        1822. 
not  believe  that  the  piaintiiFhad  any  intention  of  leaving        ouvT 
the  kingdom,  as  he  had  often  told  him  (the  attorney,)        agamst 
that  he  had  not.     The  affidavit  further  stated,  that  the 
defendant  had  sued  out  a  commission  of  bankrupt  against 
him,  which  being  disputed  by  the  plaintiff,  the  Vice- 
chancellor  ordered  the  plaintiff's  petition  to  stand  over, 
with  liberty  to  him  to  bring  an  action  at  law,  to  try  the 
validity  of  the  commission,  and  that  the  present  action 
was  accordingly  brought  for  that  purpose. 

2).  F.  Jones  now  shewed  cause.    The  defendant  is  not 

« 

entitled  to  demand  security  for  costs.     In  Porrier  v. 
Carter  (a),  it  was  held  that  a  plaintiff  is  not  compellable 
to  find  security  for  costs,  on  the  ground  of  his  being  a 
foreigner^  if  he  reside  in  England :    and  in  Maria  v. 
Hall  (&),  the  Ck>urt  adopted  the  same  rule  even  where 
the  plaintiff  was  not  voluntarily  resident  here,  but  was  a 
prisoner  at  war,  actually  confined  in  prison ;  nor  will 
the  Court  require  security  for  costs  on  the  ground  of 
the  plaintiff  being  a  bankrupt,  Anonymous  (c).    Besides, 
it  is  a  decisive  answer  to  the  present  application,  that 
this  is  an  action  brought  in  pursuance  of  liberty  granted 
by  the  Vice-Chancellor,  upon  the  hearing  of  a  petition 
in  bankruptcy,  for  the  purpose  of  trying  the  validity  of 
the  commission.    In  M^Ctdlock  v.  Sobinson  {d)  the  Court 
of  Common  Fleas  decided,  that  security  for  costs  could 
not  be  required  in  an  action  of  this  kind,  even  though 
the  plaintiff  with  all  his  family  were  at  the  time  gone 
to  reside  at  New  York  in  North  America.    It  would  be 
most  unreasonable  to  stay  proceedings  until  security 

(a)  1  J7.  JBL  106.  {b)  2So$.^Pvl.  S36. 

(c)  2  Tauni.  6U     .  (d)  2  New  Reju  552. 

given, 


JovraoiTt 
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1899.  giveni  when  the  defendant  has  taken  all  the  plaiiitiff*i 
^~^  property  under  the  commiisiony  and  when  his  right  to 
take  the  property  is  the  distinct  object  of  the  action* 

Parke  contra,  having  observed  that  this  was  an 
action  brought  not  by  the  direction  of  the  Vioe-Chan- 
cdlor,  but  merely  in  pursuance  of  liberty  reservedy  the 
petition  being  ordered  to  stand  over  in  the  mem  ttm^ 
was  stopped  by  the  Court. 

Per  Curiam.  As  to  the  first  point,  the  affidarit  is 
not  sufficient :  it  should  go  further,  and  state  that  the 
plaintiff  has  been,  and  is  now  a  resident  in  this 
country,  and  that  he  intends  to  ooniinue  to  reside  here. 
As  to  the  second  point,  the  case  of  an  action  brought 
by  the  direction  of  the  Vice-Chanodlor,  diilen  widely 
from  that  of  an  action  brought  merely  in  pursuance  of 
leave  or  liberty  reserved.  If  this  had  been  a  case  of 
the  former  kind|  it  would  have  been  distinctly  widiin 
the  authority  of  M^CuUock  and  Bobinson.  But  as  it  if, 
the  plaintiff  may  aj^ly  to  the  Vice-Chancellor  fivr  hit 
directions,  as  to  security  for  costs  being  or  not  bebg  re- 
quired :  we  cannot  take  this  case  out  of  the  general  mlsL 

Rule  absolute. 


Measure  against  Gee. 


A  lettotor  de-  ''PHE  following  case  was  sent  by  the  Vice-Chaiiodlor 
cstatci  to  hit  for  the  opinion  of  this  Court. 

daufffatcr  for  ^^ 

life,  and  mfter         On  the  8d  Mat/,  1792,  Jo/m  Hardy  mtBide  his  will, 

her  decease  to 

her  son  ^.  B.  an  infant,  for  life,  and  after  the  determination  of  that  eaUte  bj  foHeitiiiesr 
othenri&e  to  trustees,  to  preserve  conUngent  remainders,  but  to  permit  ^.B.  torecdvedie 
profiu  during  his  life,  and  after  the  decease  of  jt,  B»,  then  to  the  heirs  of  his  body  fur  erer, 
with  adariae  OTcr  in  case  of  tha  &ilart  of  hit  isiuc:  Held  that  A*  B,  look  aa  tttatc  tail  in 

duly 
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dll 


dniy  executed  to  pass  freehold  estates,  and  in  the  will 
were  the  following  clauses.     And  as  to  my  real  and 
peraonal  estate^  I  give  and  devise  the  same  in  manner 
following,  (that  is  to  say,)  "  First,  I  give  and  devise 
unto  my  grand-daughter,  Ann  Alcock^  and  to  her  heirs 
and  assigns  for  ever,  all  those  my  arable,  meadow,  or 
pasture  lands,  hereditaments  and  premises,  situate,  lying 
and  being,  in  Leverington^  in  the  isle  of  My,  in  the 
county  of  Cambridge^  which  I  purchased  of  the  trustees 
of  Mr.  Daniel  Stmine  i  but  in  case  it  shall  happen,  that 
my  aaid  grand-daughter,  Ann  Alcock,  shall  depart  this 
life  unmarried,  and  without  issue  of  her  body  lawfully 
to  be  begotten,  then  I  give  and  devise  the  said  arable^ 
meadow,  or  pasture  lands,  hereditaments,  and  premises 
unto  my  daughter  Ann,   the  wife  of  William  Tatam, 
her  heirs  and  assigns  for  ever.     Also  I  devise  unto  my 
said  daughter,  Ann  Tatam,  all  the  residue  and  remainder 
of  all  my  freehold  and  copyhold  messuages,  lands,  &c. 
and  with  their  and  every  of  their  rights  and  appur- 
tenances, the  copyhold  part  thereof  I  have  duly  sur- 
rendered to  the  use  of  this  my  last  will,  to  hold   the 
said  fireehold  and  copyhold  messuages,  lands,  &c.  with 
their  appurtenances,  upto  my  daughter,  Ann  Tatam, 
for  the  term  of  her  natural  life ;.  and  after  her  decease^ 
then  I  give  the  said  messuages,  lands,  &c«  with  their 
appurtenances,  unto  John  Tatam,  an  infant,  the  only 
son  of  my  daughter,  Ann  Tatam,  for  the  term  of  bis 
natural  life;  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise,  then  I  give  and  devise  thi 
said  messuages,  lands,  &c.  with   their  appurtenances, 
unto  Henry  Boidton  and  James  Measure,  and  tlieir  heirs, 
during  the  life  of  the  said  John  Tatam,  upon  trust  to 

preserve 
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1822.  preserve  the  contingent  uses  and  estates  hereinafter 
jjT~*"       limited  and  devised  from  being  defeated  and  destroyed, 

agama  and  for  that  purpose,  to  make  entries  or  bring  actions 
as  the  case  shall  require :  but  nevertheless,  to  permit 
the  said  John  Tatanij  and  his  assigns,  during  the  term  of 
his  natural  life^  to  receive  and  take  the  rents  and  profits 
thereof  for  his  and  their  own  use ;  and  from  and  after 
the  decease  of  the  said  John  Tatanij  then  I  deirise  the 
said  messuages,  lands,  &c.  with  their  appurtenanbes, 
unto  the  heirs  of  the  body  of  the  said  John  Tainm^  law-* 
fiilly  to  be  begotten,  his,  her,  and  their  heirs  and  assigns, 
for  ever ;  but  in  case  it  shall  happen,  that  there  shall  be 
failure  of  issue  of  the  .body  of  the  said  Jokn  Tatam 
lawfully  to  be  begotten,  then  there  was  a  devise  over 
to  the  two  daughters  of  Anne  TaiamJ*  Tlie  question 
for  the  opinion  of  this  Court  was,  whether  John  Tatam, 
the  son,  took  an  estate  tail  in  remainder  in  the  estate 
and  premises  in  question,  under  and  by  virtue  of  the 
will  of  John  Hardy.  The  case  was  argued  at  the 
sittings  before  last  Michaelmas  term  by 

Preston  for  the  plaintiff.  By  the  settled  rules  of  law 
John  Tatam  took  an  estate  tail  under  this  will.  It  is 
a  general  rule,  that  when  an  estate  is  limited  to  one 
for  life,  a  subsequent  limitation  to  the  heirs  of  the 
body  of  that  person  creates  an  estate  tail  in  die  donee 
for  life.  This  is  laid  down  in  Mr.  Feam^s  Essay 
on  Contingent  Eemaindersj  p.  161,  Gth  edit,  where 
all  the  authorities  on  the  subject  are  collected.  The 
rule  in  Shelley's  case  imposes  this  effect  on  the  seve- 
ral  gifb.      Morris  v.   Ward  (a),  Brougkton  v.  Lang- 

{a)  %  TennBep,5\«: 

Ay 
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ley  (a),  Goodright  v.  PuUyn  {b\  and  Coidson  y .  Coidson  {c\  1 822. 
are  the  more  relevant  authorities.  In  the  last  case  the 
devise  was  to  Bobert  Coidson  for  life ;  remainder  to 
.trustees  during  his  lif%  to  preserve  contingent  remain-i 
ders;  remainder  to  the  heirs  of  the  body  of  Bfibert 
^Coulson.  It  was  held,  that  by  the  devise?  to  the  heirs  of 
Jiis  body,  he  took  an  estate  tail;  and  the  authority 
pf  that  ci(se  was  confirmed  by  the  decision  in  Hodg* 
son  V.  Ambrose,  {d)  13  ut  the  case  of  Goodright  y« 
JPuUyn  (e)  is  the  authority  more  immediately  applicable. 
The  language  of  the  Court  there  is  full,  clear,  and 
precise  in  favour  of  the  plaintiiF,  and  shews  that  these 
limitations  created  an  estate  tail.  In  that  case^  and  also 
jn  S/tellq/s  case  {/),  from  which  the  general  rule  de- 
.rives  its  denomination,  there  were  words  of  superadded 
limitation;  and  whether  the  second  gift  be  to  heirs 
males  of  the  body  and  their  heirs  males  of  their  bodies, 
or  their  heirs  of  their  bodies,  or  their  heirs,  does  not 
prevent  the  application  of  the  rule.  These  words  of 
superadded  limitation  will  convert  the  words  <<  heirs  or 
heirs  males  of  the  body,"  into  words  of  purchase  or 
designation.  In  all  these  cases  the  words  of  superadded 
limitation  were  rejected,  as  far  as  they  did  not  quadrate 
with  the  intention  of  creating  an  estate  tail,  by  means  of 
the  words  «  heirs  or  heirs  male  of  the  body.**  So  vi 
this  case,  the  words  *^  his,  her,  and  their  heirs  for  ever/' 
must  be  discarded.  The  words  of  limitation  over 
establish  the  general  intention,  that  John  Tatam  was  to 
be  the  stock  of  the  family  and  the  donee  in  tail*    In 

(fl)  2  Ld.  Baym.  875.  (6)  2  Ld.  Raifm.  1457. 

(c)  «  Jik.  247.  (rf)  Dtiit.  387. 

(e)  2  IMj  Bt^m.  1457«  (/)  1  ^*  ^* 

Vol.  V.  3  O  order 
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oider  to  convcrtthevwds'^^  heirs  of  ^tktbodK^fjiitto 
words  i>f  designalion,  giving^  iiiter«sts*iiyfii]vcfafifley  it 
would  be  iiioiimbent  on  the  de&ndflDt  to  Ahev'tfaqt  Ibcte 
terms  were  dsed  in  thefieiise cf  ^  ebUdvftn/'  M»  w&& 
intention  can  be  collected  firom  this  wyi^  jmd  thait  bin- 
struction  would»  in  this  casei  defeat,  not  aArmmte  lie 
intention.  It  would  be  very  Inconvenient,  iadepeiidehtly 
of  disturbing  settled  rules,  to  treat  .two  or  mow.ehJUrtn 
as  joint-tenants  in  fee;  and  yet  thatisthe  onfy  csknbae- 
tion^which  the  defendant  can  aim  to  estabU^Iu 

Sugdeny  ocmtrfL  The  law  is  not  no«r  as  Ud'down 
by  Mr.  Feame.  Hie  case  of  CoaUon  ▼•  CbiAMi"eaMe 
under  the  consideration  of  the  Court  in  Soi^stm'if. 
AaAmuy  and  the  Court  adhered  to  it  only  beckoi^it 
had  stood  as  law  for  so  many  years*  The  (dd-  rafc^ 
however,  is  broken  in  upon  by  several  deeiiions.  In 
liae  V.  P(6rr^(a)|  the  estate  was  devised  io  A^  the  wtfe 
^  of  Ay  for  life,  remainder  to  truMees  lo  presenre  oonriti- 
gent  remainders,  remainder  to  the  diiklren  of  A.  and  A 
and  thdr  heirs  fer  ever,  to  he  diTided  nnyohg  tbiRn 
equally,  and  if  one  child,  to  such  obly  diild^' and  lis 
or  her  heirs  for  ever,  and  for  defiutit  of  auoh  isaae^  ve- 
mainder  over.  At  the  death  of  the  devisor,  A»  and:  19. 
had  no  child*  It  was  held,  that  the  estate  ItauteA  to  their 
children  was  a  contingent  I'emainder  in  fee^  whitb^  Ati 
the  birth  of  a  child,  vested  in  that  chilii»  snl^ect^to 
open,  and  let  in  thote  that  might  be  bora  nftehraidB, 
and  that  the  remainders  over  would  be  dtfeated  by  that 
estate  becoming  vested,  and  that  the  words  '<  for  <te- 
Siult  of  such  issue"  in  such  a  cas^  meant  <<  for  defenlt 


(«)  Z  Term  ^.'^AM 
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uoT  siibh)  chiUbea;'    In  CrrleiUm  r^-Hmmrd  {a)  the  de-      ^«2&. 

.  vUft.wM  to  tbe  testator's  wife^  of  all  his  real  estate,  she 

.firtt  ipajring  his  debts  and  fdneral  exf)eiBoeS|  and  after 

;her  d/eceoiji^  to  the  hehrs  of  her  body,  share  and  dbare 

diike^if  iMtte  diati  ode}  and  in  default  6f  siich  istfuc^  io 

be  faegtitten  by  testator,  io  be  at. heir  own  dtsposal. 

.  There  beitig  children  of  the  testlitoi'  aikl  his  wife,  k  was 

vibdld,  that  the  wife  took  only  an  estate  for  life,  with  re- 

-maiBdier  t6  the  children,  as  tenants  In  eomnion  iti  fee. 

In  Doe  V.  Gdj^(&),  the  testator  devised  ah  estate  to  his 

wife  for  life,  and  after  her  decease  to  his  daughter  Mary^ 

.>aiid  to  the  heirs  of  her  body,  to  be  begotten,  as  tehants 

lA  Gommon,  and  not  as  joint-tenants ;  but  if  sucsh  fssiie 

.should  die  before  she  or  they  attafaied  21,  then  to  his 

.  soa  Jim/'A,  in  fbe;  and  then  he  devised  another  est^ite  to 

,  hm  itife  lor  life^  remailider  to  his  son  Joieph^  und  file 

heirs  of  bid  body,  begotten  or  to  be  b^otten ;  but  if  he 

died  without  issue,  of  such  issue  aH  died  before  he  or  diey 

attained  SI,  then  to  his  dauj^ter  Maiy^  and  the  heirs 

t>f  her  body,  begotten  or  to  be  begotten,  such  fsstie,  if 

mure  than  one»  to  take  ta  tenants  in  common.    It  Wlis 

lield,  that  Ae  daughter  Marjf  took  only  an  estate  for 

.life  in  the  first  estate^  with  remaiqder  io  nil  \\et  diil- 

'dito  equally  as  pnrdiasers.  In  M^eU  v.  James  {c)  there 

•  wiis  a  derise  of  freehdki  and  copyhold  lands  to  trustees^ 

itfor  the  use  of  the  toitator^  daughter  for  life,  and  after 

.  her  decease,  then  to  the  use  of  the  issue  of  her  body, 

,  lawfitUy  begotten;  and  in  default  of  such  issue,  or  in. 

cAse  none  of  snch  issue  WieA  to  MMki   the  age  of 

21  jean,  then  as  to  the  lands  at  M.,  orer  to  the  de- 

riiof's  brother  A  for  h^  and  After  his  dc^tsease,  td  the 

(a)  6XBiM<«94k         (6)  nMatt,G68.         (c)  lJBrod.tB.4M. 
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182i«  use  of  the  issue  of  bis  body,  or  in  default  of  such  issue, 
or  in  case  none  of  such  issue  lived  to  attain  21  years^ 
then  to  devisor's  brother  H*  for  life^  and  after  his  de- 
cease^ to  the  issue  of  his  body,  lawfully  begotten,  and 
in  de&ult  of  issue,  then  to  devisor's  sister,  E^  her  heirs 
and  assigns  for  ever ;  and  as  to  the  lands  of  W^  upon 
the  death  of  his  daughter  without  issue^  or  if  issuer  they 
should  not  live  to  attain  21  years,  to  his  brodier  H.^ 
his  heirs  and  assigns ;  and  after  the  death  of  his  daughter, 
without  issue  as  aforesaid,  all  the  messuage  at  S.  to  his 
.  sister  jB.,  her  heirs  and  assigns :  It  was  held,  that  the 
daughter  took  an  estate  for  life  in  the  premises.  This 
decision  must  have  proceeded  on  the  ground,  that, 
upon  the  wholes  the  testator,  by  the  word  isme  meant 
children.  ifoWf  here  the  case  differs  from  Hod^on  v^ 
JMbrose^  for  not  only  is  there  a  limitation  to  preserve 
contingent  remainders^  but  there  are  superadded  words 
*of  limitation  to  the  ^  to  the  heirs  of  the  body.  Hie 
case^  therefore^  fidls  within  the  later  authorities  which  I 
have  cited. 

Abbott  C.  J.  In  all  the  cases  cited  by  the  defiaid^ 
ant's  counsel,  a  manifest  intent  appeared  on  the  face  of 
the  will,  that  the  children  should  take  different  interests 
from  estates  tail.  We  will,  however,  consider  the  case, 
and  send  our  certificate. 

Hie  following  certificate  was  sent : 

This  case  has  been  argued  before  us,  and  we  are  of 
opinion,  that  John  Tatam^  the  son,  todk  an  estate  tail 
in  remainder  in  the  premises  named. 

C  Abbott. 

'  G.  S.  HoLBOTB. 

W.  !)•  Bmt. 
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Ix)w£  agakut  Sir  William  Mannbrs,  Bart* 

npHE  Vice-ChanoeUor  sent  the  following  case  for  the  r.  Xmm,  br 

opinion  of  this  Court  Richard  heme  being  seised  S  hmdS^-*^ 
in  fee  simple  of  an  undivided  moiety  of  the  North-  Witham  IJ^^mJ^SS 
Woodj  and  of  several  closes  in  North^JVitham  and  else-  i^opo*-  ••  • 

portion  tohli 

where  in  the  county  of  Idficoln^  and  of  other,  freehold  d«i^ter,ax« 

but  in  GM6  ibo 

estates,  duly  made  and  published  his  last  will  in  writing,  should  manj 

uiT  one  of  his 
bearing  date  the  5th  day  of  Fehnwrjfj  1781,  and  duly  three  kuumea 

executed  and  attested,  so  as  to  pass  freehold  estates^  wiU,  be^gave lo 

and  amongst  other  things  devised  as  follows :  *^  I  give  niem  aTL^^. 

all  my  landed  estates  in  the  different  counties  of  Devhtf^  2m  aS^*" 

Bedjord,  Lineolth   WUtSi  and  Middlesex^  to  my  three  2^^*^ 

friends,  E.  Mitts  Mundjf^  Bobert  WiUiamsj  and  Kempe  °«»« ^I^me^ 

and  lettihig 
upon  her  an 
aanuity  of  1000^.  a  year  during  her  life^  and  in  case  that  dicnmitance  did  not  take  place 
with  his  daughter  C  X.>  he  then  directed  that  it  might  be  oSeied  to  his  other  daughter^ 
A*  X.  in 'every  particular;  and  in  case  neither  daughter  should  nurry  in  the  manner 
abore  mentioned,  then  he  directed  that  his  daughters  should  have  10,0001.  each,  and,  in 
that  case,  he  gare  all  his  estates  to  W.  D.,  hU  kbuwum,/or  ever,  on  Ms  and  Ats  Aort  taking 
the  name  of  Lowe  inevocably.  After  the  date  of  this  will  C  X.  manifld  one  W.  JST., 
who  was  not  one  of  the  persons  named  in  the  will  who  would  have  become  entitled  to  the 
estate  after  she  married  him,  and  the  testator  paid  her  a  nuurisge  portion ;  and  afterwards 
by  a  codicil  to  his  will  reciting  her  marriage,  and  that  he  hMl  given  her  a  fortune,  he 
revoked  all  devises  and  bequests  in  her  favour  contained  in  his  original  will,  and  also  all 
claim  which  her  husband  If^.  H,  might  have  to  any  of  his  real  and  penonal  estates  by 
virtue  of  his  marriage  with  his  daughter,  C.  X.,  and  by  virtue  of  his  said  will,  and  in  lieu 
thereof  he  bequeathed  unto  each  of  their  childr^  a  pecuniary  legacy,  and  he  then  directed 
that  in  case  his  other  daughter  should  many  either  of  the  persons  mentioned  in  his  wiU, 
then  upon  condition  that  either  of  those  persons  whom  she  manied,  and  his  hein^  would 
accept,  take,  and  use  the  name  of  Lowe  only,  be  gave  all  his  real  and  penonal  estate  "nf^* 
such  of  those  persons  whom  she  married,  and  his  bein;  and  in  case  his  daughter,  A*  Ln 
should  not  many  either  of  the  persons  mentioned  in  his  will,  or  if  she  married  one  of  them, 
and  he  refused  to  accept,  take,  and  use  the  name  of  Lo>we,  in  that  case  he  revoked  aU  hia 
devises  and  bequests  contained  in  his  will  and  codidi  in  her  favour,  and  in  Iku  thereof 
bequeathed  her  ;o,000^.  The  testator  died  soon  after  the  date  of  his  codidl,  and  his 
daughter,  A.  X. ,  afterwards  manied  2\  P.,  who  was  not  one  of  the  persons  named  In  the 
will  who  would  have  heeu  entitled  to  the  estate  in  the  event  of  her  having  married  him, 
and  upon  that  occasion  the  10,000/.  was  paid  to  her,  and  W*  />•  then  entered  upon  the 
testator's  estates,  and  took  upon  himself  the  name  of  Lowe,  and  suffered  a  recovery :  Held| 
that  W.  Z>.  was  seised  of  an  undefeasible  estate  in  fee  simple  in  the  estate  in  quertioD, 

SOS  Bry^es^ 


Cie- 
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tozC.  BrydgeSf  for  the  uses  hereinafter  mentioned,  appointing' 
them  executors  of  this  my  last  will.  10,000/.  I  give  as 
a  portion  to  mj  daughter  Charlotte  Layton^  otherwise 
Charlotte  Ume^  50002.  of  which  to  be  paid  on  tbe  day 
of  her  marriage^  and  5000/.  in  one  year  after,  on  cqq* 
dition  she  marries  with  the  consent  of  any  two  of  m j^ 
aiforesaid  executors  to  a  man  of  character  and  fortune, 
sufficiently  unincomber^  to  make  a  proper  settlement 
upon  her ;  but  in  case  she  should  marry  with  her  own 
consent  any  one  of  my  three  kinsmen,  WiUiam^  Thomas^ 
or  jcim  Drury^  her  choice  b^inning  with  the  eldest, 
then  Thomas^  and  ^^  John^  my  will  is,  that  if  any  one 
of  them  takes  place^  which  ever  of  them  she  chooses,  t 
give  him  all  the  Denby  and  Locke  estates  on  taking  the 
nam^  of  Zpowe,  and  settling  one  finnuity  or  renUch^rg^ 
of  1000Z«  a-year  during  her  life ;  and  iq  case  the  afore- 
said circumstance  should  not  take  place  with  my  daugh- 
ter ChrnhHe^  I  then  will  that  it  may  be  offered  to  my 
daughter  Ann  iaaytm^  otherwise  Loiw€%  in  every  partis 
oular.  And  I  charge  the  aforesaid  estates  in  Be^ori^ 
ihiref  f4iicoHn^  apd  WiU$^  y^ith  the  aforesaid  sum  of 
)0,Q002i,  on  the  Kpeci«l  conditions  cdToresaid^  to  eitKer 
of  them  that  shall  not  marry  as  aforesaid^  And  shoiit^ 
nather  of  the  above  marriages  take  ^ae^  I  will  ihtX 
9Xkj  one  of  the  sons  of  my  executorv  Edward  MSiar 
Muudgf^  and  a  liking  should  take  plaoe,  that  otL  tbeiir 
taking  the  name  of  Lawe^  and  making  tlie  same  settle* 
ment,)  the  estates  shall  be  theirs  fmd  thar  heirs'  male 
for  ever*  |  will  that  the  income  of  my  fortune  shaft  be 
the  property  of  the  person  who  marries  either  of  my 
aforesaid  daughters,  and  his  heirs  fer  ever,  taking  the 
name  of  Lffwe^  and  that  the  entail  be  continued  on  all 
my  ibrtime  not  to  be  dii^po$cd  of  or  mortgaged,  f)ut  for 

the 
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the  sole  use  of  the  income  onlj  to  the  name  of  L(we       1^28^ 

for  ever;  and  should  it  so  happen  that  neither  of  my  ., 

aforesaid  daughters  should  marry  in  the  manner  I  have        ajpUn^f 
''      .'  '  '  MaUkwis. 

mentioned,  or  to  some  worthy,  good  man,  of  an  estate       »    •    '^ 

in  fee  of  not  less  than  500/.  in  land  or  real  property, 
unincumbered  pf  10,000/.,  I  will  that  my  said  daughters, 
have  1 0,0|po/.  each,  to  be  paid  by  my  executors  at  such 
time  as  they  or  any  two  of  them  think  proper.  And 
then  I  give  all  my  estates,  both  landed  and  personal,  to 
my  kinsman,  William  Drury^  and  his  heirs  male  for 
ever,  on  his  and  his  heirs  taking  the  name  of  heme  irre- 
Tocabiy."  After  the  date  of  the  will,  Charlotte  Layton^ 
otherwise  honae^  married  William  Heathy  and  upon 
tl^t  occasipn  Richard  I/rjoe  paid  her  a  marriage 
portion.  Richard  Lonoe  afterwards  made  and  published 
a  codicil  in  writing  to  his  will,  bearing  date  the 
46 1^  day  of  Mzy,  1785,  part  whereof  was  in  the  words 
following :  ^^  This  is  a  codicil  to  the  last  will  and  testa- 
ment of  me  Richard  Lonoe^  Esq.,  and  to  be  taken  as  part 
thereof.  Whereas,  in  and  by  my  last  will  and  testa- 
ment, bearing  date  the  5th  day  of  February^  1781,  t 
have  appointed  Edward  Miller  Mundy^  Robert  Willtams^ 
and  Kempf  Brydgesj  my  trustees  and  executors.  Now 
i  ^e^-eby  jevoke  that  appointment ;  and  I  hereby  ap- 
point the  said  Edward  Miller  Mundy^  together  with 
John  Radford  and  Evan  Lewis,  executors  of  my  last 
will.  And  I  devise  and  bequeath  unto  them  and  their 
heirs,  all  my  real  and  personal  estates,  to  hold  to  them 
and  their  heirs  to  the  use  of  such  person,  and  upon 
such  events,  and  under  such  conditions,  and  subject  to 
such  charges  as  are  mentioned  and  declar^  in  and  by 
my  said  last  will  and  testament  And  whereas,  since 
ti)e  making  of  my  said  will,  one  of  my  daughters, 
3  0  4  Charlotte 
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i833«       Charlotte  Ume^  otherwise  Jjayton^  hath  intermarried 
with  William  Heath,  Esq.,  on  which  marriage  I  gave 

ngmti       my  said  daughter  a  fortune,  therefore  I  do  hereby  re- 
voke  and  make  void  all  the  devises  and  bequests  con- 
tained in  my  said  will  for  the  benefit  of  my  said  dangli^ 
ter,  Charlotte  Heaths     And  I  do  hereby  also  revoke 
and  make  void  all  claim  and  right  which  the  sud  W^ 
liam  Heath  might  have  to  any  of  my  real  and  persoiial 
estates  by  virtue  of  his  marriage  with  my  said  dang^tery 
Charlotte  Heath,  and  under  and  by  virtue  of  any  devise 
or  clause  in  my  said  will,  or  any  construction  thereoC 
and  in  lieu  thereof  I  give  and  bequeath  unto  each  of 
the  children  of  the  said  William  Heath,  to  be  b^ottea 
on  the  body  of  my  said  dtfughter,  (except  an  eldest  or 
only  son,)  thesumof2000<itobepaidtosucfaoftbera«8 
shall  be  a  son  or  sons  at  the  age  of  21  yeafs,  and  to 
such  of  them  as  shall  be  a  daughter  or  daughters  at  the 
age  of  21  years,  or  day  of  marriage^  which  shall  first, 
happen.    And  I  hereby  charge  my  real  estates  widi  the 
payment  thereo£      And  in  case  my  other  daughter^ 
Ann  Jjme,  otherwise  Lcofton,  should  marry  ^dmr  of 
the  gentlaneni  and  in  the  manner  mendoned  in  wy  said 
will,  then  upon  this  express  condition,  that  dther  of 
those  gentlemen  whom  she  may  so  marry,  and  his  \mr% 
will  accept,  take,  and  use  the  name  of  Lcfwe  only,  I 
give  all  my  real  and  personal  estates,  subjea  to  my 
debts,  funeral  expenses,  and  legacies,  and  also  subject  to 
a  rent  charge  of  IQOOl.  per  annum  to  my  said  daughter, 
Ann  Lame,  otherwise  Layton,  for  her  lif%  and  independ- 
ent of  her  husband,  unto  such  of  those  gentlemen  whom 
she  may  so  marry,  and  his  heirs.      And  in  case  my 
said  daughter,  Ann  Lcme,  otherwise  Layton,  shall  not 
choose  to  marry  either  cf  those  gentlemen  whom  I  have 

mentioned 
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mentloiied  in  my  will  for  that  purpose,  or  if  she  does       1822. 
marry  one  of  them,  and  he  should  refuse  to  accept,  '. 

Lowx 

take,  and  use  the  name  of  Lonse^  in  such  case  I  hereby       a^mmt 

revoke  all  derises  and  bequests  contained  in  my  said 

wil^  and  this  my  codicil  to  my  said  daughter  Ann^  and 

in  licu'  diereof  I  give  and  devise  unto  her  10,0002.,  to 

be  paid  to  her  at  the  age  of  21  years,  or  day  of  piarriage^ 

M^neh  should  first  happen.     And  I  hereby  charge  my 

real  and  personal  estates  with  the  payment  of-  the  said 

10,iC)00/.  and  the  interest  thereof  as  aforesaid,  and  in  all 

respeiM  subject,  and  conformable  to  this  my  codicil,  I 

do  cokifirm  my  last  will  and  testament.'*      Soon  after 

tko  date  of  the  codicil  Richard  Lonoe  died,  and  in 

the  year  1789,  Ann  Laytony  otherwise  Jtotoe,  mariied 

the  honourable  Thomas  Fane^  who,  at  the  time  of  the 

marriage,  had  not  an  estate  in  fee  of  not  less  than  500/. 

in  land  or  reeX  property,  unincumbered  of  1 0,000/.    And  • 

i^n  tlie  occasion  of  that  marriage,    the  portion  of  ^ 

10^000/.,   given  to   her   by   the   codicil    of  Bkhard 

i>ttv,  was   paid  to  her  out  of  his  personal   estate; 

and    William  Drury   entered   into    the   possession    of 

the  testator's  undivided  moiety  of  the  said  wood  and 

wbodlands,  and  doses,  in  the  county  of  Uticoln^  and 

of  hid  other  freehold  estates,  and  took  upon  himself 

tUc  ttatne  of  lAnoe  in  addition  to  the  name  of  fVih 

liam   Drury:      In   Michaelmas   term,    1790,    William 

Drury  Ijowe  duly  suffered  a  common    recovery  with 

double  voucher   of  the  said  undivided  moiety  of  the 

said  wood,  woodlands  and  closes,  which  recovery  was 

declared  to  enure  to  the  use  of  William  Drury  Lc^^  his 

heirs  and  assigns.     William  and  Charlotte  Heathy  and 

Thomas  and  Ann  Fane,  and   William^  Thomas  and  John 

Drury,  and    several    sons  of  Edward  MiUer  Mundy 

are 
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IfiSS-  are  now  liviog.  The  pUintifl^  W.  JX  iLd»£,  contrafited 
.  to  tell  the  undivided  moiety  of  the  said  woodj  woqd* 
lands  and  doses,  to  the  defendant,  Sir  WiUiam  JUa»» 
nertj  and  filed  his  bill  in  the  High  Court  of  Cttanc^rj^ 
against  the  defendant  for  a  specific  peribrmaaoeof  the 
contract  :  m 

The  question  directed  by  the  Vice-ChiinceUoc  for  .t^Q 
opinion  of  this  Court  was,  whether  the  plaintiff  was  Qov 
seised  of  an  indefeasible  estate  in  fee  simple,  or  of  si\y« 
and  what  other  estate  in  the  undivided  moiety  of  thelaods 
and  hereditaments  in  question.  The  case  was  argned.^ 
ibe  sittings  before  last  Michaelmas  term. 

St^doif  for  the  plaintifil  The  question  is,  wjbelfai^ 
the  marriage  which  has  taken  place,  operates  as  a  cesser 
of  the  power  to  marry  any  of  the  persons  designated  in 
the  will;  or,  whether  the  daughter  may  not  takf,  th^ 
estate  hereafter  by  marrying  one  of  those  persons.  It 
was  the  intention  of  the  testator^  that  the  daughter 
should  at  once  make  her  election;  and  having  once 
married  a  person  not  of  the  favoured  class,  she  w^  to 
lose  the  estate.  Hie  daughter  was  to  have  a.diSrpjQt 
interest  under  the  will  according  to  the  person  she  mar-; 
tied.  She  had  an  election  given  her,  to  marry  one  of  the 
Drtin/St  and  in  that  event  her  husband  was  to  have  the 
f)enby  aud  Locke  estates  on  taking  the  jiame  ofLoiwe^  and 
settling  on  her  on  annuity  of  I OOOL  But  if  she  married  n 
person  not  of  the  favoured  class,  then  she  was  to  have  a 
fortune  of  J  0,000/.  By  the  codicil,  the  testator  revokes 
the  devise  to  one  of  his  daughters,  she  having  married  a 
person  not  of  the  favoured  class,  and  states  Uiat  he  bad 
given  her  10,000/. :  and  he  then  tenders  to  the  other 
daughter,  the  option  of  marrying  one  of  the  &voured 

dassi 
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^la66,  in  which  case  her  husband,  a/ter  settling  lOOOL       Id2^.' 
pet  atinum  on  her,  is  to  have  the  estate  on  taking  the         ""''^ 
nimie  of  Loioe.    ^hen  comes  the  claase  which  is  de-       tif^intt 
cisire  of  the  question  in  the  cause.     ^*  And  in  case  my 
satd  daughter  shall  not  choose  to  marry  cither  of  the 
gentlemen  whom  I  have  named  in  my  will  ibr  that  pur« 
pose  :  or,  if  she  marry  one  ot  them,  and  he  should  refuse 
tb  accept,  take,  and  use  the  name  of  ZfOtoe,  then,  and  in 
such  case,  I  revoke  all  devises  and  bequests  contained  in 
my 'will  and  codicil  to  my  said  daughter,  and  in  lieu 
l^ei^o^  ^ve  her  10,000/;  to  be  paid  to  her  at  21  years 
otjELge  or  day  of  marriage,  and  until  paymeitl  to  bear 
interest.^*     From  the  day  of  marriage,  she  was  to  be 
^'titled  to  the  fortune  substituted  in  lieu  of  the  estate  to 
^hich  her  husband,  ff  of  the  favoured  class,  would  have 
beeii  entitled.     It  is  quite  clear,  that  by  the  ver]^  act 
6t  martying  one  not  of  the  favoured  class,  she  was  to 
lose  absolutely,  all  claim  to  the  estate.     The  bhoice  fs 
6n1y  once  tendered  to  her.     Even  if  she  did  marry  one 
of  the  lavoured  class,  and  he  did  hot  use   the  name 
of  Txywef  the  gift  was    revoked;    and  if  she  married 
a&y  person  hot  of  the  favoilkred  class,  the  gift  was  also 
fivbked.      In  Hutcheson  v.  Hammond  (a),  the  testatrix 
gSiVe  her  husband  a  power  of  appomting  5500/.,'  in 
Case  Ann  Jones  should  during  his  life,   marry  without 
his  consent.       Ann  Jones  having  married  once   with 
her  &ther^s  consent,  it  was  held  that  *his  pow^  of  ap- 
pointment was  gone. 

Preston  contrl.  The  codicil  canfiot  have  toy  infld-^ 
ehce  on  the  construction  of  the  gifts  in  the  With  If  thd 
wHl  has  not  given  efiectually,  the  codicil  does  not  shppTy 

(a)  3i?fV,C%*Ca.  128. 

the 
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1 SS2.        the  defect    The  first  question  is,  whether  the  estate  ever 
*~~        vested.    The  second,  whether  the  gift  was  consistoit 
with  the  rules  of  law  respecting   perpetuities.     Ann 
might  have  married  before  Charlotte  lost  her  election 
The  will  does  not  impose  on  Ann  the  obligadon  of 
'marrying  during  the  life-time  of  Charlotte.     In  that 
case,  during  the  whole  period  of  Charlottes  li£e,  the 
estate  would  not  have  vested  in  Mr.  Dnay.    There 
is  a  material  distinction  between  concQtions  which  are 
to  create  an   estate,    and   conditions    which  are   to 
destroy  or  defeat  an  estate.     The  former  are  to  be  per* 
formed  by  construction  of  law  as  near  to  the  words  of 
the  condition  as  may  be,  and  according  to  the  intent  and 
meaning  of  the  condition ;  and  if  the  intention  of  the 
condition  cannot  be  performed  according  to  its  terais, 
the  gift  will  fail ;   but  conditions  that  destroy  an  estate 
are  to  be  taken  strictly.      In  BandaLv.  Pinflie{a)  the 
testator  gave  to  trustees  40002.,  for  the  use  of  Jane  Woody 
if  she  should  marry  with  consent  of  the  trustees,  if  not, 
then  only  lOOOZ.;  also  to  the  same  trustees  4000i.,  to 
the  use  of  Martha  Wood,  if  she  should  marry  with  their 
consent,  if  not,  only  10002. ;  and  if  either  of  these  girb 
should  marry  into  certain  &milies  named,  and  have  a 
son,  the  testator  gave  his  estate  to  that  son  for  life^  with 
remainder  over;    if  they  should  not  marry,  then  the 
estate  to  Randal  for  life,  and  her  son,  in  lee.     K  bill 
was  filed,  and  there  was  a  decree  that  the  money  should 
be  invested  in  the  funds  till  the  event  should  happen. 
Jane  Wood  married  with   consent,   but  not  into  the 
favoured  families ;  Randal  filed  a  bill  for  the  residue,  as 
forfeited  to  him ;  but  the  Lord  Chancellor  said,   "  till 
they  married  nothing  could  vest,  for  marriage  was  a 

(a)  1  Bro,  Ch.  Co.  S5. 

cooditioD 
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condition  precedent,  then  could  any  thing  vest  till  the        1822. 
whole  contingency  became  impossible  ?  That  suspends 
it  during  their  lives.   You  suppose  if  they  once  married,        a^unsf 
they  had  lost  all  chance  of  marrying  a  Rivington  or 
Gosling;  if  he  had  said  so  it  would  have  been  very  well. 
Suppose  the  girls  had  married  against  consent,  one  df 
tbe  husbands  had  died,  and  she  had  married  into  one  of 
the  favoured  families,  and  had  a  son,  and  that  son  was 
here  claiming  the  estate,  the  Court  would  not  incline  to 
refuse  him/'     The  bill  was  dismissed.    Now  that  case  is 
expressly  in  point.     It  is  said  that  Drwy  takes  the  estate 
the  instant  the  girls  marry  a  person  not  of  the  favoured 
class.      It  is  clear  that  no  estate  could  vest  in  Drury 
until  they  both  married.     Did  it  then  ever  vest  ?  Sup- 
pose one  of  the  daughters  married  a  person  of  the 
favoured  class,  and  he  refused  to  take  the  name  of  Zcnioe, 
the  estate  would  not,  on  the  marriage,  vest  in  him; 
but  he  might  take  the  name  at  any  time  during  his  life, 
and  the  estate  would  vest  in  him  when  he  took  the 
name.     There  is  no  reason,  therefore^  why  the  other 
part  of  the  condition  may  not  be  performed  at  any  time, 
during  the  life  of  the  daughters.     Secondly,  this  gift  to 
Mr.  Drury  is.  void,  because  it  has  a  tendency  to  a  per- 
peti^ity;  for  it  will  not  necessarily  vest  within  21  years 
aftet  a  life  in  being  at  the  death  of  the  testator.     The 
gift  is  to  a  person  not  necessarily  in  esse;   for  the 
daughter  may,  40  years  after  the  death  of  the  testator, 
marry  a  youth  only  18  years  of  age,  and  who,  conse- 
quently, was  ilot  in  esse  at  the  time  of  the  testator's 
death.     The  gift  is  not  to  the  daughters  but  to  the  per- 
sons whom  they  may  marry,  with  a  limitation  over  to 
W.  Drwry^  on  failure  of  eflFect  of  the  former  gift.    Proc-- 

tor 
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109^.  ior  V.  The  'Bishop  tf  Baik  and  WeUs.  {a)^  Qke  t.  JM- 
-^^  ley  {b\  Leake  v.  Hobinso^i  (c),  are  authorities  upott  tMs 
^*^*^  point  This  is  ik  gift  upon  a  contingency^  mA  it  in^ht 
hav«  been  suspended  beyond  a  life  in  being,  or  H  yesn, 
and  wat,  tlierefore,  void.  The  gift  to  the  fausbaod  tm 
open  to  this  objection.  It  follows,  that  the  dternate  or 
substituted  gift  to  Mr.  Drwy  mast  be  liable  to  the  ^ame 
objection* 

The  following  certificate  was  afterwards  $ent: 
Tins  case  has  been  argued  before  us ;  and  we  arc  of 
opinion,  that  the  plaintiff  is  now  seised  of  an  in<iefea^Me 
estate  in  fee  simple,  in  the  undivided  moiety  of  tfae  huA 
in  question. 

C.  AarioTT. 
J.  Batley.  ' 
W.D.  Best. 

(a)  9H,JBL  85C.        {h)  1  C^t  JiejH  924.  (e)  9  AfrilWr,igS» . 


The  King  against  Harris. 
Aninformatian  INFORMATION  bv  the  Atlomw-Genend 

lor  penury»  *■  <*  ^ 

sutedtbatde.  the  defendant  for  wilful  and  corrupt  p«juiy«  Tte 
a  committee  of  fifst  count  Stated,  that  heretofore^  and  before  li>e.<aQ^ 

theHouMoT 

Commons,  beinf  Mj  «worn,  Mbemtxfy  nod  knowiogly,  and  Of  hb  tmh  mx  tndtdiMnCr 
did  laj.  swear,  and  give  in  evidence,  &c.  It  then  set  out  the  evidence  so  given.  Tbt 
count  tiien  averved.  that  tha  defendant,  at  the  bar  of  the  House  of  IokK  bdog  ^7 
sworn,  deliberately  and  knowingly,  and  of  his  own  act  and  consent,  did  say,  swsv*  iM 
give  in  evidence^  &c.  It  then  set  out  his  evidence,  which  was  directly  oontrary  to  tw 
given  before  the  House  of  Commoas,  and  ooncluded  (after  avermente  a»  to  the  IdBOM^ 
of  the  persons  atid  places  referred  to  in  the  evidence  on  both  occasions) ;  and  so  tbs  juran 
aforesaid  do  say  that  ibe  said  £.  H.  did  commit  wilfid  and  f«nipt  pa^uiy :  HeUi  «■ 
mocioQ  in  armt  of  judgment,  that  this  count  waa  bad. 


KG 
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jxuttii^  iho  offisnoe  after,  mentioiiied,  to  wit^  at  a  session        t-g^^. 

.^S  pajrli^ment  bplden  on,  8tc« '  at  WesLminslt-ry   in  the 

Tl 

^apanfy  of  M»9  to  wit,  at  the  parish  of  ScutU  Margai^y       againA 

.ii]tt4n:  the  liberty  of  Wesiminsia^^  in  the  county  of  M,  a 
certain  biU»  indtlecl,  *'  Ah  act,*'  &c.  was  pending  beibre 
the.LordB  Spiritiial  and  Temporal}  which  said  bill  re- 
fjitpdi  ihat  there  was  the  most  notorious  bribery  and  cor- 
ruption at  the  then  last  election  for  the  borough  of  Bam^ 
staple^  in  the  county  of  2).,  and  that  such  bribery  and 
corruption  was  likely  to  continue  and  be  practised  in 
the, paid  borough  in  future,  unless  some  .means  were 
Jt^n.to  prevent  the  same;  and  by  which  bill  certain 
.iq^tte^A  and  things  were  proposed  to  be  enacted,  toaob- 
ing  the  election,  to  be  thereafter  had  for  burgesses  to 
serve  in  parliament  for  the  said  borough :  and  that  such 
proceedings  were  had  upon  the  said  bill  in  the  said 
parliament  before  the  said  Lords  Spiritual  and  Tem- 
poral, that  afterwards,  and  during  the  said  session  of 
p&rliament,  and  before  the  committing,  &c.  to  wit,  on, 
&c.  at,  &c.    It  was  ordered  by  the  said  Lords  Spiritual 
and  Temporal,    amongst  other   thuigs,    that  counsel 
should  be  at  liberty  to  examine  witnesses  in  support  of 
the  said  bill.     The  count  then  stated,  that  the  defend- 
ant, late  of,  &c.  afterwards,  to  wit,  on,  &c.,  at,  &c.;  did 
appeat*  before  the  Lords  Spiritual  and  Temporal,  that 
is  to  say,  at  the  bar  of  the  ^id  Lords  Spiritual  and    \ 
Tefnpmial,  as  a  witness  in  support  of  the  said  bill,  and  \' 
duit  ho  was  then  and  there  sworn,  &c.  before  the  said     ' 
.X<ords,  Sec,  the  said  Lords,  &c.  having  sufficient  and  >   ^  ^      • 
competent  power,  &c.     And  that  upon  the  hearing  the> 
evidence  before  the  said  Lords,  &c.  in  support  of  the 
ttid  bill,  certain  questions  then  and  there,  arose  and  be- 
came and  were  material,  that  is  to  say,  &c.    The  count 

dien 
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1822.       then  set  out  the  questions,  and  the  defendantfs  evidence 
jt^cKnia     ^^^^^  ^^  House  of  Lords,  and  concluded  by  assig(niogr 
Haj^*       ^^  perjury  as  to  each  particular   in  the  usual  way. 
The  second  and  third  county  were  similar  in  form  to  the 
first,  differing  only  in  the  assignments  of  the  penury. 
The  fourth  count  stated,  that  heretofore^  to  wit,  on,  &c. 
in  the  Lower  House  of  parliament  of  the  said  late  king, 
then  held  at  Westminster^   to  wit,  at  the  parish  of,  ftc^ 
E.  H.  Esq.,   commonly  called  Lord  Viscount  Clive, 
J.  M.  Esq.  &c.,  then  being  members  of  the  Lower 
House  of  parliament,  were  in  due  manner,  according  to 
the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, chosen,  nominated,  and  sworn  to  be  a  select 
committee  to  try  and  determine  the  merits  of  an  elec- 
tion of  two  burgesses  to  serve  in  the  said  parliament, 
&c.,  as  burgesses  for  the  borough  of  £.,  in  the  county 
of  Z).,  as  of  the  retm*n  of,  &c  as  burgesses,  &c.     And 
that  the  persons  so  chosen,  &c,  afterwards,  to  wit|  od» 
&C.,  at  a  certain  place  adjacent  to  the  House  of  Com- 
mons, to  wit,  at,  &c.,  did  in  due  manner  meet  to  try 
and  determine  the  merits,  .&c«     And  that  the  defendant 
afterwards,  to  wit,  on,  &c.  at,  &c.  did  appear  as  a  wit- 
ness, touching  the  merits,  &c.  before  the  said  persons 
so  chosen,  &c.     The  count  then  stated  his  being  duly 
sworn,  and  that  he,  being  so  sworn,  **  delAeratefy  and 
hu/wingb/f  and  of  his  own  act  and  consent,  did  say,  swear 
and  give  in  evidenoe,  &c"  It  then,  after  setting  oat  his 
evidence  before  the  committee  of  the  House  of  Com* 
mons,  proceeded. to  state,  that  heretofore,  and  before 
the  committing,  &c.,  to  wit,  at  a  ses^on  of  parliament, 
holdeu  on,  Scc.^  a  ceirtain  bill,  intitled,  &c.  was  pending 
before  the  Lords  Spiritual  and  Temporal,  &c.;  and  th«i» 
after  stating,  as  in  the  first  count,   that  the  defendant 

was 
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borough  of  B.,  and  the  election,  and  the  diifferent  per-:       1S22. 
sons  named  in  the  defendant's   evidence  before   the      ».    „ 

The  KiKG 

House  of  CJommons,  and  the  borough  of  A,  &c.  named  ^"'J^ 
in  his  evidence  before  the  House  of  Lords,  were  the 
same  borough  of  jB.,  &c.,  and  not  other  and  different. 
And  then  concluded :  **  And  so  the  said  Attorney- 
General  says,  that  the  said  Edward  Harris^  to  wit,  at, 
ft<%  in  manner  and  form  aforesaid,  did  commit  wilful 
And  corrupt  perjury  to  the  great  displeasure,  &c/' 
The  fifth  count  varied  from  the  fouith  only  in  the  state- 
ments  of  the  evidence,  which  were  different  The  sixth 
and  seventh  counts  were  similar  to  the  fourth  and  fifth, 
but  added,  that  the  questions  in  answer  to  which  the 
respective  evidence  of  the  defendant  before  the  Houses 
of  Lords  and  Commons  was  given,  were  material  ques- 
tions. Flea,  not  guilty.  At  the  trial,  at  the  Westminster 
sittings  after  last  Michaelmas  term,  before  Abhott  C.  J., 
fhe  jury  acquitted  the  defendant  upon  the  first  three, 
and  fi>und  him  guilty  upon  the  last  four  counts  of  the 
information.  A  rule  nisi  was  obtained  in  last  HUary 
term  for  arresting  the  judgment,  on  the  ground  that 
these  counts  were  insufficient,  (a) 

The 

(a)  Hie  ceae  of  Bet  r.  JtmU,  which  wis  preeiiely  similar  to  the  present « 
ted  growing  out  of  the  same  tnmsaction,  and  in  which  the  indictment 
Was  in  the  same  form,  was  tried  on  the  same  day ;  and  the  Jury  convicted 
the  defendant  on  those  counts  which  charged  the  peijury  spedfieany  to 
have  heen  in  the  examination  before  the  House  of  liOrds.  No  emdenoo  was 
given,  except  simply  the  proof  of  the  contradictory  oaths  of  the  defenditot  on 
the  two  nrrations.  In  that  case  D.  F.  JoneM  moved  tat  a  mle  to  riiew 
cause  why  there  should  noi  be  a  new  trial*  on  the  ground  thai  in  peijury 
two  witnesses  were  necessary,  whereas  in  that  case  only  one  witness  was 
adduced  to  prove  the  corpus  delicti,  namely,  the  witness  who  deposed  to 
the  contradictory  evidence  given  by  the  detodant  befiife  the  committM 
of  the  House  of  CoowKms :  and  he  contended,  that  if  this  evidence 
were  of  itsdf  suffidcnt,  the  danger  inteDded  to  be  provided  against  by 
the  rule  nqnaring  two  witnaaai  would  be  inmsdiataly  kt  in,  for  one 

Vol.  V.  3  P  ^^ 
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I8il£.  The  Sotfciiar^Generalj  Rainej  Gume^j  Lkiledaki  and 


tin  Knm 


Shepherd^  shewed  canse.  .  These  ooiuiU  are  good.  It 
agabut  appears  on  the  face  of  the  record  that  the  defendant 
baa  deKberatdy  and  knowingly  sworil,  firrt,  before  Ifae 
House  of  Oommons,  and^  secondly,  before  die  Honse 
of  Lords ;  and  on  these  occasions  has  made  contradictory 
statements.  It  is,  therefore,  quite  certmn  that  Ihe  de* 
fendant  most  have  committed  peijury.  No  other  mod# 
tan  be^'derised  of  making  the  charge^  and  if  thia  be  not 
snflMent,  die  defendant  cannot  be  punidied.  It  is  said 
that  the  Court  cannot  see  on  which  of  the  two  ooca» 
sknM  the  perjury  was  committed.  Bat  aa  boik  tlie 
trlbunak  were  oompetent  to  administer  the  oatfa^  &ttt  h 
not  material.  It  is  also  put  as  a  difBeullyy  that,  snjN 
posing  the  oaths  were  in  diflerent  connties,  k  woidd  be 
impossiUe  .to  say  in  which  the  party  Aould  be  tried; 
but  that  difficulty  does  not  exist  here^  (or  both  the  oaths 
are  in  the  same  county.  iBa^leyJ.  Eh^posebyact  at 
parliament  all  perjuries  committed  before  the  l«t  Jarm* 
mygtt  paid<»ied,  and  on  an  indictment  Uke  ihk  it 
appefired  that  of  the  two  contradictory  depesiticiiaoiie 
was  before  and  the  other  after  that  day :  woiM  the|]af^ 
don  extend  to  such  a  case  ?]  It  may  be  soffid^t  to 
say,  in  answer  to  this  and  the  like  objectionfi,  ibA  in 
this  case  they  do  not  exist;  and,  perhaps,  in  cases  where 
they  did^  exist,  this  form  of  indiotment  ooold  not  be 


fldM  wibictt  would  Uk\j  hnw  to  swtar  to  the  &ct  of  m  oontm^ktorf 
Hfptttt  wponqniiby  Hie  ifcOniiim,  and  that  wmM  raaita  TriMioiitB 
oooflnnatioii  of  any  second  witnese.  Secondl/,  he  iasirtid  that  ime 
proof  of  a  coittradictory  statement  by  the  defendant  on  another  occsaoa 
was  ae*  tuflieiem  wkhoat  other  ciremnstBnoea^  sfaewb^  a  coRuft  mothre^ 
aad  MgatiTUig  the  prababiUty  of  any  asistake.  But  Iba  Co«n  heUb 
that  the  evidence  ma  suflidciity  the  coniradiclion  bemg  by  ike  pnijf 
MMjr,  Slid  that  lbs  jdiym^lafa  the  SMidn  fisB  the  cm^^ 
«4  O^  isAmd  a  mto  nisi  lar  •  aiF  trisL 

adopted. 
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uipptkd.    In  Bex  v,  Thofr^pndifl)^  it  was  h^  in  tbe      IfiSjk 

Coramon  F1m%  that  where  a  man  confesged  aa  idBdavit    ^  =: 

made  by  him  to  ba  fiUaei  that  Court  might,  wklev  ^^^ 
5  JBttft  c»9.  c.d*,  order  him  to  be  pUloried  for  peijaif 
onmwtted  in  the  face  of  the  Court  Yet  ther%i  aa 
hare^  it  would  be  impossible  to  «ay  on  which  of  the 
two  oecasions  the  peguiy  was  committed*  There  are 
precedents  of  indictments  in  diia  form,  one  al  which 
^  to  be  found  in  a  note-book  of  Chambre  J,  And 
Yates  J.  convicted  a  perscm  at  the  Lancaster  assuee^ 
1764,  on  an  indictment  in  this  form,  supported  by  simi- 
lar evidence  as  in  this  case^  whkdi  conviction  was  alfter- 
ifards  approred  by  Lord  Manffidd  C  J4  and  WUmgt 
and  Askmi  Js.,  to  whom  he  mentioned  the  casew  And 
tbere  was  another  case^at  the  Far£as&iae%  where  a  similar  ^ 
verdict  was  given,  on  an  indictment  containing  a  charga 
lilo  the  present,  where  the  oidy  evidence  was  the  two 
contradictory  depositions.  As  to  the  argument,  that  a 
defiendant,  i^  after  an  accpiittal  on  such  a  coimt  as  thisy 
he  should  be  subaequendy  indicted  in  the  usual  finw  for 
pisiyury  committed  before'  the  House  of  Lords^  ooiiUi 
not-  plead  auterfoits  ao^pnt,  it  is  perhi^s  sufficient  to  ssy 
that  it  cannot  ^ply  to  thia  individual  case;  for  here  he 
mig^t  so  plead*  But  even  if  these  counts  olyected  to 
were  theonly  counts  in  theixiformation,  the  Court  would 
probably  consider  the  crown  as.  having,  in  that  cfB% 
elected  to  proceed  in  this  way,  and  would,  therefor^ 
p;revent  them  from  taking  further  proceedings  ii^  the 
same  matter*  As  to  the  omission  of  the  words^  <<  wil* 
folly  and  corruptly,*'  that  was  necessary,  because 
one  of  the  depositions  being  tru%  both  could  not'be 
wilfiilly  and  corruptly  made.    It  is,  however,  chafgedlr 

SP2  that 
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laSKL  ik^  the  defendant  deliberfttdy,  knowingly,  and  of  hU 
^-/TTV  ownact  and  oonaoit,  did  swear,  &c.  andtiiat  is  sufficient* 
^|tt»^  In  tbe  fourth  and  fifth  counto  it  is  not  averred  that  die 
de&ndanf  8  evidence  rdated  to  material  qaeslions.  That 
atennent  is  not  necessary;  for  it  is  qnite  sufficient  if  on 
the  fiice  of  the  indictment  the  questions  appear  to  be 
material  And  this  averment  is  always  omittei  in  the 
entries  in  IVenu^ne.  Besides,  the  sixth  and  sevenA 
counts  do  contain  the  averment;  so  that  it  is  not  im^ 
portant  to  discuss  that  question. 

AMpkus  and  D.  F.  Jones,  oontnL  It  may  be  admit- 
tedy  that  if  the  indictment  had  charged  the  peijury  to 
have  been  committed  before  the  House  of  Lords,  the 
oontradictoxy  evidence  previously  given  before  the 
•  House  of  CSommcms  might  have  been  suficieBt  alone 
for  the  jury  to  have  convicted  the  defendant  of  perjnry. 
But  then  they  would  have  found  disdncdy  on  v^ch 
occasion  the  defiendant  had  sworn  fidsely.  This  questioa 
is|  however,  very  diflerent  This  is  not  a  qn^oo 
upon  the  sufficiency  of  evidence^  but  upon  the  insofi^ 
ciency  of  the  shape  and  fonn't)f  die'iMdctisation.  Tlie 
cases  which  have  been  mentioned  are  not  atitlK>rides  to 
govern  the  present;  there  the  indictmoits  appear  t6 
have  contained  counts  framed  in  the  ordinal^  way,  bA 
well  aa  a  count  in  this  form,  and  there  was  a  gectersi 
verdict;  and  no  such  objection  as  the  present  could  btf 
available^  if  there  was  any  one  sufficient  oomift  Besides^ 
none  of  those  cases  appear  to  have  undergone  mucfa 
discussion  at  the  bar,  or  any  consideration  in  JFesU 
mmikrHalL  With  respect  to  the  present  experiuMit^ 
it  is  in  truth  a  charge^  in  the  alternative^  imputing^  that 
either  on  the  one  occasion  or  the  other,  the  defendant 

oNnmitted 
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oomxaifled  pei}itfy.    Now^  according  to  ail  the  ruletf  <rf^      1SS9« 
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eriminal  {deadiDgy  every  indictment  mnBt  oontain  a  pre« 
dae  ckaxge  of  a  specific  fiict,  alleged  to  be  a  crime  <^a<Mift^ 
oommitted  en  a  particular  day  and  at  a  partienlar  place. 
Hereto  particular  time  or  place  is  alleged^  as  to  the 
crime  intended  to  be  insisted  upon ;  two  oaths  are  stated^ 
of  •^wbicb  it  is  said  one  must  be  fiilse;  it  may  be  equally 
aaid  that  one  must  be  true;  but  which  was  fiilse  and 
4vfaach  true^  the  indictment  does  not  statCii  Suppose 
an  acquittal  on  such  an  indictment,  and  a  defisnd- 
ant  to  be  afterwards  indicted  in  the  ordinary  form 
for  perjury  before  the  House  of  Lords,  he  could  not 
plead  auterfoits  acquit,  because  it  is  not  certain  whether 
this  indictment  charges  him  with  peijnry  diere;  he 
BCD^ht  then  be  indicted  for  perjury  before  the  House  at 
Commcns,  and  he  could  not  plead  auterfoits  aequi^  for 
a  similar  reascm ;  and  so^  for  one  offisnoe,  he  mi^t  be 
tried  three  times.  Suppose,  again,  that  the  two  oaths 
are  in  different  counties:,  in  which  is  he- to  be  tried? 
Suppose,  also^  a  pardon  of  all  oflfonces  up  to  aparticular 
day.  These  are  difficulties  whidi  shew,  that,  as  this 
count  is  contrary  to  the  principles  of  criminal  plead- 
ing so  i$  it  abo  ooutrary  to  justice.  In  Qmu  Dig. 
indicimgnii  G*  2.,  it  is  laid  down,  that  it  is  bad  if 
the  day  be  uncertain^  as  if  the-  offence  be  laid  in  Fetto 
Si*  Peirif  and  there  be  two  feasts  of  St.  Peien  And  in 
the  asrae  book  and  title,  G.  3.,  many  instances  are  given 
pf  indictments  for  murder  and  felony,  which  were  held 
bad  for  thar  imcertainty,  and  for  their  being  laid,  bm 
here,  in  the  alternative,  (a)  The  present  form  is  also 
contrary  to  all  the  precedents  of  indictments  m  ordinary 
use ;  and  the  incongruity  is  here  manifest,  for  the  persooa 

(a)  See  also  2  Baie'i  P.  C  17S,  179. 
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l9S2m  fraflUDg  it  are  aetually  obliged  to  omit  file  words  vrSfbfijr 
fl&d  eompdy,  because  they  cannot  say  nhick  of  the  two 
mtthM  vms  erUfol  or  pompU  Aad  euch  an  fl|iiisik>n  it 
Atal ;  iicftv.  £bc  (a)  Hiisindictinefitisalsa  opposed  la 
the  itgd  dflfii^ition  of  the  crime  of  peijiiry,  vhich  oob^ 
a  irioked  tateiit  aqd  cornet  aootise.  The  mene 
^ofapai^s  having  sworn Gontnui^  to  vhat 
he  did  on  a  fonaer  oooasion,  is  not»  aaoessarSyy  V^^Ff* 
it  q^iy  have  ainsen  fron  fnrgetfiilawM,  loadreiteDqr}  er 
iMiiake ;  aad  thesefac^  a  conriipt  Motive  nust  he  all^ 
«d;  apd  yet,  the  bare  inconsisteDcy  bcteeen  the  two 
£)atbs  is  all  that  is  charged  in  this  indiotmcBt  IliesaiDe 
condttsion  mi^  ako  be  dsasn  fran  tha  pBonsioM  of  Ap 
atatBte  §5  6m^  B.  c  ii^  vhich«  shSe  li  shastens  the 
nllegstions  m  tadictiBcafs  ibr  peqnsyiy  c^qMreesIy  ratoias 
anddifaata  1^ the  prafwr avesmants  to/dk«i^litf  awl^ers 
anJiswfR  ike  jp«t7"9  ^  mssigaedJ^  Besidei  the  pont  has 
JMen  distincdy  and  sdeianly  daei|lad ;  far  in  the  case  of 
Jlee  ¥•  PmrM  (i),  die  Caurt,  in  giving  jndgmeiift»  lays 
doarn  thp  nde  as  to  Use  pifetenoesy  that  it  mast  he 
stated  in  the  indictment  which  aoe  tme  and  which  fi|is^ 
in  Older  to  apprise  the  defendant  of  the  diarge ;  and 
they  appear  to  have  founded  thdr  judgment  mainly  on 
the  analogy  to  die  case  of  perjury,  in  which,  as  diey  all 
WK^j  die  fidsification  must  not  be  to  the  wholes  but  to 
the  particular  thing  relied  on,  as  being  false ;  and  Lord 
Eltfniorovgk  there  says,  that  the  rule  in  case^  ci  a 
nixed  nature,  where  part  is  true  and  part  fid8%  is  to 
eepante^  fay  specific  avenneQts,  all  that  which  is  mesnt 
to  be  relied  on  as  &ise.  Here  that  is  not  done^  and, 
difirefore^  this  indictment  is  bad 

Cktr.  adv^wM, 
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And  noW)  on  this  day,  the  judgment  of  the  Court  wa^       1 629m 
deliver^  by. 


Abbott  C.  J*    This  case  came  before  the  Court  pn  a 

motion,  in  arrest  of  judgment,  the  defendant  haying 

hem,  convicted  on  some  Qf  the  counts  of  an  information 

^K^bite4  against  him  by  the  Attorney-General*    One 

of  .tbesd  counts  charges  in  substance,  that'a  select  com« 

9^ittee  of  th#  House  of  Commons  met  to  determine  the 

merits  of  a  petition,  pomplc^nii^  of  an  undue  election 

and  return  of  two  inembers   of  parliameot  for  the 

borough  dS Barnstaple;  that  the  defendant  was  ^wom 

luid  examined  as  a  witn^s  before  the  committer  at  the 

pariA  efSt^  Margaret^  WesiminsUr^  on  the  1st  oiMarch^ 

gp  O*  3.^  and  then  and  there  deliberf^tely  and  knowinglyi 

AIh)  of  |4p  own  act  and  consept,  deposed  that  he  was  a 

Yoter  of  th^  borough }  t)iat  one  Wilkinson  topk  a  part 

Sot  Sit  M*  I^  <>ne  of  the  candidates,  that  the  friends  of 

Sip  If.  //•  were  entertained  with  eating  and  drinking  ai 

Wilkinsm^%  I  that  he,  the  defi^dantt  voted  for  Sir  M.  JU ; 

that  Wilkinson  asked  him  for  his  vote,  and  told  him  he 

^uld  have  5A,  with  a  proviso  that  he  would  give  his 

word  then  to  vote  for  Sir  M.  L. ;  that  he  did  vote 

for  Sir  M.  L^  and  also  for  another  of  the  candidate^ 

Sic  Heniy  Thompson  j  that  he  voted  for  Sir  M»  L.  on 

account  of  the  promise  of  5/.,  that  he  should  not  have 

VQted  for  Sir  M.  Lk  without  money,  and  that  he  should 

hi^ve  given  a  plumper  to  Sir  H.  Thcmpwn^  if  he  bad  not 

jti{k4  the  money  offered  to  him.    The  coimt  then  lurth^ 

charges,  that  at  a  session  of  parliament,  a  bill  entitled 

^^  An  act  for  preventing  bribery  and  corruption  in  the 

election  of  members  to  serve  in  parliament,^'  was  pending 

before  ^  House  of  Lords,  reciting  that  bribery  and 

8^4  corruption 
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I6S8.  eorruption  bad  been  practised  at  A,  and  was  likdy  to 
be  practised  in  future  unless  prevoited;  thai  in  pur- 
suance of  an  order  of  that  boos^  fixr  liberty  to  CTamwift 
witnesses  in  sui^rt  of  tbe  biU:  the  Afaidant  on  Ihe 
25th  Jitne^  59  6.  3,  at  the  parish  of  A  Mtirggrei3 
appeared  before  the  House  of  Lords  and  was  swonif 
and  then  and  there  knowin^y  and  delibemldft  and  of 
his  own  act  and  consent^  deposed  that  ho  was  •fiMHSfui 
of  Barmkifle^  that  he  remembered  the  last  fietiimh 
that  WOkmaon  took  a  part  in  the  deotiom*aBdas  he 
believed  for  Sir  JIf.  In  ;  that  W.  asked  him  to  •vole  fpst 
Sir  3f.  L^  and  he  told  him  he  would,  and  ttet  wils  all 
that  passed;  that  fT.  did  not  at  any  time  say  any  .tiling  to 
him  as  to  remuneration  for  loss  of  tim%  that  flF^ididjnot 
promise  him  any  satisfiulion,  or  any  thing  at  all,  that 
the  sum  of  bL  was  not  mentioned  between  them,  that 
there  was  not  any  entertainment  goiag  on  at^  WJa  at 
any  time  before  the  election  that  he  knew  of;  ^dtat  he^ 
the  defendant,  voted  voluntanJy  for  Sir  ISU  Xn  or.  any 
other  gentleman  that  he  wished  for,  or  that  luamiBd  ied 
to,  that  that  was  his  only  reason  for  voting  for  Sir  3£  1^ 
The  count  then  avers  the  identity  of  penonsiimd  plsofs* 
and  concludes  thus :  <<  And  so  the  Attorttey-Oimiii'al  m^h 
that  the  defendant  at  the  parish  of  St.  Margwret^  ffest^ 
mjfiffer,  in  manner  and  form  aforesaid,  did  commit 
wilful  and  corrupt  perjury."  *        ^ 

Another  of  these  counts  is  to  the  sam^.  .effect, 
but  with  the  additional  allegaticms,  tifat  Ae  aMnars 
deposed  by  the  defendant  on  each  occasion  were 
material. 

It  is  to  be  observed,  that  these  counts  do  not  charge 
that  the  defendant  on  cither  occasion  swore  wilfully, 
fidsely  or  oormptly ;  the  conclusion  that  hb  oonffliitted 

wilfol 
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wpftiluid  OMTupt  ptejitry  isdrawn  from, the  pvevions       M88« 
jdk^gBtien^  tiwt  he  awore^  on.  each  occasion  knowin^y     1.     ' 
and  deUberttaly,  and  of  his  own  act  and  cauamt,  and 
•firom  the  matdfest  oontradictioii  m  tJie  matters  sworn. 
The  questioa  there&ire   is,  whether   peijury  can  be 
legally  chained  and  assigned  by  shewmg  sudi  con- 
tfadscti^ty  dtpositioiiSy  with  an  aTerment  that  each  of 
i  dMM'  was  made  knowingly  and  ddiberately,  but  without 
^0fq9l1EfiDg  or  shewing  inwUchof  the  two  depositions  the 
'  falsehood  consisted^     And  we  are  of  opinion  that  it 
eaniKiL 

The  ftrst  cAgection  that  occors  on  the  pemsal  of  this 
inforknatios  is  tlie  noveltf  of  its  fonn.  One  or  two 
instttceft  («)  of  a  sunihnr  farm  weio  mumlkmeA  al  the 

•    •      har. 


JbMtios  CkamMM  JPtteeient  Mook, 

Laneaskirej  to  wit  Tlie  jurora  for  our  lord  the  king,  upon  their  oethy 
preient  that  heretolbre,  to  wit,  on  the  ITtfa  day  sf  Janumyy  1774,. at 
Hfmd^tmn  In  Ite  Trrr"T  ^ '"'  "^  ^ —  copper  dnh  of  the  value,  of  i^, 
fen  jpewt^r  plffes  of  the  ytlve  of  Gm.,  &c.  &c.  of  the  goods  end  chatteb  of 
one  Bobert  Statetuon,  in  die  shop  of  the  lud  R*  S.,  then  and  there  being 
Iben^  #eMrMnildnid|r  itotoi,  tibn,  aad  cairied  away;  and  ibe  JarofB 
.  »faf»liirt>,»p»i|>th^r  »>th  ^oiipasd,  tethtr  praieot,  that  aftarwardarto  wit^ 
on,t^  25th  JaH^^^  aforesaid,  in  the  year  aforesaid,  James  Vane,  of  Man^ 
cAet^mfbrtsaid,  cdbhnr,  came  before  7.  B.  Barley  f  Esq. ,  then  and  ttili  being 
tttaaf  Jdi^jilitiQBS  ef  o«rnid Jnqi the'kii^,  asdgpedto  k«qp  the  peve  in 
the  ooon^  afowM,  and  also  to  hear  and  detennine  divers  fidoniesj 
tm|iausHa>  and  other  nusdemeanors  oonunittad  within  the  same  county, 
and  %atftUeft  and  ihei^swofn,  and  took  hie  oorporal  Mill  ttpealMe  holy 
pifi^oC.flM  Mbre  tfae0iM  T.  B.  B^  the  jaitioe. 4lbieial4»  hf^-  the 
said  7.  it  B.  then  and  there  having  sufficient  power  and  aotfaoritj  to 
adminttter  the  said  oath  to  the  said  J.  D.  in  that  befasilf,  and  then  and 
there,  upon  bis  oath  aforesaid,  before  the  said  7.  B.  B^  fidihmtify  and 
kmgwmglfsf,  did  say,  swear,  and  give  snlbnoation  in  writ^qg,  thai  oq  Mon- 
day night  the  17th  day  €/£  January  then  Instant,  he»  the  said  /.  i>.  saw 
James  Taytof  of  ■  ,  and  £,  Hunt  of  die  entne  piece,  shoMialeer,  go 

vinto  tlviAsp  flC  «.Aof  Jf.  afeieaiid,  \mmh  mJtbn^S'^ii^  ^  U. 

aforeeaidy 
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18M>  bur*  which,  howev&rf  only  shew  that  som^  i\effiectabl# 
draft«i9fiO  may  of  lat^  have  thought  the  ezperimepit 
worth  tiyiDg;  no  one  has  ever  received  a  judicial  d»* 


ifiinMidy  (iSMaiiV  tbe  nid  abop  of  tbe  befpi»>q)eiiti»iked  J^A)  p«4. 
that  ^  tbe  aaid  /.  2>.  w»  along  with  them>  (meaning  the  said  J.  T.  and 
f  .  JSr.,)  add.stood  at  the  shop  door,  (meaning  the  door  of  the  aid  dwp  of 
Iha  wM  it.  &»)  and  that  T^^  and  Html  (meaiiiBg  tbe  aaid  J.  7.  asd 
Jip,  ff,)  filled  a  Urge  sack  or  bag  with  pewt^  and  other  gpods  out  of  t|ia 
aaid  shop,  and  that  Taylar  (meaning  tbe  said  J.  T.)  carried  tbe  aack  off, 
and  that  Hum  (meaning  the  said  R  H,)  filled  bis  pockols,  and,  *at 
i^onpt  olber  tbii^ps,  that  7<»y^  (miswliig  iha  aid  JL  7*.)  oHiied 
avay  ware  cm  copper  dish,  &c. ;  and  that  HutU  (ncan^g  the  aaid 
&  J7.)  carried  awaj  in  his  pockets  one  pewter  gin,  &c. ;  and  the  jvron 
■ainiiifil,  upoB  Ibant  oalh  cfoassaid,  finthcr  iiiiiiii  tbaftatHdafnanl 
lettionf  of  ojer  and  terminer  and  genenl  gaol-ddtveiy,  holden  at  tbe 
Cttstfr  of  LaneatUr,  in  and  for  the  said  county,  an  indictment  wm  found 
bj  tha  jnfOiB  afionsaid  against  the  said  E,  H.  for  privatelj  and  fdonioQiljr 


dbh,  &c  of  the  goods,  and  cfaatteU  of  the  saU  A  a,  Niliie  Aop  «f 
lte»  te  srid  &  j^,  tfaoa  biii«  fiDW>d;  aiid  «ba  «id  £.  li.baiiB8  ««i9iad 
»p<mthaa>idMitff  f1  befare  the juaticia  afarwai^,  fltwiiil  loi  gwlW 
thantoiaadMM  htisg  dui^  jouMd  upon  Aa  aaid  plaa  so  flaadiik  |N 
aaidAH.  waatiMWi^wiiWfpPiihiatMlfathaiidlitoytlthtawd 
aavioaa  of  ofar  and  terminer  and  ^nand  gaol-deUveq^  And^jomi 
rfbiiw'il,  wpon  thmr  oath  afawwid,  further  pweant  thif^  at  tfaa  aaid  tMl 
iothanandthenhadasafipi«said«theHiidJ.i>«  waapiDdsaid  «»«m|- 
MM  %niaBt  tfia  Mid  .&  A,  and  ww  than  and  thcM  awon,  and  toak  his 
•aipoBaloathbafcretbaMMo  jnstioMMitbeholygQipaQf  GodtoiiMi^ 
the  iMMsAa  whale  «»th»  and  nothing  but  tha  tntih  of  and  npan  the 
pcanaiiMaopnt'in  imua  m  afar pwiirt ;  and  the  Mid  J.iX  beis^a^swan^ 
did  than  and  there,  dstterala^  and  kmimagfy,  and  of  hia  orb  aofc  and 
ponrsnt.  My,  dapBM,  and  give  evidanoa  beibaa  the  mum  jntfiiM  tet  h^ 
ihaMttj:  At  did  not  BMtfaa  said  J.  gtfatJM  night  whan  thnirid^ 
of  the  aaid  Ji.^  wna  baokan,  and  to  the  jokm  afnaaiaiil,  «^on  (km 
aalh  afenMid,  da  soy  «*at  lAe  mid  J.  J>^  to  wit,  at  1  sariMw  i^mtmd, 
diii^mammmimd/brm  i^^maid  tommit  tsif^  and  e»mp$  paomf^^m 
ttogMBt  ditpfeumrr  ef  atwi^dy  fisd,  fc 
Hm  faUowing  obsenrationa  then  ooous 
It  baa  baandonbtad  whether,  if  tha  same  poion  avraaa 
•t  diANBltiiMb  iM  wi  legally  b0  Mfiptad  of  pafn^ 

fiirditf 
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ddon,  tnd  as  instances  of  contradictory  swearing  bave  i6ffR 

aceurirad  at  all  timflf,  and  as  this  form  of  proceeding  « 

affords  the  gf  eatast  fiusility  of  proof  to  a  prosecutor,  the  »goiim 

want 


Ae  peijury.  for  it  is  said,  that  on  w|iicli  soever  of  bis  contradictory 
oaths  the  peijury  be  assigned,  that  oath  must  be  taken  to  be  tnie^  unless 
Mtptq^  bf  |wp  otM'  wittaepsos.  Oa  the  other  band,  some  have  thoogbt 
1^'tf^  Jfi^lctmefi^  «t4(pi  ^fi  ♦wo  (joirtradiptary  fifttlw,  iiiid  (hc^n  cw- 
dttd^,  &at  '*  so  the  defendant  committed  wilful  and  corrupt  peijury," 
wMhbut  sny  averment  to  falsify  the  ^acts  sworn  in  either  of  the  oattis,  it  Is 

m09mitp>  wmnm  •  f(mmlmi  F«riipfn  ta  in^iotmeni  In  Unit  ffmn 

Vi^  be  fufficient  j  bi^t  eiren  upon  the  common  i|idictn)e|it  asn^pninj^  the 
peijury  upon  one  of  the  oaths  only,  and  averring  the  faluty  of  the  facts ' 
AewtMMm,  ffai  tfiAimuafcnB,)  It  seems  Aalthe  defendut  aiay  Jolly: 

i^wwnrf^wl^fWw^yypft^pwofpf  rtip  psQiKyi  «hm  prodqaonW 

monng  the  olh^  deposition  which  the  defendant  had  made  in  contra- 

flietioii  to  that  ob  whidi  the  peijury  Is  assigned ;  for  its  being  the  defend- 

■nt's  own  Aapmiikmp  be  fMoaot  be  n^kaittfd  to  «9  tliit  ^ifwatinn  wiip 

IUjK^  fpr  iifsipo  dUegsns  Ciyrpi^idiA^m  sii^m  £»t  ^udiendusi  and  if  ^i^  be 

truest  the  other  on  yfhkh  the  peijury  is   assigned  must  of  course  be 

fldse.    tlie  reason  wby  in  oHier  cases,  the  peijaiy  imut  be  peeved  by 

mkmmn  liist  Qiitweigh  Hie  tai|$BBony  of  the  defenlAiil  is^  \iacmm,  wh«ee 

^bifn  is  only  oed)  againsioath,  it  stands  in  suqiense  on  which  side  the 

truth  lies.      But  when  the  same  person  has,  by  opposite  oaths,  aaseitsd 

«ed  denied  Ae  seme  Act»  tfie  one  seems  sufldenl  to  disprove  the  olbar, 

and  irilll  le^pect  to  |he  defendant  (vho  cennot  cootiadict  whiH  he  bimaelf 

has  sworn),  is  a  clear  end  decisive  proof,  and  wiU  warrant  the  jury  in 

ooimctlng  him  on  eldicr,  for  whichsoever  of  them  Is  given  in  evidence  to 

iMnuwe  die  odwr,  Hgan  barfly  be  in  the  dnfawdwt's  aiomh  0  deny  the 

trat)i  of  thai  evidence  as  it  c«ne  from  |iiiBsel£     Upon  this  prlncipke 

Feier  J.  convicted  a  man  at  Lanaister  Summer  assises,   1764.      He 

luid  first  nade  his  inlbrmatiott  on  oaHi  before  a  justice  of  die  peace,  that 

dnee  vromen  were  concerned  at  a  riot  at  his  mill,  (whidi  was  dismantfed 

by  a  mob,  on  aoeonnt  of  die  price  of  com;)  and  afterwards  at  the  santons, 

when  the  tiolfln  were  indicted,  he  iras  examined  concerning  those  womeny 

^(lMsiBg|i9e9tainp«radw«lbip|hev^oiir,)be|he«si^        ikey 

were  not  in  the  riot     There  was  no  evidence  on  (be  Ciiel  oC  the  dafcad- 

antlbf  this  peijury  to  prove  that  the  woaunwef0  in  the  fiot,  (which  was 

dM  PBQM9  %9W>^)  M  ^^  dffandant'a  owa  ongiaal  infimnatiaa  on 

osah  bdsg  produced  and  ned,  vrtienby  he  bad  mom  they  were  m  Ike 

rioti 
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wedmetdmf,      WooDs  and  Another^  Assigbeed  of  AlexAiojeb 
"^     '  PATOiJ,  a  Bankrupft,  against  Rt7ss£Lt. 


A.  sihip-         HTHIS  case  was  tried  before  Bmd^  J.^  at  tfae  I 

builder,  con-         L  ,  ,  /^  .      ^ 

tncted  wiih /?.         afisizesy  IBS0|  fOid  cime  oa  for  argumeni  ill  «e 

to  build  a  ship  i.   ti   ^      ^  •  i  --L*^   :*  • 

for  bim,  aed  to  oonrsa  of  JSos^^T  tettD,  upoD  a  Special  case,  wfaidi  it  is 
^^,  iQia^  "^  unnecessary  to  set  out,  as  the  facts  are  fully  stated  in  die 
tow^to*  jndgment  delivered  by  the  Court.  The  case  was  ar- 
bjfouriDH^.    imedbv 

menti:  thefint  o"*^  "-^ 
wben  the  keel 
wwlaid,  the 

feoondwhenat       IMtUdale^  for  the  plaintifis.    He   property  in  die 

the  light  phuik*  ir      r       ^ 

and  the  third  ship,  rudder,  and  cordage,  continued  in  Paien  at  the 
when  the  ship  time  when  he  committed  the  act  of  bankrupt^,  the  $bip 
]^»e"aie  25th  i^ot  being  then  completed.  The  case  of  MuMam  v. 
Ae'^IS^'iSll^'  lfc»fiffe5  (a)  is  an  authority  ej^pressly  in  point.  There 
SrSwe?!*'*    ^^  bankrupt,  a  barge-builder,  had  undertaken. to  build 

priTtty»  to  the 

intent  that  B,  might  get  her  registered  in  his  name.  On  the  25th  of  Jvtne  the  ship- 
builder signed  the  usual  certificate  of  her  buDding ;  and  on  the  26lfa  the  ship  was  ingiiierad  • 
in  17. 's  name ;  and  on  the  same  day  the  third  instalment  was  paid.  On  the  30(h  of  June 
A*  committed  an  act  of  bankruptcy,  upon  which  a  commission  afVerwards  issued.  On  the 
2d  of  «/tt/y»  the  ship  not  being  then  completed,  or  launched,  the  defendant,  and  a  9ew 
hired  by  him,  took  possession  of  her,  and  a  rudder  and  cordage,  the  former  of  which  Was 
made  by  the  ship-builder,  and  the  latter  bought  by  him,  for  the  express  purpose  oi  com- 
pleting the  ship :  Held,  first,  that  the  legal  effect  of  the  ship-builder*s  having  signed  the 
certificate  to  enable  J9.  to  have  the  ship  registered  in  his  name,  was  to  Test  the  geoenl 
property  in  the  ship  in  ^.  from  the  time  the  registry  was  completed  : 

Held,  secondly,  that  as  the  rudder  and  oor&ge  were  mode  and  bought  by  thfl  ship- 
builder specifically  for  the  ship,  they  were  to  be  considered  as  parts  of  the  ship,  and  tibiat 
the  property  in  them  also  vested  in  B, 

Held,  thirdly,  that  the  property  was  not  in  the  possession  of  the  baoknxpt  as  reputed 
owner,  within  21  Jac.  1.  c  19. 

Held,  fourthly,  that  although  the  general  property  in  the  ship  was  vested  hi  P.,  yet  as 
A»  had  not  parted  with  the  possession,  and,  as  he  would  have  had  a  lien  upon  the  diip  for 
the  amount  of  the  fourth  instalment,  if  he  had  completed  it ;  that  the  taking  possession  of 
the  ship  by  B-  mthout  tendering  the  amount  of  the  fourth  instalment,  or  so  much  thereof 
as  was  due,  provided  any  thing  was  due,  was  wrongful,  and  consequently  that  the  assig- 
nees of  A.  .were  eotttled  to  recover  from  B,  the  amount  of  the  fouith  instalment,  provided 
the  ezpence  necessary  for  the  completion  of  the  ship  did  not  amount  to'  that  sum»  or  so 
much  thereof  ai  would  repaaia  due  after  defraying  sncfa  expenoe* 

(a)  1  rafcn^.318. 

a  b«rge 


RvsooAt 
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a  barge  for  Pococif  and  the  latter  had  paid  the  whole  I82S4 
value  in  advance^  and  his  name  was  actually  painted 
on  the  stern  of  the  vessel  after  the  completion  of  the 
work ;  but  before  delivery,  and  before  any  commissioii 
of  bankrupt  had  issued  against  the  bargerboilder^ 
the  barge  was  seized  in  execution  for  a  debt  of  the 
bankrupt*  It  was  held,  that  no  property  in  the  bargie 
pMsed  to  Pocock  until  its  completion  and  delivery,  and 
conaequently  that  the  assignees  were  entitled  to  ro* 
eover  the  value.  Here,  the  bankrupt  was  only  undev 
a  contract  to  deliver  the  ship,  and  although  the 
stipulated  time  for  building  had  actually  elapsed,  yet 
the  vessel  was  not  completed  and  launched  until 
afier  the  act  of  bankruptcy.  The  certificate  uider 
ae  G.3.  c.  60.  s.  12.  clearly  is  not  to  be  given  till  the 
dup  is  completed,  and  until  that  time^  therefore,  no 
property  passes  to  the  vendee.  Groves  v.  Buck  (a),  Towen 
V.  Osborne*  {b)  But  at  all  events,  the  case  &lls  within 
the  statute  of  James,  for  the  ship  was  in  the  hands  of 
the  bankrupt  as  the  reputed  owuer,  Hai/  v.  Fairhaim  (c), 
Eobinson  v.  McDonnell,  {d) 

Holt,  contra.  There  are  two  questions  in  this  case; 
first,  whether  the  property  in  the  ship,  rudder,  and 
cordage,  ever  passed  to  the  defendant;  and,  secondly, 
assuming  that  it  did,  whether  it  continued  in  the  pos« 
session  of  the  bankrupt  at  the  time  of  the  act  of  bank- 
ruptcy, as  the  reputed  owner,  with  the  consent  of  the 
true  owner,  within  the  statute  oljatnes.  Here  the  pro* 
perty  passed  to  the  defendant  under  the  contract^  for 
there  was  a  delivery  to  him  before  the  30th  June.     The 

(a)  sM.j^s.  17S.  (c)  2^.4-^.193. 

(6)  1  Sir,  506.  (eO  2B,i  A.  194» 

vessel 
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182$.       vessel  was  clearly  completed  when  slie  was  capable  of 
'Z  being  soireyed  and  measured*    The  officers  of  the  cus- 

toms had  taken  the  usual  bond  from  the  master  previ- 
onslj  to  the  bankruptcy ;  the  builder^  toOy  on  the  26th 
Jiatef  had  given  the  defendant  the  certificate  required 
by  the  26  G.  3.  c.  60.  s,  20^  and  from  that  time  he  must 
be  taken  to  have  consented  that  the  defendant  should' 
have  the  possession.  Secondly,  assumhig  the  property 
to  have  passed  to  the  defendant,  it  did  not  oontimie, 
with  his  consent,  in  the  possession  of  the  bankrupt  as 
reputed  owner.  That  is  a  question  of  fact,  which  ought 
to  have  been  found ;  MuUer  v.  Moss  (a),  and  Oliver  v« 
BartletL  {b)  Besides,  the  circumstance  of  the  vessel's 
having  been  registered  in  the  name  of  the  defendant^ 
and  of  his  having  advertised  her  for  freight,  ^Botd  the 
strongest  evidence  that  he^  and  not  the  bankrupt,  was 
the  reputed  owner  of  the  ship. 

Cvat*  adv.  wlU 

Abbott  C.  J.  now  delivered  the  judgment  of  t^ 
Court. 

This  was  an  action  of  trover  for  a  ahipt  rudder^  apd 
cordage,  by  the  assignees  of  Ak^ptmder  PatoHj  it  bank? 
rupt,  and  the  facts  were  shortly  m  follows;  Pfxttm  vmtk 
a  ship-builder,  and  in  October^  1818,  ha  entered  into  a 
written  contract  with  the  defendant  tabuildaod  com- 
plete a  ship  for  the  defendant,  and  .finish  and  launch  her 
in  Aprils  1819;  and  the  defendant  was  to  paj;  for  ibe 
ship,  by  four  instalments  of  750/.  each ;  the  first  wbea 
the  keel  was  laid,  the  second  when  they  were  at  the 
light  plank,  and  the  third  and  fourth  when  the,ship 


(n)  1  J^.4  8.BZS,  (6)  5B.  Moort,  597. 

launched. 
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IjNiiidied.    The  paymenft  wer«  to  be  made  by  bills  at       182£. 
two^  four,  m^  and  eight  monthik    The  first  and  second  .    — T* 

WoOM 

Jnstafanenta  were  duly  paid.  In  il£zrci,  1S19,  the  de-  agamu 
ft— diint  appomted  a  master^  who,  from  that  time,  auper- 
intaoded  the  building.  In  Afoy,  1810,  the  defendant 
advertised  the  §hip  for  charter,  and  on  the  16th  of  Jtm/ 
chartered  her,  vith  Paion*s  privity,  for  a  voyage  from 
Newcastle  ta  Neaffimndland.  Before  the  26th  of  June  the 
ahip  lias  measured  and  surveyed,  with  PaUmh  privity, 
to  the  intent  that  ^  defendant  might  get  her  regis- 
tered in  his  name.  On  the  19th  Jkntf  the  master  entered 
mto  tlie  usual  bond  for  delivering  up  the  raster;  on 
lihe  d5th  Pataa  signed  the  usual  certifici^e  of  her  build, 
&G*,  and  on  the  26th  the  ship  was  registered  in  the 
defendant's  nama  On  that  day  the  defendant  paid 
Paiogi  the  third  instalment  Paionh  certificate  de^ 
accibed  the  ship  as  launched,  but  that  was  not  the  case^ 
and  PaU»i%  people  continued  working  upon  her,  and 
tifling  his  timber  and  materials  till  the  3d  diMff.  One 
of  the  master's  i^rentices  was  employed  on  board  by 
liis  directions  from  the  early  part  oHJime^  and  on  the 
Sfidi  die  master  ordered  him  to  sleep  on  board;  but  on 
that  aune  day  PaUm  committed  an  act  of  bankruptcy, 
ngion  which  a  commission  afterwards  issued.  On  the 
8d  dJUy  die  defendant  and  a  crew  he  had  hired  took 
poaseMon  ^  of  the  ship,  and  his  servants,  by  his  direo* 
tibn,  took  from  PaUnCz  yard  and  wardiouse  a  rudder  and 
oocdage^  which  Paten  had  bought  for  the  ship.    On  the  * 

4di  of  nhify  the  ship  was  launched.  The  fourth  install 
ment  was  never  paid.  The  ship  was  iacompllsta  when 
lihe  act  of  bankruptcy  was  committed,  and  die  expeace 
of  launching  lier  was  borne  by  die  defendant.  Upon 
tlleae  frqts,  the  questions  proposed  to  the  consideraticHi 
gf  the  Court  were^  whether  th«  plaintiib#n^ere  eotided 
VOL.T.  8Q  to 


i929^      to  tecovar  the  v^lne  lof  th?  ffifs  i^  mlf^s.a^  ifef 
^  Taliie,  ^utgect  to  a  deduction,  ir^  to  be  ^»iftifi$s^909lfAf 

'^ainti      or^  i£  j^Qf^  whether  they  w^re  entitled  to  ^^oonfUilb^ 
value  of  the  rudder  and  cordage.;  otid,  Ao^t^jfff  QR9flF 
be  of  opinion,  that  thej  wer^  ei^itM  toa^^Taf  ^^t9Rftr 
soit  was  to  be  entered;  and  upon  thtepointfc.al^iyi jtjjif 
case  wa8  argued  befine  die  Court.  Ithaso^iHBiti^  ji&^ 
ever,  to  the  Court,  that  a  third  question;  aiJse»i)i]^llv(ll^ 
fact%  Mrhich  neither  party  could  have  intended  Io4K(pM^ 
which  is  this :  whether,  if  the  plaint)i&  alfe  noti^cM^Mi 
to  recover  the  whole  value  of  the  s^q^  tbgr.a#]r'|ii'l;b^ 
entitled  to  recover  to  the  eUoit  of  so  much  of  UiO:(|^ii^ 
j»fltaln»ent  as^  if  the  defendant  has  die  shipt  -^  Wiitit^ 
pay.    Andf  upon  the  first  and  second  ^imUq^iiGur 
epinion  is  in  favour  of  the  defendant  f  upon.  th#rf)a|^ 
Klgainst  bhn.    This  ship  is  built  upon  a  specia)l\atHi^i[»elt 
md  it  is  part  of  the  terms  of  tbeoootosi^  I^lfl9m 
portions  of  die  {u-ice  shall  be  paid^ceg^ng-tQ,^e>pfi» 
gre$s  of  the  work ;  part  when  the  keH  i^  \9iA^dff^fi 
when  tb^  are  at  the  light  plank.  Tbe  pajW!^t4rfith<li 
^  A)  f/  y/S  instalmenu  appears  to  us  l9  apprepriajUsi  ts[»cito%»j^ 

^  the  defendant  the  very  ship^s^  ^n  pnigi^iM  iip4-fWj«f« 

in  the  defendant  a  prpperty  in  that*  .si^p^r^iK^ttoicllf 
between  him  and  the  builder,  hQri§<^i^^Mf4iltP>i>¥art 
upon  the  oompletion  of  that  viH!y'Sb«»>v^im^i4lM  ifci 
builder  is  not  entitled  to  rsqvi^.^in;  tOrrPm^flrd^S 
others    Qutlbis case  does. not  dcpen^iMS^i^P^I^Jib^ 
pqrnimt  oC  the  instalments ;.  so lM^»e  ai^,tlM(£^4k^ 
upon  to.4ccid«  how  ftr  that  pi^jnent  v^t»»4b|^)pfo^p9S9 
in  the  defrndant,  faecamK^  htre,  P^vKn^isigpfl^^ff^Kh 
^tificate  to  en^iblc  .the;.^tfenda^  to  bpv?  d)a  shjpr/Dfgilh 
tcired  in  bis.  (tbe  d^ftndant's)  name^  an4  cby.ltfiM.^iaql 
unseated,;  as  it  seepM  to  Ms»  that*  dia  geoeial^  piBop^r^ 
in  thesbip»slwHHb^.€onsidered  £i;o|ntbatvtiiaQ,a^Mws 
.:-  *^-'.  '^  in 


IN  rU^^fAiKh^'tiAi}  OF  ©EOIl€Ji  IV.  ^94V 

Ih'  th^'dyferi&ne.  Tike  dtfefldatit  had,  iit  tlAttimfe,  ifesi 
fMiid  Wlf  •»¥rfcftl  tiie'  dhlj)^'  ^hi^h  complete, '  would  be  "TT 
"^nt.  'Fbi&h  ^Ottld  hot>  be  injured  bf  having  the  ge-  q&ain^ 
telihkl  tMt>perty'in''flie  ship  cbnsidared  as  vested  itt'tbe 
Aftftndai^  because  He  WoMd  )still  ba^^e  a  Hen  upon  the  pos- 
ifia^AatoffoMhie  reskhie'dr the  price;  and  we  think  the 
If^  'feS^af  cff  dghing  the  oertMdate  for  the  purpose  of 
hbvibg^tbe-fthif^'yjegisterkl  was,  from  the  time  the  rc^ 
gtfiCi*5^  Wtti  complete,  to  vest  the  general  property  in  the 
!d^fldaiit;  III  order  to!  register  the  ship  in  the  defend- 
ant's^ name^  «n  oath  would  be  requisite  that  the  defend- 
*fttit'Was  the  owner,  and  when  Paton  concurred  hi  what 
be' knew  was  to  lead  to  that  oath,  must  he  notbe*  taken 
l»r 'h8f«e  e6n^ented' that  the  ownership  should  fealljr  bfe 
^  UidlJ  ofilth  described  it  to  be?  The  case  ofilfiiol'. 
46fm't.'\Mikfi^ki,  }  Tiiuni.SlS.  seems  to  us  to  be  dearly 
yRtttegttfiihable  from  the  present,  because  the  bargain 
ttiefe^'forbiiilding'the  barge  does  not  appear  to  have 
IttipuUned  for  the  advances  whidi  w^ e  madei  aild  those 
MkBMde^<hy  not:  appear  to  have  been  F^utafeed-  by  the 
fM^twitlti  th6  "w^k^  Mr.  Justice  tfea/A'i^  opinioiii 
iqp^r^'ld  havcf'badnibtfnded  cm  the  notion  that  the 
ttuiiad''in^(itf4u»tt'dedM6wn  ta  deliver  that«pedic  barge^ 
bM(%6Ul(l>}laVd  betn' at' «all<  liberty  to  have  mitetfthted 
iliijr  Mlite^h^wiii'bulldhigi  aiid  the  boild^  had  done  tio 
}USie*!^t^iAit^&ii^^n^i^  that  the  gdienri 

pli6[i^'di;btfd^be'cM^id<3red  vested^in^  the  purchaser. 
TU^paMing'^f  the nhM^  upon ' the  stcfrn,  tiie  only  act 
tV^'t^Iedged'thts  biifflder  tanodiingj  itHstpressed  A 
faitl^dik  4)Ut:>the  balge  should  be  PoeoO^^  but  it  dH 
iid:;iftbi%;  Hte  miglit  change  that  IhteiMdd  and"  ob& 
Mat^ 'IhdL'hamew  <  Btft  die  sfgmng  df^the  certifibitc^- 
kitt^  W  tb^'ikyCem"tbM  iheddi^ndaiit'  laight- lACaM' sr 
l^^bl!ry  in^fhis  own  hoAie;  was  a  eoiteetit'tlJat)#itat%at^ 

3  Q  2  necessary 


9^  .CA«B6|J».  TRINITY  TERM       - 

l^Si      sficessary  to  wahle  tbe  dcftmiftm  4o  obCain  sugak  «^gi»« 

tiy  fibould,  09  betwaea  Ibeo^  be  ojiuudcrail.  ^i*  Qgm^ 

plet^  and  that,  as  ^ieks^daai  would  4><iTe  (9  .twwwf 

that  he  was  sole  owner  of  the  fihipi  theowpenMp  ilmirii 

be  conndered  his. ,  We  an^  thenifiii%  cC^opuiHifH-tfcfl^ 

the  assignees,  who  daim  under  Patmh  ose  bouudi  e^^ialiir 

with  him ;  and,  as  this  is  not  a  «8se  wttlm  itbe  fMnto^ 

ctJameSf  the  plaintifi  are  not  entitled^  t^  t0K9m\1^ 

general  value  of  the  ship*    And  as  to  the  rudder  and 

cordage,  as  they  were  bought  by  PaUm  q>ecifically  for 

this  ship,  though  they  were  not  actually  attadied  to  it 

at  the  tinie  his  act  of  bankmptoy  was  ofNaantted^'^  they 

seem  to  us  to  stand  upon  the  same  footing  with  the  ship^ 

aad  that,  if  the  defi9iidant  was  entitled  to  take  the  dii^ 

be  was  also  entitled  to  take  the  rudder  and  cardMge  as  - 

parts  diereof.    Upon  the  last  question,  however,  we  ai^' 

of  opinion  against  die  ddendant    Hough  the  generat 

ownenhip  was  vested  in  the  defendant,  the  possession' 

nmained  with  Paian;  and  as  the  bitts  for  the  third  %oi 

'  fourth  instalments  were  to  be  given  at  the  fouiidung  of 

tba  ship  (when  launched),  Paton,  had  he  completed  the 

ship,  would  have  had  a  lien  upon  it  till  those  bills  wefe 

gtvwi;  and  as  the  defondaat  thought  St  tci'ti^dlfiii^p 

before  k  was  com{detei  after  %a^^'^;|ivi!li  "VHt  fo^'Op 

firat  fl««e  instalmenu  only^  we  iliUk  lie  oMght  t£  Ht^ 

given  a  bUl  for  so  mudh  of  the^Miirlh^!nkiHke^f  ai^'^H^' 

cording  t»  th^  Waiue  of  whsl  t^iauiSei'Wm^iisiA,'' 

iArton  was  entitled  to  receive;  andflift^  ittileh^iAuttf)*^' 

matnad  m  be'don^  v^ould  be  equal  to  tl)»6^^iiMelffi diM^' 

.  fmcdi  instalnimit^  his  taking  the  ship,  wiAM^^i^ing  diKl 

tendsriag  such  ^a  biH,  waa  a  wrongflil  tekUg<v  A)l!^  an^'l 

therefore^  of  opinion,  that,  according  to  the  provision 

made  mthat  rfespect  in  the  case,  it  oiight'to  ?fe;^Mfe')re^^ 

!•  Mr.  BtmOirtiifff  and  Mr.  Clayi&n,  and  sttchl^li^  j^^ 

ioa 


V'. 
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MJt'iui  iftepf  slidl  iippoiitt^  to  tftke  an  account  of  the  want-  VffSiil 
of  'fiiftUffials^  Ktipokted  to  bt  provided  by  Patm  not  on  ^^^ 
twud^  ahd  Ah  fair  expeneeof  hmnchmg,  and  to  enter 
Aw^ftfdicl  aoeord{ngIy«  If  the  want  of  materiab,  and 
^km  ei^Mce'  of  lafcmehing^  AtXL  amount  to  7501^  the 
ti^tdSeeio  be  elitered  for  the  defendant;  if  it  ahaH 
-ttttlMM  t»'k»  than  7J0A>  a  verdictfbr  the  difference  to 
b^4ent«NNl>for  the  plmtiff. 
'-  '•     '  Judgment  accordingly. 


AroTBEGARiBS*  Company  ff^ain^f  RoBY.         f^^ 

'T^HIS  case  wag*,  argued  in  the  course  of  this  term  by  Bj  the  ss  G.s^ 

ScaarleUf  Gwmqf^  and  Campbell  for  the  plaint]fli»  and  it  is  rawted, 
by  Zknman  and  CAiify  for  the  defendant    The  ftcta  of  ^  after  thrTrt  dbj- 
tha  case  and  the  arguments  addressed  to  the  courts^  isit^^ubdi 
are  fully  stated  and  observed  upon  by  the  Lord  Chief  J^'^y^^';^ 
Justice  in  deUverii:^  the  judgment  of  the  Court,  and  ^"f?*!^*****"* 
i^  is  therefore  unnecessary,  to  state  them  here.  .       tice  as  luch) 

to  pnctiae  as 
Cur.  €uh*  VUli*  «n  apothecary, 
unleai  he  take 
outacertifi- 

(.jAjB^OTxC^tf*  now  delivered  *the  judgment  of  the.^^nfol  **  (t 
CffvrU  .  TWa  wa^  an  action  (qr  a  penalty  on  the  statute  ^Jc^JJ^  ^ 
S^Q^Sm  €psl^i^^  for  practising  aa  an  apothecary  without  STy^^I^dS^ 
having  ol^tained  the  certifioate  required  by  that  act»  .^^^  '^' 
mlpfih  recsiir^  ^  ^9J9^  assent  on  the  12th  <Af2^,  18J5.  itt dayof 
AXtk»  tdal  before  m^  ,some  evidence  waa  omredon^actorpiactiie 


th«,i»rt,  of  th^  drfendanti  to  shew  that  be  had  been  carj  without 
practiifiog  as  aft  apothecary  in  tow%  in  JbM^  and  some  m^'fertifiiaae, 
part  of.v/iify,  1315|  including  the  Ifth  of  Jb^  in  that  SSmS^S-u" 

forfeit  SOI.:" 
Held»inan 
action  for  the  peni^ty*  tbat  it  waa  not  aufficienft  for  the  defendant*  in  order  to  bring  bimadr 
wlitin  tlie  tecefttlon,  to  shew  that  pievioualy  to  and  on  tho  ISdi  of /ti/y,  I815»  (when  the 


act  <«pnH4  the  xopl  aMent,)  he  waa  piactisii^  aa  an  appthfmyijfy  hot'  tbmlt  was  ueotMarj 
to  ihe^  (bat  be  was  10  practisiDg  On  the  1st  oiJugukt  1S15. 

«^^'  3  Q  3  year; 


950  '^cMfe^iVtamrfY-'-rfiiiM*"  -»' 

10^2/      year';  but  'as'tliee?iaen(;e,  such'as  it'^^'dihWMlMS^ 
4"    '  1^^.''  ^  ^®  '"^^  ^V  ^^  At^usty  the  defendant  haviii^'feBfeHb' 
Conqpuf      that  day  left  townj    and  '  GeiionVe  '  a!ti  iisnst&t*  ^^^  W 

RoBT.  apothecary  at  Chatham ;  dXitil  as  I  wa^'Af<iop%didt]|'thid' 
no  person  was  exempt  from  this  penali^^'S^i^w^'blot' 
in  practice  as  an  apothecary^  onUi;^  1st  of  iiilgiisf  V'^A^' 
jury  under  my  direction  In  that  resj^^  fiJa^tii^ 
verdict  for  Uie  plaintirs.  A  mleioihi^^^^ixdS^ 
there  should  not  be  a  new  trial  was  obtain^,  'irtSf'^A^ 
shewing  cause  it  was  contended  by  the  plaintm,'^Gnhsi{' 
that  die  direction  was  right  in  point  otht^";  iib&ltiali' 
so,  then  secondly,  that  there  was  no  evldeiiBfi  tirat  tbj 
defendant  had  at  any  time  practised  as  an  dpdthedUy 
within  ^e  meaning  of  this  statute.  It  is  tibt^taefec^ofy 
to  give  any  opinion  upon  th6  latter  ^fn^  b^^oii^wfe 
are  dl  of  opinion  that  the  direction  wiis  rl^trt  ftr^fM^t 
of  law.  The  statute  was  passed  as  I  havi^  ^ ftbtSte'  btV^ 
served,  on  the  12th  of  July,  IsiS,  but  ft  may  lie  lUSi^ 
generally  to  take  its  effect  from  the' fiHt'ol^'JA^iilir 
followmg. 

The  great  object  of  the  statute,  a^ip^jfeiii'tyteb' 
preamble  to  the  7th  section,  was  *tb  pr^V^Sirt&tt^^l^tf 
the  health  and  lives  oftUe  kfng'^  ^b|ei^'bjR^fJmK 
and  incompetent  practitiotiers.'   For  thtf  ^i^x*fe*jftf*i 
visions  were  made  regarding  two  'citkikSfof^p^Hko^'mt 
perspns  practising  as  apothecaries,  aha'  ^mmi^kmitg 
as  assistants  to  apothecaries. ' '  Td^  Woul*'*tl^'kftd^  *tt  . 
thel^isiature,  that  some  persons 'wdnfd' %e  %rQnfl%i^ 
gaged  in  each'  ot  those  branches' at'  fbe'^de  ^iiifeivtir 
that  should  He)  at  which  the  penaltles'iiU^Asetf  b^  ihe 
9Ct  mighVlle  made  to  take  effect,  and'lt  'iiras^^rksWidbre 
that  some  at  least  of  such  persons  sho'ulci  D^  exempCol 
from  its  enactment;  and  we  are  to  iearri  tram  eh^'laki^ 
guage  of  the  statute,  what'^is  the  precise  time  at  which  a 

17  person 


a 
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Pf^c8f^.,n^jil^l^vcibe(^  9o,enga^in  oidw  u>be  tbos       l??^-, 

e?*W^- •    "  ■   .  '"  .  1  "^nil.  . 

« ,  Tqer^  are  five  s^ons  in  which  the  time  is  mentioned^  CMfipi^it^;  ^> 
vi;c^ . th^  : ^4fJb, ,  i7th»  ^Wih .  ^Ist,  and  29th.  The  Utlt  Rotov 
r^gfr^.,apfrt^ec»ri^^^*m(}.  is  a  prohibitory  claus^  and 
it^,p[^|i«  ^thu8y/«fr9m  m^  after  t^  first  of  Ai^tsty  it 
sf^K^^nf^  .bf  lawfji)  for  any  person  or  persons  (except 
I^^j(^Q;[,^^4<^tin  practice,  as  such,)  to  practice  as  an 
t^lg()fffisqf/;jf9 y^VilwSt*'  8cc  Now  the  word  *«  already'  as 
h^i:(^sqdti^  ?C  doubtful  import,  it  may  either  relate  to  . 
t|}f^^f8^  of  u^ifg^  Q^  to  the  passing  of  the  act.  The* 
\>?^/S?fi'^^^!^^^  assistants,  and  is  the  probibi^ryt 
<d^)|];^,{a9.  to,.them;  and  it  is  thus,  <<frpm  and  after^ 
th^.|^^,9f,44gi«^4t  shall,  not  be  lawful  for  anvper^ji* 
^//P@!?P{^  (except  the  persons  then  acting  as  as- 
sji^ffmt^)  {ind.  except  those  who  Iiave  served  an  ap- 
p^q^i^fy^p,  tQ  i)ct  as  an  assistant."  In  jthis  clause 
^]^.,^  xio  aimbigni^f  the  word  ^\  ihen^\  pUinly  and 
^X49^y  refers  to  ihe  first  of  JkigusJL. 

The  20th  section  b  the  penal  clause;  it  embraces- 
^q^^jlbe.;ClivssC8»  viz.  apothecaries  and  assistants,  with  a 
^^^i^qu^lu^eyer  as. to  the  amount  of  the  penalty ;  and 
|^^,^^fi^<^if  any  person  (except  such  as  are  ihen^ 
8ftM^y)(^F?p^^^& '  ^  such,)  shall  after  the  first  of 
u|f^gu9^;,9ft.^or,pri|Ctise  as  an.  apothecary  without,  &c. 
^^^ali^pJd^  V^  And  if  any  person,  except  such  as 
^e^//^^.ra<;tin^,as  su<|h,  and  except  those  who  have 
yff^^j^  ^prfiiticeship,  shall  after  the  first  day  of 
.^^f^g^,9ii^,4is  an  ai^istant,  he  shall  forfeit  bU* 
.^jli^.^his  clause  al^o  taken  by  itself,  there  is  no  am- 
bf^iji^.^he  word,  then,  plainly  refers  to  the  first  of 
^(fzu^/^.,^^4pd.  tbi^  seems  to  indicate^  that  the  word 
^V48n  ^  .¥^  1?  ^®  1^^  sectioi;!,  is  there  used  to 
..   I  :  : .    ,  3  Q  4  "  ilcnote 


QASBS  1^  TRiNfTY  TERM 


Um  dHiote  thA  tnoday,  anlni  k  «u  imadiea  tfait  w 
IwdKimj  tkoold  be  ysKempt  ftoM  tbe  peinl^  «ko 
vwaoc  aclDi%iii  praJ!lk:e  botb  on  tk^  Iflbk  ofjli^ 

The  tM  ud  29lk  meAm  wpe^k  of  ■podwauks 
ody,  and  do  not  aeDtioKi  Mriilute  to  Bpalhfieiriea» 

TVB*8lilieetioa  nbta  te  the  msovcry  eC  di^ipee^ 
and  it  kthos:  <<tio  apolfaeonj  bIbM  lie  rikirid  to 
anj  chaiges  daiiaed  fay  him  m  a  ecxiiit'«f  .Inr^ 
i  he  AflU  profe  at  die  trial  Aat  he  i^  at  pmctiee 
INfortoor  ott  the  fint  of  Augmaif  or  that  lie  hat ob- 
laiMd  a  certificite,'*  te.  Now,  it  ms  neU  ofanved  Ky 
Mn  CtaiqiMi;  that  this  dauae  relatet  only  to  thi  pioef 
to  te  gi^eo  al  die  triel,  and  the  leghdatme  iiight  alt 
ddadc  it  ezpfdieiit  to  leqeire  proof  of  die  pneoBedej, 
whieh  nd^t  lead  to  qoestims  as  to  acCoal  anpkfyimmi 
and  pnNtke  od  that  daj,  bet  ni^  ittMonahly  < 
eMe^  thet  he  who  could  prove  hiomif  to  be  aa  ] 
before  the  6ist  of  Antgna^  and  was  in  prwdci^  end 
eliieied  thergtt  for  piacdoe  efter  diat  day^  i»m  veitty 
in  prectke  en  diet  day.  We^  dMrefisti^  db  net^iie 
any  thing  in  dw  Msdon  that  jsmj  innwiiMdily  eillK 
tsA  the  pkin  ha^m^of  the  Mft  aeetion,  tediti^wt 
Mcnnaiy  to  n^,  adiedKr  the  void  er,  mf^  hvUds 
Slat  aeoddn  to  be  read  asefi^^dnebhtsiflBitheitai- 

vhidk  naj  pcftafw  be  tti  ^npor  li^wici  ■  ftii 

I^Mte.  TIm  only  nkaafadag  mtimn  <«  b*  iiiwii.fa 
tbe  fi9il)»  the  geMRd  anring  dme.    It  cmc^  Aat 

''■(^o'^itiai  piMkga  satd  luBiwrniliBi,  vtMWi  -in  «Ad 
««w»*^  ••*  eiq»yed  by  citber  of  thB  tw»  UiiiwjWlUet 
•rO!/M«BAOiMM«^,  48«i5^c«*hg»*f|A3pidMw, 

the 
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tlie  myol '  eottqje  of  MurgBdB^  or  the  iaid  wodtiy  of      iMj^ 
o^othecari^  taAt^^vttckm  hkvB  bMn  alteredf  tarM  ^J~r~    v 


^  alDeiii^  ht^  the  sol,  or  of  mkf  petMtn  or  pemot     Cattpinf 
practising  as  an  apothecary  preiiolialy  to  the  Ank  of 
'Jk^§iut%  •  bat  the  said  amverritieii   oolkgeiy  and  pei^ 
8<Hi!^  diall  h«re^  ftch*  all  audi  c^t%  See.  tare  and 
iea^icpiiaa  afemaid^  in  at  benefictal  a  laaBDiraa  thejr 
'jtiighft  UvredOne  if  the  act  had  not  been  paMed. 
^     IfbWff  if  the  WDisdi  prevfoosiy  to  the  first  ei  Augutt 
airte  be  JakeH  in  their  huge. and  unqualified  flaoae^ 
this  taving  daose  will  be  quile  irlreconcUcaUe  with  th^ 
N  14th  a60tio%  whether  the  word  **  dlreadjf* .  there  liaed  ha 
jrefarred  to  the  day  of  the  passing  of  the  act»  or  to  the 
.first of 2fE^gfi#9  and  also  with  die  20th  secticftis  which 
plaioly  mentions  the  first  o{  August  ^  and  the  inquiry  in 
:any  proceeding  oa  the  statute  may  always  b^  ,not 
whether  the  party  was  in  practice  on  the  J.2th  Jufy  or 
-  on  the  first  of  Ai^ust^  but  whether  he  Jiad  beei\  in  pfac- 
tiee  at  any  xemote  period  of  his  life»    It  is  impowbte.t4> 
fiuppoie  tb^t  this  was  intended^  and  it  seems  to  ttfijp  that 
theMiy  asoda  of  iciondKag  all  theolausas  and  cttriyii^ 
the  plah  olieet  of  the  law  inio  efieot^  is  to.  oonsider 
.  those  jqieAeoarias  only  to  tie  eaoettipt  from  klprdnriona 
/jriio  faii<9'in,fraotaDe  on  the  day  00  which  the  aet  to^ 
eOeo^  thaftiiB^Ahe  fikst  of  AugusL    TUs  consttiwtioii  b 
;ao(  sswBidataaftwifth.tltewoids  of  this  daUM^  lor  the 
daose. lOanlaiiHi  only  a  savhig  of  the  iip^ta.of  those 
pfeisoiH.who  were  IB  piactice  before  the.  first  diAugmif 
:€tce^  as  dtered  ot  varied  by  th«  ac^  and  that  alter- 
ation 11^  to  be  found  in  the  80th  sectioiw  ^Ucb  koposea 
the  j^eitadties  on  (tenons  tiot  in  piactiee  tf&  tile  first  of 
ilagMab    ItMBOtaeeesaaiyiasI  bMe  heCbm  tfibaerted^ 
to  88^  in  this^  case^  whether  a  person  .fjaiaring  the  ex- 
emption 


AiwriMCMitt* 
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dHM  bedmlblfol*  UnI^  cMMdiiv;  lb  all  «omd  rulipa p£ ; 

it  appeals  to.  fa^Te  befeaiottf^^iceA.^.v^^ 
and. toot  iBlcnded  to^iximrwl'^ffgr  pr9m<|pim^^ 
we  tliiiik  Ibe  laogiaigeof  ttiloo4(M»fM  t0  Apf»:tbMfe$ff  j 
ofcootitmliag  die  plain  wordf  of.  ihenpilpl  gliBiljfb  »ndU 
wo  are-eomeqpHiilIy  of  opipiaiii  lb«t'therd^iQ^99rjp4Y 
tke^  trial  was  vigln^  aod  tkat  tlKrruk  fol:  Kn^^MP^dmffgtq 
be<liiobai9Bd<  -     .'  •-^j.fi'/i:^   .vMt 

r.    •.    ..  .         •  ..  ^■...     ..{.   ..  .jn 

••  <      •'     '.■    '  •  •  ,      '■  '^:  •,,  7^ " 

rediM^fay.  *  Gra^ilr  gainst  EtfnzBSsr,  (in  'EritM*.}   - 

K^utliaf  I^BCMtBATION  in  e(weni|Q|r<i6tteit'ur/dildttt]i^li^ 
lobMome  ,'..  oS^^iiih  SqJiember^  ISVhf  beiwnsi- fti^ I^amliff jiari 

b^!^Qr^  «pm^lK£»^tftheoiie{iar^^lJiel«^^ 
fyHt^    <toAydfilieotWpart»whtiiet7^a^ 
!i^tudt»c.  pfaimtiff  aiMltlafiiiidaiit  hid  agreed  (o^bwmie  parta*iiir> 
rfrt^tjtaT"  A^*«»d*o»bBribe«iolaniiia<i>elotffi^ 

«dAi^^     itjWiMf>wp||ie$ll^.  tb^  in  iQQM4miti«irfi)l?f t^^mftp^. 

like  nun;  that      -»»    •    .  •'»      ■?,■.-    ,  ,,  ..     .  .  '  -  rf  o.f  j  V  ffOiJf.iT'in 

An  during  tlie  ocmtinuanoe  of  the  portnenhfp,  should  have  out  of  Che  profits,  if  sufficient. 
orifnot,outafthfii«)tid«$pdGitfyiKl7i|(DrhitfahiBm«ft^  gn»ArinMa«tMjr 

thafton  tfaeddermina^onvol' the  peftaenhlp  by  effluzion  of  time^  the  mpn  oCsaobOT. 
thould  be  repaid  f'^jt^r  ffitf  ^^<^biHI  gt««BBte^  *U  aebM  afld  :|ii^fyi?lMlfi^  rm^^mbT 
action  brought  upon  UUb  deed  to  recover  the  2O,OO0i»  at  the  exaintioo,  of  .the  leiv  J9«n» 
the  defendant  plet^^  il^the  tfefe»  4a^  eMeot^»  by  way  U^ifl'tt^Mi&^Vftr^ 

in  K.  B.,  that  aTUjr  ttonft^^'Pft  ^^.deed  fwu,  be  ta«Kn  to  idifdpae  tK J^'M^^^^nfC- 
the  parties  and  that  ftwos^ot  m  that  cascvoid  uponSi  ^rouSTSf  uSfjT  ^'^"^^^^ 


iJ 

HI 


tmimt  i<e(iMd  tfimak^h^;  and  la  ooKisiAenttbti  of 

GMUdnel)  to'  b^ MeofMA  tatt^  bf  lliem  mutiuiUjr  nd 
ri^|l|i^ly'#itb  teaMr  dtffel*^  eddi  c€  lAieid,  the  plMotiff ' 
and  tbed^ftildttit^  Ad  ty  thftt  indenture  eoreiuuit  with 
th^lMMeirtf  ^dMttt'fti  iMttuMv  fbttowiog:  vis.  that  they, 
thi^^^titilPiri&d'MtadAit,  gboaM  beocmi^  partners  in 
tfte"tHlbMsft  bf  nil  Mny  ctothier  for  the  term  of  ten 
y^Ml^^md'thifdefeMaMt  should  adivace  S0»900iL  a» 
pltfT  l>^4h^  iMpkal  fiMT  carrying  oo  the  bashiesft;  and 
that  defendant  having  accordingly  advanced^  Ae  euoi  of 
d^lMlW4«iftMAiiately  before  the  execution  of  the  mden- 
tur^  the  residue  of  the  capital  should  be  provided 
by  plaintiff,  Gilpin,  or  by  him  and  such  additional  part- 
ner as  in  the  said  indenture  mentioned,  and  should  be 
equal  to  atl^t  SO^OOCM.  ^  and  (farther,  Ihalrduving  the 
continuance  of  the  partnership,  Enderbey  should  be  en- 
tidedtd  have-out  of  the  piofitaof  the  said  trade,  (aiNlifi( 
cne  ^ofitasiy  deficitBcy  tberdn,  then  out  of  th^  ofeqpital 
theiMfi)>bfU)f  yearly  portions  a  certain  sum  ^ofinoiiey'* 
thdtetoteWiitaiOdiy  vi&  SOOM*  per  soiipufti,  ms'flir  hs  Adl 
difidMidiiat  ishttwof  Ibe  profits  or  pMidnoe  of  saidt 
tiade^iai|id4liai^  the  i^sidneof  the  fmifitt  of  ^le  trade* 
in  ^6MSi'h^ry^>dimng  the  partnersUp,  shonldt  on  the" 
di»f{^4n^that' behalf  ittentieqRfed,  and  else  on^  thi^  dMiir^' 
minadon  of  the  partnership,  bdong  to^  and  be  the  sole 
ptopetty  ol^  and  be  had^  received,  and  tak^nrhy  GOpin^^ 
asiaod  for  his'ebare  of  the  profits  of  the  saidpafftnershipl* 
A9(itfie.aaid  plaint^,.  Gilpin^  by.  the  indenture,  fiuther 
CQ!?e}iant^  wjth  the  defendant,  that  on  the  determin- 
ation df  the  partnetsbip  by  eflhixion  of  tim^  the  said  sain 
of  ,20,00(».  should  be    repaid  to  the  defendant.  En- 

derboff 
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i822«  derijff  his  executors  he,  hj  dx  fqiial  wf»liwip^t(».  |ipr 
oompated  from  the  delenoioation  of  the  pwt|»ef?|hjfcnntf 
each  iostahnent  to  be  paid  at  the  end  afrjcfv^  Awet^ 
calendar  monthB,  and  uiteresi  afc  the  rata  of  SL  pet. 
annam  for  1002^^  to  be  oomputed  fron  thn  dftflrminaticiip 
of  tbe  laid  paitnertbip.  Breatih»  BoihfajiaeDt  of  Ham 
2a»000L,  together  with  300QL  for  iotexoti  w  %  0Xh 
piratioa  of  the  partnership. 

The  defiendant  craved  oyci  of  the  deed  which  m/t-^WfH^ 
oHt,  and  which  contained  the  following  coTcnapt^betidaii 
those  aet  oot  in  the  declaration:  viz.  that  the.bminaii 
shoold  be  carried  on  in  the  name  of  Gilpin  onij^or  ili« 
the  names  of  him  and  another  person  who  shoold  be 
admitted  into  the  partnership  ponuant  tm  thepiptj^Qna: 
for  that  purpose  in  the  deed;  and  that  it  sl|«Id;%F 
under  the  sole  direction  and  oontrosl  of  Gifpm  or 
sBch  other  partner ;  and  that  Gi^  and  anch  p^ttptr* 
dK»ld,mdertd»the  iD«>.geme»t«raiel»ai>e»«itli.. 
out  any  oompensrtiflii  to  be  made  to  theoL  on  thrtt 
aooonnt;  that  Gft^wi  should  hire  senants  and  pay  their 
wages  oat  of  the  profits  of  the  business;  that  hejdMoUl. 
keep  the  books^of  accounts  which  should  b^oge^tl^' 
the  infection  of  JSiNfai^  and  that  he  shoold  oa0e  eT«ix»; 
year  deliTer  a  bafamce  sheet  to  him;  that. all  ddh«s^/W^^ 
expences  contracted  in  the  trade^  and  that  jffl  Joaifp^ 
dther  by  bad  debts^  decay  of  goods^  8nit%  or  fifb^-- 
caBualtiefs  and  all  servants*  Wagea  andotfyiwressnTy  • 
ezpenees»  and  the  properly  tsx  payable  in  xei^m^^^ 
the  profits^  should  be  paid  out  of  the  partnen^  P$ook 
and  effects,  indnding  the  sum  of  2Q^0Q0L;  that  QH^m^. 
should  pay  out  of  the  stock  or  capital  of  the  pamp^Ufib 
all  such  losses  as  should  from  time  to  tipna  wtm^'ist* 
carfping  on  th^  business^  and  guaranloai  the  psymsat  «f 

18  all 


CteUPBT 


iM  TrtE  I'ttiRD  Year  6v  6EOR6E  JV.  •      957 

sMiUbtft'wliieh  dbould  be  due  to  the  partnership;  that       182JSL 
Adtfaeir  ^  VHe  parties  should  become  surety  during  the 
eDnttnuanee  of  the  partnership,  or  compound  or  release 
debts,  &C;  fte.;  that  m  case  OUpin  should  depart  this 
HKt  at  any  time  before  the  eiqpiration  often  years,  and 
Ms  exectitors  -should  refuse  to  carry  on  the  partnership, 
tfaley  iikorid  have  power  to  determine  it  on  giving  three 
months'  notice  to  Enderbey^  and  on  paying  out  of  the 
l^aMAtsliip  tnoney  and  effbets,  the  sum  of  20,0001. 
fldvanoed  to  t^^e  capital  of  the  partnership }  and  «ach 
AfHbarsam  as  shonld  be  a  proportional  part  of  the  sum 
of  9600/.  fbr  Enderba^s  share  of  the  profita ;  that  on  the 
^etermitation  of  the  partnership  by  effluxion  of  time, 
iti  case  it  should  so  determine,  a  suflScient  part  of  all  the 
d^bta  due  or  owing  to  the  partnership,  should  be  fully 
i^aid  to  Enderbey  by  six  equal  instalments,  to  be  corn- 
pitted  -fipom  ihe  determination  €i  the  partnership ;  that 
in  case  at  any  time  during  the  partnership,  the  value' 
oP^  partnership  eflfects  should  be  reduced  to  the  sum 
of-fSOjOOOI.,  or  in  case  either  of  the  parties  should  be- 
ceme  buikrupt,  or  depart  the  realm,  or  do  several 
ofii€¥  acts  therein  named,  it  should  be  lawful  to  de- 
teirtnine  Ae  partnetvliip  by  notice;   and  that  in  case 
iimjlnn  ^ouldf'rdiise  to  keep  die  accounts,  or  to  render 
aMateincnt,'or  deny  the  perusal  of  the  books  to  EnderBey, 
that  JS.  mlgKt  upon  one  month's  notice  dissolve  and  de- 
tdriiible  the  partnerA]^  and  that  the  sum  of  20,000/. 
sfidddiie  payable  ibrthwftb  from  the  expiration  ot  the 
nctiee.     <3ovenant  to  refer  differences  to  arbitration 
asfd  dtfaei^  usual  covenants.    The  defindant  th^  pleaded, 
thM!  before  ihe  making  of  the  indenture,  to  wit,  on,  &c. 
at^  Sc^  it  was  eormjpdy  and  against  the  form  of  the 
stMtfie  agreed  between  the  plaiiftiff  and  defendant,  that 

the 


the  mm  of^WOL,  mad  liMt^fto  |«diMlff»slMk^  ksft^ 
^  mad  ghe  dpy  (rf^  p^fnient'  tteQBdr^^to'^dia'ltfi^dM 
ftnckM  tor  die  tpftoe  of  ten  yfl$H  iiAisM  iltaM9tfaidd^ 
eadtlHit  die  ih^wdawt^  fer  dbe  latfl  rf  ttouMf^muritrf 
20,0001^  add  Ibr  tliefiNrbetfliig  ibd  ^dfigolq^'^f  )Sk5U 
ment  Aom^  sboeid  yearly,  dtitiag  tli^  ifdiMae^Till»e^ 
yetf%  pay  to  .die  plaintiflP  die'som  of  l?00(Nlijlb^^yl 
half  ycariy.periioin,  on  die  Mdi  Ma^  mkd  84di'«^ 
^Mitfr  in  each  year;  and  dial»  fiir  8eoavBl^:dle<i^pirjM 
sMnt  ef  die  mim  of  SO^OOQL  widi  sneh  {Miyaittift^luiUr 
yearly  to  die  plaintiff;  the  pfadntiff  and  defendant^'  fay 
miy  of  shifty  shonM  execute  a  certain  isttfnftietK  to<4hd 
form  of  a  deed  of  partnerships  acceididg  t6  lUsmll&ikA 
and  eflect  of  the  indenture  in  the  decburation  mentionecL 
And  'diat,  in  purtoance  of  aaid  eonupt  antf  HS^riMfiil 
flIpreenMnt  00  made,  the  plaintiff  aOmianivio  wi^  iM^ 
&e  at,  ftc  aKtesaid,  lent  and  adtanced  <o>dieaifeim^ 
ant  the  iaid  sum  of  d0,000l»  on  dte^nnnfiirMAd^^^itu) 
that  foil  teooring  die   payment;  thenDO^  ^itida^amM 
paymenls  hblf  yearly  as  afi>iasaid{  4b^  pUfartHrana  tim^ 
dtfeadane  by  way  df  dii^  afterwavd[^ttaeK^^9*flmlii/ 
fte.  exMiteddie  Indentnreti  the^MaMttoh  mdldian# 
and  die  {daintff  thai  and  ibeM:<aotdpttdidr  idKMdm 
the  ddMutf  the  said  piM  ^^ik»'s^ffffpmi>MeHaum^ 
so  by  Mm  pfodpeed  in  Coort  laa  afaeBniil^'>iiit4nBmanmri 
of  «id'4»nrDpi  and  unlawfal  agr^neBt^rmfiAsfidto  fl» 
pinpOMt^f^rMiid^    And  the  ^de(faiidantira0tjul|nlidihi 
sMi  of^SOtel.  eo  to  be  paid  yeat<y'4bp»diiiwi  toU^ 
saii  20^0901. 4aa0Bedi  the  ittte  of  St-^fi 
to  "dip  fcinn=  of  statute.    Wbembythcsaid^iinilJ 
was  and  is  wholly  void  in  law ;  and  this^  &c    Rqili- 
cation,  that  the  plaintiff  and  the  defendant,  eiecnted 

the 
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lbefi«49ht«M«  ill  Uift.  do^UiMtiMh Jnbnti9toe4  i^^ 
m^  hl9M,(m»idmi^dfi^       t¥k  hj  way  crr«hiftrOP.it} 
tS«^1M^P%;i^rfP^yW^  tbe^'a«Jd;0f9i»pt  md  ludawfiil 

1i9t  m^ntimodi'  in  mmmw  and  Jfomc  aa  defeodaol  hatb 
i^  :li^s(.pl(^  flUqg^ii  .  And  thj«  ^the.  piaintiff  pnqn  «aay  be 
fKH|%i^«fl.  ofiitgr^  4be  GMiilty,  &p«  And  the.  dufendasil 
4f)t}i^^(lUf^.«i  Tbe  jiiiy  fowda  verdict  uponibe  issues 
>tel^fi0ll  IlAie  pka  in;  fii^onr  of  the  pletntiff;  below^ 
tJm^ jn^gs^ing  tbe  onrrapt  agreemeat«  And'  the 
ISwi^i^i  CPVf  mep^  Pleas  gvre  judgment  for  tliie  plaintiff 
Mo^4.  ..The  feoprd  having  been:  rempvfMi  iQtp*«hts 
QwH  upon  ^i>^t  of  error*  Tbe  caseirasafigiiedoii 
%&msK  day  in  thia  ten%  by  .   /.^r..: 

j.CUpiei^ifcr  .the  plaintiff  m  error. ,  Tbia ^deed  ii^ 
mnr{fi»i  {i«i,4tierfrer of  it»  and^  although  due. issiMii<wi 
t]to<|^h»a.irere;£n]nd  in  fiim>ur  of  the  pbinHflP  lidov^> 
yeliil)diiaae)br«iiQirl0  be  eonsidered  as  if  the  deedt)Iwd 
btom  merely  ^  out;  upoaoy^i  and  the  defendant  ibeiiM 
iiad  desilsmd*'  This  caae  ia  distingoisbable  fiKHajQimb 
xiCwteifrist)^  foM^^thftt^  ihe  usury  did  noltsippta^  or  the, 
Cffafrioftibcrf  doftfamiini^  Hfire»  the  pidncipal  w»s  never 
mihAzAAs  briifi^^Mt>entire;«apiial  had  been  kat  i*  ihe 
ommtMiiimyingon^ :^  Imde,  £ndtfr%  ift%^:  siiUL 
liairo.maiw|ainc4>iBBbaolfayaiO:Becov^  hi»  ifRnq^poI-i^VIha 
enao{c:teil,*:9£^tsi'  i^vihefdbo^  at  the  fqnnmdsnMni^. 
a£ttlia|ttdn0rshipr'(iIt^iitis  poAsessfaAr.ofi^viQiwrlgf  to; 
ihe  mntaa^roff  loeyOOM,  mod  die  la8aesv«f^Jdi6otmde 
enxnda&thsc^O^iKXX^  i^rhjeh^  the-e&liQe.«9fi(iteiiir> 
badoedviit^. sliU Gi^n  wodd  be  liidife  to ndbt  gded^i 


r,   (o^ftSli^/llhaff 
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ma  jmm;  far  diove  mb  u  espMw  ilipwltftioa  AH  mH 

loMtoGi^of  S€^09QL»£DviiUBh  Urn  kwl^ 
t  to  ■eeriva  m>is  than  &iL.pw>«aL  ii^wnii  iflhis 
be  an  abwlnte  oovwait  ta  Mpi^  4ie  90^iM(,  iri|h 
iIm  ttipiilflfesd  iBtflrastp  iha  daed  is  ihw9W.  l^mt 
the  other  h^,  ike  cowiant  ha.craditiopelr  *>  M^ 
ip^y  the  MblOO(M:  if  tke  prafte^  end  ^^M  mmMc 
al  die  end  ef  ten  ^eesB  eif  MJlyjiBl  kf  4k0  pm- 
poe%  {"mb  die  dechw^ion  it  defaetm^  bgiewie  .it 
does  laot  coateiii  any  avenaent  dMt  die  pcofiCs  Mi 
capital  wcK  soffident  In  JUbrso  i^  Wib99i{^)  it  vae 
expressly  dedded,  that  if  the  bonowor  of  BBoocgr  gne 
a  bond  far  the  principal  and  interest  at  SL  per  e^nt,  < 
and  coYenant  at  die  same  tim^  also  to  pay  to  4he 
lender  a  oertaia  portion  of  the  profiXa  ^  a  tnufe  apar^ 
lied  on  by  him  in  paitn^iship  indi  aaodier  Sfnoi^ 
ihat  is  an.  usurions  conUraot,  and  the  obfigse  cannot 
vaooveron  ^bond. 

Ptirke,  fpntnL  In  order  to  ooastitiite  u^fy^  dieife 
most  be  a  lo^  of  mon^«  Here  diere  was  ao  kaa  of 
monqr  to  Gilpin.  The  deed  does  not  oren  state  that 
die  flMOsy  was  advanced  to  bun,  bat  measly  that  Ae 
parties  had  agreed  to  beoome  partners  far  tsa  yaan^ 
and  that  £adb%  should  advance  S0»009<1^  p»rt  of  tke 
capital  far  carrying  on  die  bosmesk  Gt^»  did  n^ 
acquire  the  whole  inteiest  in  the  snm  so  adTanced,  b^ft 
£M</€f«9hadajoiatmtere6t  in  it  with  Gs/pm.   Beaidce, 

«  («)  4T.M.9S$. 

the 


nr  Mu  TflisD  Ysah  or  OEOROE  IV.  Ml 

Ae  jary  Imwe  feund  a»  a  Stict  Aat  this  wae  a  bona  Me 
paifnerfilHp*  Sfleanmeti  ^  Yea'[a)i  Masietrndn  t*  Cfaiip- 
m(d)>  Bmrdayy.  Wabnedeiif  {c\  Doe  d,  Mefckif  v. 
Brmm  (€{),  l%0ma7t  ▼•  Sarstow  {e)f  are  authorities  to 
flheir  that  tiiere  nraet  be  an  actual  loan  of  money  to 
ooBstkale  nmry,  and  that  there  may  be  cases  where 
nope  than  5t,  per  cent,  is  taken  ft>r  the  use  of  mon^, 
■md  where  the  principal  is  not  even  put  in  hazard, 
iitImm  ^  oAsee  of  nsnry  is-  not  committed.  The  case 
df  JMb^KT.  ffiban  is  distinguishable  because  there, 
there'  wtts'  an  actual  loan  of  money.  Here  there  was  no 
loan,  but  an  advance  of  money  for  the  purpose  of  carry- 
-teg  on  the  trade. 

Campbell  in  reply*  In  the  cases  cited,  no  money 
passed  firom  one  party  to  the  other.  In  Yeoman  v» 
^rsi&a:  the  contract  did  not  appear  upon  the  face  of 
tlie  declaration  to  be  usurious;  for  it  was' a  contract 
fer  old  hammered  silver,  which  cannot  be  considered 
Hioney.  Besides,  the  authority  of  that  case  is  much 
ahaken  by  what  fell  from  Lord  AlvatiUy  in  Marsh  v. 
Martindak  {f)^  and  Mr.  Comyn  in  his  TVeatise  on  Usun/j 
p.  101.,  states  that  case  to  be  at  variance  with  all  the 
odier  decisions. 

Ctur.  ado.  vtdf* 

ABfioTT  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  argued  before  us  a  few  days  ago. 
It  is  a  writ  of  error,  brought  on  a  judgment  of  the 


(a)  iB^hiPul.  153.  (b)  8  Caa^  488. 

(c)  4  JSait,  SS.  (d)  Holfs  iV.  i>.  Rtp.  295« 

(«)  Xtilw.  S78.  (J)8  9o$.4:  Pul.  154. 
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9n2  CASES  IN  TRINITY  TERM 

1822.  Court  of  Common  Pleas,  in  an  action  of  covemoitoii 
Qj^^  an  indenture,  bearing  date  the  24th  at  September^  I80T* 
agamu       Xo  thts  Bction  Gilpifij  the  defendant  bdcnr,  pleaded 

Emdkebkt.  ^  '^  ^ 

several  pleas  of  the  statute  of  usury,  upoii  which -issues 
were  joined,  and  found  against  him,  and  judgmtent  giTeti 
for  Enderbey,  the  plamtifF  below.  The  indenture  is  set 
forth  at  large  upon  the  record,  and  the  ground  of  the 
writ  of  error  was,  that  this  indenture  mairifeMy'  ^ts 
hibits  a  case  of  usury  within  the  statute^  and  6ii^U^ 
consequently,  to  be  pronounced  void  in  law.  The  paN 
ticulars  of  the  deed  were  so  recently  adverted  to  in  tiit 
argument  that  a  very  concise  noUce  of  them  y^Ul  be 
sufficient.  The  indenture  professes  to  be  «  deed  df 
partnership  between  these  parties  for  ten  years.  The 
counsel  on  both  sides  agreed  that,  fay  the  efltct  of  this 
deed,  Gilpin  covenants  absolutely  that  Enderiey  fhM^ 
at  the  expiration  of  the  ten  years,  receive  the  QOfiWH. 
therein  said  to  have  been  advanced  by  Etwfcrfcey  for  car- 
rying on  the  trade,  whether  the  stock  and  capital  of  tite 
partnership  may  at  that  time  be  sufficient  er  insuSdeoft 
for  that  purpose.  The  Court  adopts  this  consitttdtictti 
thus  agreed  upon  for  the  purpose  of  its  presefit*  ]tM%- 
ment.  Indeed  the  plaintiff  below  cannot  ittaiMib'  tlrift 
action  upon  any  other  supposition,  becaftse  'he  -baft  Mk 
averred  a  sufficiency  of  stock  or  capital  to  attswer  titie 
whole  or  any  part  of  the  20,000/.  clsdmed,  arid  *ie  de- 
fendant bek>w  builds  his  argument  of  usury  fMttriy  on 
this  foundation.  According  to  the  comknts  of  ^lis 
deed,  Gilpin  was  carrying  on  the  business  tof  an  sritny- 
clothier,  &c.  The  parties  agree  to  become  ^rfners  in 
that  business  for  ten  yeai^s.  Enderhey  advances  20,00«,, 
as  part  of  the  capital  for  carrying  on  the  business,  and 
Gilpin  cov^eaats  that  the  residue  of  the  ca^fttti  A^  fce 

'  provided 


JBk»usbt« 


IN  Tf^  trib]>  t^^^  o*  oeobge;  iv.  siis 

providf4  bj  l^im  to  the  amount  of  at  bast  20,000&        182^. 
CHb^in  is  to  conduct  the  trade  in  bb  own  name,  and       "= 
Enierbey  ia  not  to  be  required  to  interfere^    Enderbqff        a^aimt 
during  the  continuance  of  the  partnerahipt  is  to  take 
out  of  the  profits,  or,  if  they  be  insufl&cient,  then  out 
of  the  capiu^l  2000/.  per  annum,  as  and  for  his  share  of 
the  profits.     Gilpin  is  to  pay  into  the  partnership  stock 
1^1  s^ch  losses  as  may  arise  in  carrying  on  the  trad^ 
food  to  guarantee  the  payment  of  all  debts  that  may  be 
pwing  to  the  partnership;  and  at  the  end  of  the  ten 
5«ars,  if  he  be  then  livuig,  Enderbey  is  to  have  back  hi^ 
jlO,pQ0/»  as  before  mentioned.    If  the  partnership  effect^ 
^tock,  debts,  and  credits,  be  at  any  time  reduced  to 
^OfiOOLf  tlie  partnership  may  be  dissolved. 

There  are  clauses  for  keeping  and  cschibiting  r^ular 
accounts,  for  referring  dbputes  to  arbitration,  and  sc* 
iwral  others  usual  in  partnership  deeds. 
.  By  the  execution  c^  this  deed,  Enderbey  undoubtedly 
joade  himself  answerable  as  a  partner  to  all  strangers, 
though  he  might  not  be  answerable  as  between  himself 
and  Crf^n.  And  if  the  deed  discloses  the  real  facts, 
and  the  intention  of  the  parties  to  it,  this  is  not  the  case 
cf  a  loan  of  money  by  Enderbey  to  Qilpin^  but  a  con- 
tract of  partnership  between  them  of  a  peculiar  kind* 
If  the  deed  does  not  disclose  the  real  fiu^ts  and  the  in- 
tention of  the  parties,  but  was  executed  only  as  a  con- 
trivajoce  to  cover  a  loan  of  20,000/.  for  ten  years,  at  10/. 
pet  eent,  the  deed  was  undoubtedly  void ;  but  this  is 
t  &ct  that  oii^t  to  have  been  found  affirmatively  by  t. 
jmry,  to  enable  the  Coiirt  thereupon  to  declare  the  deed 
void.  No  such  &ct  has  been  found,  and,  in  the  absence 
of  such  a  finding,  we  must  consider  the  deed  as  speak- 
.  JDg  the  languago  of  truth.    And^  so  considering  i^  we 

S  ft  2  '    cannot 
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1822.       cannot  pronounce  it  to  be  Toid.    The  partnership,  as 
r*~      constituted  by  this  deed,  may  be,  and  probably  is,  of  an 
unusual  kind :  but  that  circumstance  will  not  authorise 
us  to  say  that  there  was  in  truth  no  partnership;  and  if 
there  was  a  partnership,  there  is  no  loan  of  money  by 
Bnderbejf  to  GUpifij  and  no  usury.     Unusual  as  such  a 
partnership  may  be,  it  is  by  no  means  impossible.  A  man 
man  carrying  on  trade  with  a  capital  of  20,000/.  nu^t 
have  made  a  profit  of  SOOOA  a-year,  and  might  really 
think  and  expect,  (though  I  cannot  say  that,  in  my  opi- 
nion, such  an  ficpfctaliflffi  was  likely  to  be  realized,)  that 
if  the  capital  were  doubled,  the  clear  profits  would  be 
doubled  also^  and  mi^t,  on  such  an  expectation,  en« 
gage  that  any  person  who  would  bring  20,000/.  should 
reoeiYe  2000/L  per  annum,  which  would  leave  40001:  fot 
himself;  and  so  be,  in  his  estimation,  a  verygood  batgain. 
Some  sw^  opinion  may  have  produced  the  contract  b,e^ 
tween  these  parties.     We  must  take  their  contmct  from 
the  deed,  and  so  taking  it,  we  cannot  pronounce  it  to  be 
usurious.    The  judgment,  therc^fore^  must  be  affirmed. 

Judgment  affirmed. 


Philips  against  Shaw. 

TN  this  case,  Vd.  IV.  p.  435.,  it  oqgfat  to  We^be^n 
stated  that  there  were  two  coums  in  the  declaiaHoh ; 
in  the  latter  of  whidi  the  pro  ut  patet  per  recordfim 
was  omitted;  and  that  the  verdict  was  taken  upon  the 
latter  count  only. 
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PRINCIPAL  MATTERa 


ACTION  ON  THE  CASE, 

1^  An  action  at  common  law  will  not 
lie  for  disturbing  another  in  the 
pogscmiDn  of  a  pew,  unless  the 
pew  be  annexed  to  a  house  in  the 
parish.  Mainwaring  v,  Giles,  H, 
i  ^miSG*^  Paee356 

2*  An  action  lies  for  the  malicious 
prosecutfimi  of  a  bad  indictment 
for  perjury,  PippeU  \.  Htam, 
E.  S  Cj.  4.  634 

ACCEPTANCE. 
See  Frauds,  Statute  of,  2. 5. 

ADMINISTRATOR. 

In  an  action  by  an  administrator  upon 

a  bill  of  exchange,  payable  to  the 

'  hftestate,  but  accepted  after  his 

.  daatby  it  w^  Iiield»  that,  the  statute 

of  limitations  begins  to  run  from 

the  tnne  of  granting  the  letters  of 

.  ^di^miatratio&t  aad  not  from  the 

time  the  bills  become  due,  there 

bein^  no  cause  of  action  until  there 

is  a  party  capable  of  suing. 

An  agent,  having  money  in  his 
hands  belonging  to  his  principal, 
purchases  with  it  »bill  of  exchange. 


which  he  indorses  specially  to  hia 
principal ;  the  latter,  at  the  time 
of  the  indorsement,  was  dead,  but 
that  fact  was  not  known  to  the 
agent:  Held,  that  the  property  in 
the  bill  nassed  to  the  administra- 
tor of  the  principal,  and  that  he 
might,  therefore,  sue  uponthe*billiii 
that  character :  Held,  also,  that  the 
administrator  was  only  entitled  to 
recover  interest  upon  bills  accepted 
after  the  death  of  the  testator  irom 
the  time  of  demand  of  payment 
made  by  the  administrator,  &c.  not 
from  the  time  the  bills  became 
due. 

Where  the  declaration  stated  the 
drawing  of  certain  bills  of  ex- 
change, and  their  acceptance  after 
the  death  of  the  intestate,  the 
grantiag  of  the  letters  of  adminis- 
tration to  the  plaintiff,  the  defend* 
ants'  liability,  &c.;  and  the  de- 
fendants pleaded  dmt  the  cause  of 
action  did  not  accrue  within  six 
years,  to  which  the  plaintiff  replied 
generally,  that  it  dia  accrue  within 
six  years :  It  was  held  that  the  re- 
plication was  good.  Murray,  Ad» 
ministrator,  v.  The  East  India 
Company,  M.  2  6. 4.       Page  2M 

SR8  ADVOW- 
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ADVOWSON. 


ANNUITY, 


ADVOWSON- 

A  bond  was  conditioned  for  the  re- 
signation of  a  living,  which  the 
defendant,  when  requested*  had 
refused  to  resign :  Held,  t|)n|  he 
beinff  a  wrong  doer,  the  jury  were 
not  bound,  m  assessing  the  da- 
mages, to  confine  themselves  to 
the  diminution  of  the  value  of  the 
advowson  to  the  plaintiff  by  the 
defendant's  H&-hiter(|st  t  not  in 
estimating  the  annual  t>r6ceed^,  to 
deduct  the  curate's  stipend.  Lord 
Sondes  v-  FUtdier,  T.  3  G.  4. 

Page  835 

AMENDMENT. 
^  Practice,  41. 

ANNUITY, 

1,  B;|r  A  public  act  the  Wattrioo 
firidge  Company  were  authorised 
to  rSse  money  for  the  purpose 
of  completing  their  undertaking, 
either  amoDff  themselves  or  by  the 
admission  of  new  members,  or  by 
granting  annuities  for  a  term  of 
years  or  for  life.  The  act  did  not 
contain  any  jprovision  thi^t  th^  an- 
nuities should  or  should  not  be 
redeemable.  The-Company,  1^9w- 
^ver,  ip  the  original  grant,  re- 
served to  themselves  a  power  of 
redemption ;  Held,  under  these 
circumstances,  that  an  auctioneer, 
putting  up  to  sale  one  of  these  an- 
nuities, was  bound  in  his  particu- 
lars of  sale  to  describe  it  as  a  re- 
deemable annuity.  Covertey  v. 
Burrell,  M.  2  G.  4.  257 

2,  By  the  53  G.  3.  c.  141.  the  memo- 
rial of  an  annuity  must  contain  the 
description  and  place  of  residence 
of  the  witnesses  to  the  annuity 
deed, 

A  mere  surety  who  charges  with 
the  payment  of  an  annuity  his  es- 
tate in  fee  simple,  of  wliich  he  was 
4cised  in  possession  at  the  time  of^ 
granting  the  annuity,  and  which 


was  of  greater  annual  Talue  than 
the  annuity,  is  a  grantor  within 
the  meaning  of  the  13  G.  5.  c.  26- 
1. 8.,  and  therefore  in  such  a  case 
no  memorial  is  required.  Darwin 
V.  Lincoln  and  Another^  //.  2  and 
3  G .  4.    '  Page  444 

3.  Under  the  53  G.S.  c.Ul.  «.2.  it 
is  requisite  that  the  memorial  of 
an  annuity  should  cont^  the 
names  and  places  of  abode  of  the 
wi^es^es  tq  a  warrant  of  attoraey, 
given  as  a  cpUateral  security ;  and, 
therefore,  where  it  was  thus  stated, 
A.  B.y  clerk  to  J.  S.  of  D.  Street, 
in  the  county  of  Af  .,  genL :  Held, 
that  this  was  not  sufficient,  it  ap-> 

gearing  that  A.  B.  did  not  reside, 
ut  only   attended  at  the  office 

th^TQ  HI  the  tjtne^     »mi^  r-  f^rU^ 

chard,  E.  3  G.  4.  717 

But  see  statute  S  Geo.  4.  e.  9d. 

4.  The  condition  of  a  bond  redted 
that  Uie  obligor  had  cohabited 
with  a  woman  for  several  yemrsy 
and  had  by  her  two  children  therein 
named*  and  that  she  being  desir- 
ous to  put  an  end  to  the  conhex* 

^  Ion.  had  applied  to  the  obligor  to 
make  a  provision  for  herself  and 
children,  which  he  had  agreed  to 
do;  and  for  that  piirpoae  the 
obligor  enter^  into  xkf  bond  in 
question,  which  was  conditipned  to 
pay  to  the  mother  yearly,  during 
the  joint  natural  lives  oif  herself 
and  two  children,  a  ceittin  sum 
therein  meotiooed ;  the  ^nnaity  to 
be  applied  to  the  maint^aiip^  and 
education  of  the  chiMren  as  well 
as  of  herself;  or  in  case  of  the 
death  of  the  two  ^^dren  th^ein 
specifically  named,  then  t)ie  same 
annuity  was  to  be  pay«|»l^  tp  her 
during  her  life.  Ope  of  the  chil- 
dren died  during  the  lifetime  of 
the  mother:  Held,  that  the  an- 
nuity was  payable  to  her  during 
her  life,  at  all  events,  ^ames  ^nd 
Wifr  V.  TaUent,  T,  3  G.  4.       889 

APOTHE- 


APOTHECARIES. 


APPEAL. 
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APOTHECARIES* 

By  the  55  G.  3.  c.  194.  s.  14.  it  is 
enacted^  '*  that  from  and  after  the 
Ist  day  of  August,  1815,  it  shall 
npt  be  lawful  for  any  person  (ex- 
cept persons  already  in  practice  as 
such)  to  practise  as  an  apothecary, 
unless  he  take  oUt  a  certificate, 
&c.  By  sect.  20.  "  if  any  person 
(except  such  as  are  then  actually 
practising  as  sucM  shall,  after  the 
/  said  1st  day  o(  August j  18159  act 
or  practise  as  an  apothecary  with- 
out having  obtained  such  certifi- 
cate, every  person  so  offending 
s^all  forfeit  20/. :  Held,  in  an  ac- 
tion for  the  penalty,  that  it  was 
xiot  sufficient  for  the  defendant,  in 
order  to  bring  himself  within  the 
exception,  to  shew  that  previously 
to  and  on  the  12th  of  Julu,  1815, 
(when  the  act  received  the  royal 
assent,  he  was  practising  as  an 
apothecary,]  but  that  it  was  ne- 
cessary to  shew  that  he  was  so 
fractising  on  the  1st  of  August, 
815.  The  Apothecaries*  Company 
V.  Rohy,  T.  3  G.  4.  Page  949 

APPEAL. 

I.  An  order  of  removal  was  dated 
the  Ist  of  August^  1814»  and  an 
'  otder  of  miapeiisioiiiDdorged  there- 
'    Otty  in  e#nsequenoe  of  the  sickness 
*    «#tlie  pauper ;  and  a  copy  of  auch 
• '  order  and   indonement.  was*   in 
'  '  161^,  aarved  upon  tbe  i^pellants, 
but  the  crigtoal  order  not  pro- 
duced at  the  time  of  serving  such 
copy;  and  subie^cflily,  in  1815, 
another  part  of  tl^  order  and  in- 
dorsement, executed  by  tbe  same 
justioeSf  but  bearing  date  in  August, 
1814,  was  served  upon  the  appel- 
lants.     The  pauper  was  not  re- 
moved till  1819,  when  an  appeal 
was  duly  entered :  Held,  that  the 
'    services  of  the  original  order  of 
removal  in  18H  and  1815  were 
bpth  defective,  and  that  tbe  ap* 


peal  was  made  in  time,  notwith- 
standing 49  G.  3.  c.  124.  s.  2. 
Rex  v.  Inhabitants  (^Alnuiick,  M, 
2G.4.  Page  184 

2.  By  a  clause  in  an  inclosure  act,  a 
commissioner  was  authorised  to 
stop  up  any  way,  provided  it  be 
done  by  the  order,  and  with  the 
concurrence  of  two  justices,  and 
that  order  was  to  be  subject  to  an 
appeal  in  like  manner,  and  under, 
such  form  and  restrictions  as  if  the 
same  had  been  originally  made  by 
such  justices.  By  a  subsequent 
clause,  any  party  aggrieved  was  to 
be  at  liberty  to  appeal  at  any  time 
within  six  months  after  the  cause 
of  complaint.  Under  this  act  the 
commissioners,  with  the  concur- 
rence and  order  of  two  justices, 
stopped  up  a  road,  without  giving 
the  public  notices  required  by  the 
55  G.  3.  c.  68. :  Held,  that  a  party 
aggrieved  might,  under  these  cir- 
cumstancest'  appeal  at  any  time 
within  six  months.  Quere,  whe- 
ther it  be  necessary  to  give  such 
notices  where  roads  are  stopped 
up  under  the  provisions  of  an  in- 
closure act.  Rexv*  Toxvnsend^  //. 
2  and  3  G.  4.  420 

3.  Where  an  order  of  removal  has 
been  executed,  and  by  consent  of 
the  removing  parish  and  the  ma- 
gistrates maxing  it,  it  is  super- 
seded, and  the  paupers  taken  back, 
it  is  in  the  discretion  of  the  ses- 
sions to  enter  an  appeal  against  it 
or  not,  according  as  they  may 
think  that  justice  requires  It,  in 
order  to  compel  the  respondents 
to  pay  the  costs  of  maintenance, 
Sec.  incurred  by  the  appellants  be- 
fore the  order  was  superseded. 
Rex  V.  The  Justices  of  Norfolk,  H. 
2  and  3  &  4.  484 

4.  The  18  G.  3,  c.  19.  s.5.  gives  an 
appeal  only  in  case  the  majority 
of  overseers  concur  in  it.  Rex  v. 
Justices  of  Lancashire^  E*  3  G.  4. 
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6B  AEBITRAMENT. 

APPEAL,  il/ctiee  of.) 

1,  It  is  not  necessary,  in  order  to 
give  the  justices  at  sessions  juris- 
.diction  to  bear  an  appeal  against 
overseers'  accounts,  that  such  ac- 
counts should  previously  have  been 
examined  and  allowed,  pursuant  to 
50  G.  3-  c  49.  Rex  v.  The  Jus- 
tices of  Cdchesler^  H.  2  and  3  G. 
4^  Page  535 

2.  Where  a  statute  ^ives  an  appeal, 
the  appellant  giving  reasonable 
notice  to  the  oSier  parties,  such 
notice  need  not  be  in  writing ;  but 
a  verbal  notice,  if  reasonable  as  to 
time,  is  sufficient.  Rex  v.  The 
Justices  of  Surrey,  H-2andSG- 
4,  539 

APPORTIONMENT. 
See  LAM3>ho9iJ>  amd  Tenant,  11. 

APPROPRIATION. 
^Se0  Plbadino,  S8. 

ARBITRAMENT. 

i.  A  submission  to  arbitration  under 
9 and  10  W.S.  c,  15.  *.  1.  may  be 
made  a  rule  of  court  in  vacation. 
In  the  Matter  of  Taylor,  M.  2  G. 
4.  217 

•  DedaratloD  stated  that  defendant 
covenanted  to  obey,  abide  by,  and 
perform  an  award,  and  that  he' 
would  not  prevent  the  arbitrators 
from  making  their  award.  It  then 
stated  that  the  arbitrators  made 
their  award,  and  thereby  directed 
the  defendant  to  pay  a  certain  sum 
therein  mentioned ;  and  alleged  as 
a  breach  of  the  covenant,  that  the 
defendant  did  not  pay  the  sum 
awarded.  Plea,  that  before  the 
award,  defendant,  by  deed  re- 
voked the  authority  of  the  arbi- 
trators, of  which  revocation  they 
had  notice :  Held,  upon  demurrer, 
that  defendant  was  entitled  to 
judgment,  although  it  appeared  by 

/fc^pl^tbikt  he  h«d  been  guilty 


ABBB8T.: 

of  a  breadi  of  the  coTewnt  to 
abide  by  tlie  award,  by  revoking  the 
authority  of  the  arbkcators,  the 
plaintiff  being  entitled  to  recover 
damages  only  in  respect  of  the 
cause  of  action  skated  in  ln%  de- 
claration, and  not  in  respect  oF 
a  cause  of  action  dtfckced  in  the 
plea. 

The  second  count  of  the  dsdbar- 
atioD  stated  the  deed  of  wfcr»lice» 
and  then  averred  that  defieodant 
did,  befere  the  making  of  the 
award,  hinder  and  prevent  the  ar- 
bitrators irommakingtbeir award  in 
this,  that  the  defendant^  by  a  cer- 
tain  deed  in  writing,  signed  and 
sealed  by  him,  after  neciting*  as 
was  therein  recited,  did  revoke 
the  authority:  Hdd,  upon  de- 
murrer, that  this  was  aa  allegation, 
not  of  the  mere  legal  effect  of  the 
deed,  but  of  the  fact  of  revocation ; 
and  that  it  was  undecessaiT  to 
state  that  the  aibitratoia  baa  no- 
tice of  the  revocation,  that  being 
necessarily  implied  in  the  aver- 
ment, that  the  defendant  had  re- 
voked the  authority.  Morsfc,  £ar- 
aOor  of  Qftudan,  v.  Butud»  H. 
2  and  3  6. 4.  P^^^07 

d.  Where  an  action  £k  breach  of 
covenant  was  peadingi  and,  with 
all  matters  in  diflWeotae^  wg*  re- 
ferred to  arbitfation,  the  costs  of 
the  suit  to  i^de  the  ertnt  e  Held, 
that  an  award  that  the  fdaintiff' 
had  no  denand  on  the  d^nd- 
ant  on  accooat  of  any  alleged 
breaches  of  covenaaty  or  on  .any 
other  account  whalaoevtr*  ^  waa 
final,  although  the  suit  vM  lUM,  in 
temi8»  putanendto*  Joaiisii  v. 
yaMyir.SG.4w  MS 

ARUEST. 

1.  Where,  in  the  account  betweoi 
plaintiff  and  defendant,  there^  are 
Items  clearly  due  on  both  sides, 
it  is  an  arrest  without  reasotiable 
and  probable  cause  willlin  4$  0. 3. 


ASSIGNIffiNT. 


ASSUMPSIT/ 


<  'c*%6i  9. 3.y  if  tbe  tbiotiff  arveste 
'    ftftd  holdB  the  defendane  to  bail 

•  for  the  flmouBt  due  to  hhn,  without 
at  the  tame  tine  ffinog  him  credit 

•  fo#  the  items  clearly  due  on  the 
other  tide  of  the  acoount.  •■  He 
obeht  only  to  hold  the  defendant 
to1[)ail  fbr  the  admitted  balance. 
Dronefidd  ▼•   Archery   H.  2  and 

^G.^  Page  513 

A  Where  a  defendant   being  pre- 

'  ''>ti0«kly  itt  cdttody  in  execution 

€ot  a  debt,  a  detainer  was  lodged 

against  him,  bat  for  too  ku^  a 

•on,  and  on  this  being  discovered 

-  in  a  few  houn,  the  plaintiff  dis- 
'  'Coiitinned  on  payment  of  costs, 
'  and  before  the  pa3mieot  of  costs 
'    lodged  a  fresh   detainer.     Held, 

that  this  second  detainer  was  re- 
gular, and  that  it  was  not  like  the 
'  case^  of  a  fresh  arrest  which  cannot. 
'  to  BHuie  till  the  costs  hare  been 
f    paid.     White  r.  Gomferiz,  T.  T. 
Sa.4s  905 

* 

ASSIGNMENT. 

I.  Dedaration  stated,  that  in  con- 

sidehitien  that  plahitiff  would  as- 

'   sign  "to  defendant   a  bill  of  ex- 

•  change,  defendant  undertook,  &c. 
^*  and  wen  averred  that  pbintiffdid 
^  '  asiign  (he  bill.  It  appeared,  that 
'   ^bepaitfeahad  agreed  that  the 

•  ^laimiff  idionld  give  up  the  bill  to 
>  she  defendant^  die  latter^  however, 

-  tiaying  over  the  pvoceeds  of  the 
bill  to  the  f^aintis.  In  pursuance 
of  the  a^eement,  the.fMaintiff  by 

'    deed  assijgned  to  «the  defendant, 

the  MM  and  aU  teams  of  money  due 

•'tbarson,  to  and  for  the  defendant's 

•  own  use,  and'  the  defendant  cove- 
nanted to  pay  to  the  plaintiff  a 
sum  equal  to  any  money  he  should 
reqeive  on  account  of  tbe  bill: 
Heidf  that  the  declaration  im- 
ported^  that  the  plaintiff  had  made 

.    I  an  al^solute  assignment  of  the  billg 
.aa4  ciM^Qquently,  that  tbe  assigo- 


ment  in  evidence  beiogiosiljr  con- 
ditional, this  was  a  fat^  variance, 
*  Vamandau  v.  Burt^   AT.  2  (J.  4. 

Page  42 

2.  Where  there  were  two  assignments 
of  the  same  lease  of  premises 
within  the  county  of  Middlesex^ 
and  that  executed  last  was  re- 
gistered first :  Held,  that  the  deed 
last  registered  must,  in  a  court  of 
law,  be  considered  as  fraudulenjt 
and  void,  in  consequence  of  7  Ann. 
c,  20.  s,  1.,  although  the  palrty 
claiming  under  the  second  assign- 
ment had  full  knowledge,  when  it 
was  executed,  of  the  prior  exe- 
cution of  the  first  assignment. 
Doe  dem.  Robinson  v.  Alsop,  M. 
2  G.  4.  142 

3.  Where  an  assi^pment  of  a  lease 
by  deed,  taken  m  execution^  was 
made  in  the  name  and  under  the 
seal  of  office  of  the  sheriff,  by 
A.  B:,  acting  as  under-sheriff: 
Held,,  that  such  assignment  was 
sufficiently  proved,  without  proving 
further  the  appointment  of  A,  B. 
as  under-sheriff,  and  that  he.  had 
power  by  deed  to  execute  deeds 
m  the  name  of  the  sheriff.  Doe  dem. 
James  v.  Brown^  M.  2  G.  4.      ^S 

ASSUMPSIT. 

See  Carriers,  1, 2; 

1.  The  giviiig  up  a  suit,  instituted  to 
try  a  question  resi>ecting  which 
the  law  is  doubtful,  is  a  good  con- 
isideration  for  a  promise  to  pay  a 
,  stipulated  sum ;  and  therefore, 
where  a  ship  having  on  board  a 
pilot  required  by  taw^  ran  foul  of 
another  vessel,  and  proceedings 
were  instituted  by  the  owners  of 
the  latter  to  compel  the  owners  of 
the  former  to  make  good  the  da- 
mage, and  the  former  vessel  was 
detained  until  boil  was  given^  and 
pending  such  procee£ngs,  the 
legents  of  the  .ovf^ners  of  the  vessel 
detainedi  agreed;  on  tHc  owners  of 

the 
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ATTORNEY. 


ATTORNEY. 


ibe  dami^^  vessel  renouncing 
all  cJaims  on  the  other  vessel,  and 
CQ  their  proving  the  amount  of 
the  damage  done,  to  indemnify 
them,  and  to  pay  a  stipuhited  sum 
by  way  of  damages  c  Held,  that 
Uiere  being  contradictory  deci- 
sions as  to  the  point  whether  the 
ship-owners  were  liable  for  an 
injury  donq  while  their  ship  was 
under  the  oontroul  of  the  pilot 
required  by  lew,  tliere  was  a  suf- 
ficient consideration  to  sustain  the 
promise  made  by  the  agenu  of 
the  owners  of  the  detained  vessel 
to  fmy  the    stipuUted   damages. 

.  Lougridge  and  Another  v.  Darville 
and  Another,  M.  2  G,1i.    Page  1 17 

%  Assumpsit  will  lie  upon  a  bill  of 
enckange  against  a  trading  cor« 
poraiioo  whose  power  of  drawing 
and  accepting  bills  is  recognized 
by  statute.  Murray  v.  The  Eobt 
India  Company,  M.  2  G.  4*.      204 

a,  A  printer  cannot  recover  for  la- 
bour or  materials  used  in  printing 
any  w^rk»  unless  he  affixes  his 
name  to  it,  pursuant  to  the  S9  G.  3. 
€•  79.  J«  27*  Ben*l&f  v.  Bignoldy 
H.iwadSG.^  S35 

ATTACHMENT. 
See  Practice,  20. 

ATTORNEY, 
^ee  Pbactice,  9. 42. 

}.  Where  an  attorney,  in  order  to 
l^et  possession  of  papers  belonging 
to  A,  A,  in  the  hands  of  A.  B.*s 
former  attorney,  who  had  a  lien 
upon  them  for  the  amount  of  his 
bill  then  in  dispute,  undertook  that 
4*  i^*  should  enter  into  an  unquali- 
fied reference,  not  revocable,  &c, : 
Held,  that  A*  B,  having  become 
sub^eauently  bankrupt  for  the 
.seconu  time,  and  without  paying 
15S'  in  the  pound,  the  proof  of  the 
debt  VAder  the  commission  was  not 


an  election  by  the  former  at^mey 
under  49  G.  B.  c.  121.  ^  14.,  sa  as 
to  dispense  with  the  reference ; 
and  that  tlie  attorney  was  liable, 
pursuant  to  his  undertaking,  to 
procure  A,  B.*s  signature  to  an 
agreement  of  reffvencet  and  to 
find  security  for  the  peiibrmance 
of  the  award  to  the  satisfaction  of 
the  Master.  Ex  parte  Hughes, 
/r.  2  and  3  G.  4*  Page  482 

2.  A  clerk  to  an  attorney  held,  during 
the  term  for  which  he  was  bound, 
the  office  of  surveyor  of  taxes  under 
the  crown :  Held,  that  he  could 
not,  within  22  G.  2*  c  46*  s,  8.  and 
10.,  be  coosidered  as  serving  his 
whole  time  and  term  in  the  proper 
business  of  an  attorney ;  and  that 
he  ought  not  to  be  admitted  on 
the  roll ;  and  that  having  been  ad- 
mitted, he  ought  to  be  struck  off. 
Ex  parte  Taylor,  Gent*  pne,  Ss:c. 
//.  2ftnd3G,4.  ,     .      5d8 

3.  An  attorney  brought  his  action 
for  his  bill  of  costs,  and  held  the 
defendant  to  bail  for  a  larger  sum 
than  was  afterwards  found  to  be 
due  upon  taxation,  without  havivg 
any  reasonable  or  probable  cause 
for  so  doing :  Held,  that  this  was 
H  case  within  the  43  G.  3.  c-  46- 
6*3*;  and  that  if  npt  within  the 
statute,  still  the  Court,  in  the  ^er- 
cise  of  its  jurisdiction  over  its 
officers,  would  compel  an  attorney 
to  pay  costs  under  such  drqum- 
stances.  Robinson  v.  Eisam,  E, 
3  G-  4.  661 

4«  Where  a  bailiif  had  written  to  an 
attorney  for  writs,  which  the  l^ter 
sent  without  knowing  any  thing  of 
the  parties  or  circumstances,  but 
the  bailiff  never  represented  him- 
self, or  had  been  considered  as  an 
attorney,  nor  looked  for  any  profit 
upon  the  law  proceedings:  Held, 
that  this  was  not  a  case  within  the 
22  G.  2.  c.  46.  «.  11. ;  but  that  it 
was  a  most  improper  practice, 
which  the  Court,  m  virtue  of  its 
general 
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genisrai  Jiiriidiccioii  over  attomies, 
#Ott]d  punieh  severely.  Ex  parte 
tVkaiion,  ST.  3  0. 4.         Page  824 

APCTIONEER. 

Mi9  AiiN0iTT,  i.     Frauds,  Sta- 
tute dp,  1. 

AWARD- 

^  ^^^ITRAMENT,  2.  3.     TiTHE,  2. 

BAIL. 
!See  I^RACTICE,  6.  9.  17,  18. 

QANKISRS. 
See  Pleading,  28. 

BANKRUPT. 

}f  A;  B.f  and  C't  entered  into  a  bond 
to  the  king,  the  condition  of  which 
was,  that  A,,  as  subdistributor  of 
stamps,  shpuld  well  and  truly  ac- 
count ror  all  stamped  vellum  which 
he  should  receive,  and  should  pay 
to  the  commissioners  the  duties 
payable  for  such  stamped  vellum  ; 
%na  also  the  price  of  such  vellum, 
together  with  all  monies  which  he 
should  receive  on  account  of  the 
duties  on  personal  legacies  and 
stage-coaches.  A.,  as  subdistri- 
butor,  becomes  indebted  to  the 
king  ID  a  certain  sum,  and  af^err 
wards  becomes  bankrupt,  and  ob- 
tains his  certificate.  A,  sci.  fa. 
having  afterwards  issued  upon  the 
bond,  2?.,  one  of  the  sureties,  paid 
a  sum  of  money  to  compromise  the 
suit,  and  a  certain  other  sum  in 
defending  the  same :  Held,  in  an 
action  brought  by  the  surety  to 
recover  these  sums  from  the  bank- 
rupt, that  A,  was  a  person  **  surety 
for,  or  liable  for,  a  debt"  of  the 
bankrupt,  within  the  meaning  of 
the  49  G.  3.  c.  121-  s.  8.,  and  con- 
sequently lliat  the  latter  was  pro-. 


tected  by  his  cert»fica««:  HMd, 
also,  that  the  general  plea  of  bank- 
ruptcy was  well  pleaded,  ff^st- 
con  V.  HodgeSi  M.  3  G.  4. 

Pag«  12 

2.  The  owner  of  goods  being  in- 
debted to  a  factor  in  an  ammint 
exceeding  their  value,  consigned 
them  to  him  fbr  sale ;  Che  fketor 
being  also  similarly  indebted  to 
J.  iS.,  sold  the  goods  to  him.  The 
factor  afterwards  became  tmnk- 
rupt ;  and  on  a  settlement  of  ac- 
counts between  J.  S,  and  the*  as- 
signees, J,  S.  allowed  credit  to 
them  fbr  the  price  of  goods,  and 
he  then  proved  the  residue  of  his 
claim  against  the  estates  Held, 
that  as  the  (kctor  had  a  lien  on  ihe 
whole  price  of  the  goods,  such  set- 
tlement of  aocounts  between  the 
vendee  and  the  a«sigde^»  alToNled 
a  good  answer  to  an  action  against 
the  vendee  for  the  price  of  the 
goods,  brought  either  br  ^  on 
the  account  of  the  original  owher. 
Hudson  v.  Granger^  M.  2  G.4.     27 

S.  A.y  &  foreign  merchant,  purchased 
in  his  own  name,  but  on  acodunt 
and  with  the  money  of  B.>  a  J9n- 
fish  merchant,  certain  bank  shares 
in  the  French  funds.  The  latter 
drew  bills  upon  A,y  which  he  ac- 
cepted, on  the  security  ef  those 
shares  standing  in  his  name  {  and 
these  bills  were  assigned  by  B., 
for  a  valuable  consideration,  to  C, 
a  British  subject.  BelWre  they 
became  due,  B.  authorised  A,  by 
letter  to  sell  the  bank  shares,  in 
otder  to  reimburse  himself  against 
the  bills.  Before  that  letter  ar- 
rived, A.  had  stoppd^d  payment, 
and  afterwards  became  bankrupt, 
and  the  bills  were  dishonoured; 
B.,  also,  afterwards  became  bank- 
rupt. C.,  by  process  m  the  foreign 
country,  attached  the  bank  shares 
still  standing  in  the  name  of  A.  for 
the  debts  due  to  him  upon  the 
bills  ;  and  the  CoUrt  AtHtedeateed 
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that  the  bank  sbaret  should  be 
flotd^end  that  the  proceeds  should 
be  applied,  first,  to  pay  a  debt  due 
from  B.  lo  >!.,  and  afterwards  to 
tetife  the  bills.  Under  this  de- 
cree, C  received  a  certain  sum  of 
money  oo  account  of  the  bilk: 
Held,  that  the  assignees  of  A. 
could  not  recover  back  this  money 
as  money  belonging  to  B*  Ca* 
xemase  and  AnoMeTf  Amgtuet  of 
Paner  trnd  Warnkky  BankrupU^ 
v.Prevottami  Others,  M.^G.4s 
Page  70 
4.  I>eclanilion  upon  four  bills  of  ex- 
nhange.  Plea  in  bar,  that  defend- 
ant was  indebted  to  plaiotiib  in 
•  divert  larffe  sums  of  money  for 
goods  sold ;  and  that,  for  securing 
to  tha  plamtifi  the  said  severid 
sums  of  money,  defendant,  before 
his  bankruptcy,  accepted  a  bill  of 
cKchange  orawn  by  the  plaintift, 
for  and  in  payment  of  one  of  the 
said  several  sums  of  money  in 
whidi  he  was  so  indebted  as  afore- 
said; and  that  he  had  accept- 
ed each  of  the  several  bills  of 
exchange  for  which  the  •  action 
wat  brought,  in  payment  of  one 
other  of  the  said  several  sums  of 
money,  in  which  he  so  stood  in- 
debted as  aforesaid.  The  plea  then 
stated  that  defendant  had  duly 
become  bankrupt;  and  that  thie 
bilb  of  exchange  mentioned  in  the 
declaratbn  were  proveable  under 
the  commission  ;  and  diat  the  plain- 
ti&,  being  creditors  of  the  defend- 
ant for  the  amount  of  the  money 
comprised  in  all  the  several  bills, 
proved  the  amount  of  one  bill  only 
under  the  commission,  and  thereby 
made  their  election  to  take  the 
benefit  of  the  commission,  not  only 
with  respect  to  the  debt  so  proved, 
but  also  as  to  the  bills  and  debts 
mentioned  in  the  declaration : 
Held,  upon  demurrer,  that  this 
plea  could  not  be  supported ;  first, 
because  the  proof  of  a  debt  under 


die  comnuBsion  of  bankruptcy  can- 
not be  pleaded  in  bar  to  an  action 
■  at  law  brought  for  the  same  Mbt ; 
secondly,  that  the  election  of  the 
creditor  to  take  the  ben^t  of  the 
comuuBBion,  is  confined  bj  the 
49  G.  S.  c.  1^1.  «.  14«  to  the  debt 
actually  proved,  and  does  not  ex- 
tend to  distinct  dd>u  ^usdem 
generis  due  at  the  same  time. 
Harleu  and  Another  v.  (?iwtau»ot/, 
ilf.2G.4.  Page  95 

5.  A  pawnbroker  is  a  broker  witlun 
the  5  G.  2.  c.  Sa  <•  S9.,  and  there- 
fore sid>ject  to  the  bankrupt  lawa. 

A  ^rson  who  had  formerly 
taken  m  goods  imon  ple4ge»  bat 
had  ceased  to  oo  so,  stw  ccm- 
tinuiag  to  sell  the  unredeemed 
pledges,  thereby  carries  on  the 
trade  of  a  pawnbroker,  and  is  sub- 
ject to  the  bankrupt  laws,  ilotv- 
lin$on  V.  Pearson  and  Otkerj,  Af. 
2G.4.  I24f 

6*  A.f  spirit  merchant,  sold  to  JB.,  a 
wine  merchant,  several  casks  of 
brandy,  some  of  which,  at  the  time 
of  the  sale,  were  m  A*n  own  vaalts, 
and  others  in  the  vaults  of  a  regular 
warehouse-keeper.  It  was  agreed 
between  the  parties,  that  the 
brandies  should  renuin  where  they  ~ 
were  until  the  vendee  could  con- 
veniently remove  diem.  Imme- 
diately after  the  sale^  the  «endee 
marked  the  several  ca^»%ith  Mi 
initials.  It  was  notorious  to  the 
persons  carrying  on  the  wine  trade 
at  the  place  where  the  parties  re- 
sided, that  this  sale  had  taken 
Elace ;  but  no  notice  of  such  sale 
ad  been  given  to  the  warehouse- 
keeper,  with  whom  some  of  the 
casks  were  deposited.  A.  having 
become  bankruptwliile  the  brandiea 
remained  where  they  were  origi- 
nally deposited,  it  was  held,  that 
tlie  whole  of  them  passed  to  hit  as- 
signees, as  goods  in  his  possessson, 
or^er,  and  disposition,  by  the  con- 
sent and  permissioQ  of  the  tme 

owner. 
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owner,  within  the  21  Jae.  1.  c.  19. 
Knoxvles  v.  HorsfaU  and  Others, 
M.  2  G.  4.  Page  1S4 

7*  Where  a  bond  was  given  under 
4  G.  S.  c.  S3.  «.  1.  by  a  member  of 
parliament,  being  a  trader,  and, 
after  his  bankruptcy,  but  before 
his  certificate,  judgment  was  ob- 
tained in  the  suit  in  which  the 
bond  was  given:  Held,  that  the 
bankruptcy  and  certificate  were  no 
discharge  to  the  bond.  Jameson  and 
Another  v.  Campbell,  M.  2  GA.  250 

8.  A  testator  devised  a  copyhold 
estate  to  his  wife  for  life,  remain- 
der to  his  son,  and  the  heirs  of 
htB  body,  and  there  was  no  custom 
in  the  manor  to  entail  copyholds ; 
the  'son  survived  his  mother,  and 
had  issue,  and  having  become 
bankrupt,  he  died  before  admit- 
tance, and  before  any  bargain  and 
Bale  was  executed  by  the  commis- 
sioners of  this  estate :  Held,  that 
he  took  a  fee-simple,  conditional 
at  common  law,  and  that  the  com- 
missioners might  execute  a  valid 
conveyance  of  the  estate  after  his 
death,  pursuant  to  1  Jae*  c,  15. 
«•  17-  Doe  dem.^  Spencer  v.  Clark, 
H.  2  and  3  G.  4.  458 

9«  Where  an  attorney,  in  order  to 
get  possession  of  papers  belonging 
to  Am  B.,  in  the  hands  of  A,  B.*s 
foamier  attorney,  who  had  a  lien 
upon  them  for  the  amount  of  his 
bill  then  in  dispute,  imdertook  that 
AmB»  should  enter  into  an  un- 
qualified reference,  not  revocable, 
&c. :  Held,  that  A.  B.  having  be- 
come subsequently  bankrupt  for 
.the  second  time,  and  ^rithout  pay- 
ing IBs.  in  the  pound,  the  proof  of 
the  debt  under  the  commission 
was  not  an  election  by  the  former 
attorney  under  49  G.  3.  c.  121. 
«.  14.  so  as  to  dispense  with  the 
reference,  and  that  the  attorney 
was  liable,  pursuant  to  his  under- 
taking, to  procure  A.BJa  signa* 
ture  to  an  agreement  of  refereocei 


and  to  find  security  for  the  per- 
formance of  the  award  to  the  satis- 
faction of  the  Master.  Ex  parte 
Hughes,  H.  2  and  3  G.  4.  Page  482 

10.  A  smuggler  may  be  a  trader 
within  1  Jac.  1.  c.  15*  5.2.  as  being 
a  person  who  seeka  his  trade  of 
living  by  buying  and  selling,  al- 
though such  Iviying  and  selhsg 
be  illegal.  A  penalty  due  to  the 
crown  is  a  debt  within  21  Jac*^. 
cA9»  &2. ;  and,  therefore,  where  a 
trader  lay  in  prison  above,  two 
months,  being  unable  to  pay  ex- 
chequer penalties  for  smu^^ingy 
Held,  that  it  was  an  act  of  bank- 
ruptcy. Cobb,  Assignee  of  MonsH/f 
v.  Svmonds,  //.  2  and  3  G.  4;    516 

11.  The  commissioners  of  bankrupt 
are  authorised  by  the  49  G.  3. 
c.  121.  s.  13.  to  bring  up  a  bank- 
rupt, charged  in  execution,  for  the 
purpose  of  a  full  disclosure  of  his 
estate  and  effects,  at  any  of  the  three 
meetings  under  the  commission,  or 
any  adjournment  thereof.  Spenee  , 
and  Another  v.  Jones,  E,  3  G.  4. 

705 

12.  A  bankrupt  in  the  interval  be- 
tween the  second  and  third  meet- 
ings under  his  commission,  gave  a 
promissory  note  as  a  security  for  a 
pre-existing  debt  to  a  creditor, 
who  was  acting  as  one  of  the 
commissioners  at  the  time,  sad 
afterwards  signed  the  bankrupt's 
certificate.  The  debt  for  which 
the  security  was  given   was  not 

'  proved  under  the  commission : 
Held,  that  such  security  was  in- 
valid, and  that  no  action  could 
be  maintained  upon  it.  Hayoood 
QenU  one,  8^c.  v.  Chambers,  E,  S  Q. 
4.  756 

13.  Where  a  surety  in  a  warrant  of 
attorney,  in  order  to  discharge  him- 
self  from  his  personal  liakilify,  paid 

'  part  of  the  debt  due  ta  the  cre- 
ditor of  a  bankrupt,  who  had 
proved  under  the  commission,  and 
theceupoo  aatisfiiction  waa  entaoed 

on 
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on  the  record:  Held;  that  thfo  did 
not  Ml  within  the  49  G.  3.  c.  121 . 
9,  S.f  fts  being  a  payment  of  part 
of  a  debt  in  diseharge  of  the  whole, 
and  that  consequently  tb^  bank- 

'  tttpt's  certificate  was  no  bar  to  an 
ac^on  by  the  surety  to  recover 

*  the  money  so  paid  by  him.  SouHen 
T.  Soulten,  T.  3  G.  4.       Page  852 

14*  Where  J.  S.,  being  desirous  of 

.  making  a  shipment  for  his  own  risk 
and  advantage,  but  not  in  his  own 
name,  represented  to  the  mer- 
chants through  whom  the  shipment 
was  to  bemade,  that  the  goods  were 
the  property  of  il.,  and  shipped 
on  his  account;  and  A,  accord- 
ingly, by  the  desire  of  </.  jS.,  wrote 
to  those  merchants,  stating  the 
party  to  be  so,  and  directing  them 
to  inscrire,  and  to  advance  money 
toJkS,  on  the  goods,  which  was 
done  :  Held,  that  this  was  a  cre- 
dit given  to  A.  by «/.  S.,  by  the 
delivery  of  goods,  in  its  nature 
lUcely  to  terminate  in  a  debt ;  and 
that,  therefore,  J,  S.  having  sub- 
iequently  become  bankrupt,  A, 
was  entitled  to  recover  the'  pro- 
ceeds of  the  shipment  from  the 
merchants,  and  to  set  off  against 
them  a  debt  due  from  the  bank- 
rupt to  him,  it  being  a  case  of 
mutual  credit  within  5  G.  2.  c.  80. 
s*  28.  Eantm  and  Others,  Assignees 
of  Doxv^land,  a  Bankrupt  v.  Cato^ 
T.  8  G.  4.  861 


BASTARD- 
See  Settlement,  4. 

BATHING,  RIGHT  OF. 

The  public  have  no  common-law 
right  oi'  bathing  in  the  sea ;  and,  as 
incident  thereto,  of  crossing  the 
sea  shore  on  foot,  or  with  bathing 
machines,  for  that  purpose.  jB/mm- 
d^a  ¥•  CMerall^  M.  2  G»4.      268 


BILLS  OF  EXCHANGE. 

See  Set-off. 

1.  A>t  a  foreign  merchant,  purchaaed, 
in  his  own  name,  but  on  acccmnt 
and  with  the  money  of  B^f  a  Bri- 
tish merchant,  certain  bank  shares 
in  the  French  funds*  The  latter 
drew  bills  upon  A,f  which  be  ac- 
cepted, on  the  security  of  those 
shares  standing  in  his  name,  and 
these  bills  were  assigned  by  B,  for 
a  valuable  consideration  to  C,  a 
British  subject.  Before  they  be- 
came due,  B.  authorised  A,  by 
letter  to  sell  the  bank  sharea,  in 
order  to  reimburse  himseif  against 
the  bills.  Before  that  letter  ar- 
rived, A,  had  stopped  payment^ 
and  afterwards  became  bankrvpty 
and  the  bills  were  dishonoured; 
B.  also  afterwards  became  bank- 
rupt. C,  by  process  in  the  foreign 
country,  attached  the  bank  shares 
still  standing  in  the  name  of  A^f  for 
the  debts  due  to  him  upon  the  bills ; 
and  the  court  there  decreed  that 
the  bank  shares  should  be  sold,  and 
that  the  proceeds  should  be  ap- 
plied, first,  to  pay  a  debt  due  from 
B,  to  A,f  and  afterwards  to  retire 
the  bills.  Under  this  decree  C 
received  a  certain  sum  of  moaey 
on  account  of  the  bills:  Hela, 
that  the  assignees  of  A*  could  not 
recover  back  this  money  as  moaey 
belonging  to  B,  Caztnave  und 
Another^  Assignees  ofPovoer  ¥•  Pre^ 
vost  and  Others,  M.  2  0.4*  Pagt  70 

2.  The  condition  of  a  bondi  after 
reciting  t}iat  defendant  and  J.  S* 
had  delivered  and  indorsed  to  the 
plaintiff  a  bill  of  exchange  drawn 
by «/.  iS.,  and  accepted  by  Am  B*^ 
was,  that  defendant  and  tX  S.,  or 
either  of  them,  their  heirs,  &C 
should  pay  or  cause  to  be  paid  to 
the  plaintiff,  his  executors,  &c.  the 
sum  secured  by  tlie  bill,  withia  one 
month  after  it  should  become  due 
and  payable,  in  caae  it  should  not 
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be  then  paid  by  the  acceptor  to 
the  ptoiotif^  his  executors.  Sec, 
according  to  the  tenor  of  the  said 
bill,  together  with  interest  from 
'  the  tone  '  the  bill  became  dne  : 
Helf^  that,  to  an  action  on  this 
bond,  it  was  not  a  good  plea,  that 
.  tliebill)  when  due,  had  not  been 
presented  for  payment  to  the  ac- 
ceptor, or  that  due  notice  of  its 

■  dittionour  had  not  been  given  to 
the  defendant  and  J,  S.^  or  either 

■  of  them.  Murray  ▼.  King^  M. 
2G.4.  Page  165 

3.  Assumpsit  will  lie  upon  a  bill  of 
exchange  against  a  trading  cor- 
poration, whose  power  of  drawing 
-  and  accepting  bills  is  recognised 
by  statute.  Murrnyy  Adtninistra- 
tor,  V.  The  East  India  Company^ 
M,2G.4.  204 

4«  A  bill  of  exchange  was  accepted, 
payable  at  Messrs.  P.  and  H,, 
bankers,  London,  but  was  not  pre- 

'  rented  there  for  payment  when 
due,  nor  until  some  days  after: 
the  acceptor  is  still  liable,  no  in- 
convenience having  resulted  to  him 

•  from  the  delay  to  present  the  bill. 
Rhodes  v.  Gent,  M.  2  G.  4-.       244. 

5.  When  a  defendant,  having  once 
written  bis  acceptance  with  the  in- 

•  tention  of  accepting  a  bill,  after- 
wards changes  his  mind,  and  be- 
fore it  i9  communicated  to  the 

:  holder,  or  the  bill  delivered  back 
.  to  him,  obliterates  his  acceptance : 
.  Held,  that  he  is  not  bound  as  ac- 
-    ceptor.     Cox  and  Others  v,  Troy, 

H,  2  mid  S  G.  4.  474 

6^  Three  persons  joined  as  drawer, 

accm>tor,   and    first  indorser,    in 

making  an   accommodation  bill ; 

and  it  was  afterwards  issoed  for 
.    value    to    J.  8,      Previously    to 

•  its  being  so  issued,  its  date  had 
been  altered :  Held,  that  the 
acceptor  having  assented  to  the 
alteration  when  he  was  inforip- 
ed  of  it,  it  was  no  answer  to  an 
action  on  the  bill  against  him, 
that  the  bill  had  been  so  altered 


without  the  consent  of  the  drawer 
and  first  indorser,  and  that  a  fresh 
stamp  was  not  necessary  in  conse- 
quence of  such  alteration^  the  bill 
having  been  altered  before  it  was 
issued  in  point  of  law.  An  aecom- 
roodation  bill  is  not  issued  until  it 
is  in  the  hands  of  some  person  who 
is  entitled  to  treat  it  as  a  secu- 
rity available  in  law,  Doumesy^ 
Richardson  and  Others^  Assignees 
of  Thomson^  a  Bankru^^  £.5G.4. 
Page  674 

BILL  OF  SALE. 
See  Vendor  and  Vendbb,  S. 

BOND, 

1.  A.^  B»f  and  C,  entered  iitto  a  bond 
to  the  king,  the  condition  of  which 
was,  that  A.,  as  subdistributor  of 
stamps,  should  well  and  truly  ac- 
count for  all  stamped  vellum  which 
he  should  receive^  and  should  pay 
to  the  commissioners  the  duties 
payable  for  such  stamped  velluin  ; 
and  also  the  price  of  such  veUum, 
together  with  all  monies  which  he 
should  receive  on  account  of  the 
duties  on  personal  legacies  and 
stage-coaches.  A.f  as  subdistri- 
butor, becomes  indebted  to  the 
king  in  a  certain  sum,  and  after- 
wards becomes  bankrupt,  and  ob- 
tains his  certificate.  A  sci.  fa. 
having  afterwards  issued  upon  the 
bond,  B.y  one  of  the  sureties,  paid 
a  sum  of  money  to  compromise 
the  suit,  and  a  certain  other  sum 
in  defending  the  same:  Held» 
in  an  action  brought  by  the 
surety  to  recover  these  sums  from 
the  bankrupt,  that  A,  was  a  per- 
son "  surety  for,  or  liable  for,  a 
debt"  of  the  bankrupt,  witiiin  the 
meaning  of  the  49  G.  S.  c.  121. 
s,  8. ;  and,  conseqilently,  that  the 
latter  was  protected  by  his  certifi- 
cate: Held,  also,  that  the  ge- 
neral plea  of  bankruptcy  was -well 
pleaded. 


■/.w  i 


mf9- 


pleaded,    We^cM  v.,  /7<K(ra«  M. 

*2.  Trie,  condition  of  a  bond,  after,  re- 

^.'  'citlo^  tba^  ct^fendaat  and  /.  &  had 

deliv£red  «  9od    iodoraed    to    the 

.  p^Qtiffa  bill  of  exchax2ge,  drawn 

)  %  f'  S.and  accepted  bj  ^.  JB^  was, 

. .  ihdt  defendant  and  /.  S.,  or  either 

of  them,  their  heirs,  &c.  should 

pay  or  cause  to  be  paid  to  the 

plaintiff,  his  executors,  &c.  the  sum 

secured  frs^lhe  bill,  within    one 

month  after  it  should  become  due 

and  payable,  in  case  it  should  not 

be  Uien  paid  by  the  acceptor  to 

the  plaintiff,  his  executors,  ^c.  ac- 

!  '  coking' 't^  che't€nor  of  tlie  said 

•.  faiU»  togeilMr  with  interest  fVom 

•    tim   CUB^  the  Ml  became   due: 

tiMt  to  an  actMi  on  this 

il'Wfli  'Mt  a  good  plea/that 

-   the 'bill  when  dee  had  not  been 

'panawHid  *ftr  payment  to  the  ac- 

'.  eeptor^  or  that  doe  mittce  of  its 

,'  tdislioiiofjr  tiad  net  been  given  to 

'"tht  4aft»dani  and  /.$.,' tn*  either 

'  of  theiti*  '   Murray  v.  Ktng^- M. 

•a.Oi*.  165 

8c  'Itw  iidt  eny  defetice  at  law,  to  an 

«^ae|i«ii'dn  a  bend  against  h  surety, 

"fliat'by  a  parol  agreement  time 

•  bttH  beeti  given  to  the  priricip&l. 

'•^  Otney  and  Others  v.  Prendergrass, 

'^M.9G.4.  187 

4.  Whare  a  bond  was  given  under 

*4  O.'S.  c.  SS.  $.  1.,  by  a  member  of 

'  *pat1fattiefit»  being  «,  traderj  and 

'  ttfier  hSs  bankruptcy,  but  before  his 

certificate,  judgment  was  obtained 

'  In'  the  Kuit  ill  which  the  bond  was 

'^i^to'5  HcU,^hatt*ie  bankruptcy 

^•Irtfi  '^HilScat^. were'  no  discharge 

'*H  lliW)eA*  "'iffimeson  iind  Another, 

^^AWtf^^tf  >/.-2  G,  4. 250 

5i*^0cenaftian  of  a  tonfl,  after  re- 

'^i«ln5ttirti4.,jB.,and  C,  had  filed 

•%*'bllrhY  fequitjr  against  B.  and  E., 

*'wa«,  that  the  obRifee  would  pay  all 

aweh  costs  as  the  CoUrt  of  Chancery 

sheOkt  award  to  the  defendants  on 

the  hearing  of  the  cause ;  Held, 


"1  ^^^•'^f^^Wr* , 

..bptbi)eQji|8(ioea  (JiM^ CJUdu- 

.  biumle)t  tWit. the.  dearth .^£«^i>e- 

...foire  any  costa,  am^arde^.coukl  <not 

be  oleaded  in  diacbarg^eC  •^be 

bond*     .  K(plii^.  y«.   XWir^iv  -s^f. 

2^4.  .  P^^l 

5i.  Dehtqn.^  boi>d:gi««fi^ta>|})ajiitilt 

aa  trea»u^er^(pf  %  iisiei)dlji,aoipii|^y  : 

Plea^  that..th«»  fuLoa  .pf .  tl|e«i8o- 

ciety.l^d  J]#t  b^  CQfi&mJMk  At 

the  quariai;  sessioMi  ^mmh  to 

33  G,  3,  ^.  54. :    «<Wr  »^^e- 

murr£r,.that  t^e  plea  ifus  j^inMbe 

bond  beingagoQ4bi>i)dtat  QaiMOQ 

law.  Jones  V(  fFopUm^H.^  a»  4. 

w  .         1169 

BROKER.    "    :  Z*'., 
Sc^PiinfcipAt  Aim  ACTrf,  S. 

A  pawnbrokjer  is  a  broker  ^yiUui^r^e 
5  G.  2..C.  30.  s.  Sa,  and,  ^(i^^i^re 

.  subject  .to  .the  baoknipt  l^a.. 
Raxolimon  v.  Pearson,  M%  2  Q%^» 


carriitr:    • 


vV 


1.  A  pared  wIMi,  i#itkiita<tMiau, 

exceeded  5t  in  va&iiet  having  b^n 

delivered  to^.  and-A^  aHHJiilbn 

canriersy.  to  ht  wriikl  by  tlnir 

mail^coacby  was  Mfetpted-ti^^hlini 

.  to  be  sa  ovmd,  ttsdtva^'^^naily 

put  into 'the  maiiJ$  and  wiM  -iy 

that  caapreysDoao  diai*'di<lMite ; 

it  was  tfacD  taken  Mt  ai-ite-atil* 

coaah  by  a  aarauia  af  (to  inni^, 

igid  left^  ta  ba  forraidad  by  '«• 

other;  ooacb^  ef  whadiil  tiaaidile 

of  the  propnaioM,  tot4a  jiMlH^dK. 

tod  no^  cflMani ;  4«d  ah^«faMikl 

va^iaat.  .  'Sto.cailkia  to#^pva«- 

ansly  gton  ttQtioa<ttorthay  t|«iM 

^  not  be  respanstbla>lbcai9?|pctoge 

.  Gontainiog  .apcclAaA>  4Miate/^^ 

wiiidi,  «rith  ita  coaaaata;  iboBld 

exceed  5/.  in  yalue,  if  lost  or  da- 

.    maged,   unless  an  insurance  were 

;   paid:  Hekl»  tbatt«wiaiitfaatanding 

this  notice,   the  carriers  were  re-  . 

a^muibie  ftsit  tto-  pareei  ia  qoca^ 

tian 


CteRTibltARL 

ti<M!,  in  consequence  of  their  having 

delivered  it  to  be  carried  by  an- 

*    other  coad),  of  which  one  or  the 

'    carriers  only  was  proprietor.  Oar- 

neii  and  Another  v.  Willan  and 

'    JaneSf  M.  2  G.  4.  Page  53 

t*  A  parcel  containing  country  bank- 

afs  notes,  of  the  value  of  1300^., 

^and  addressed  to  their  cleric,  in 

to  coneeal  the  nature  of  its 

iras   delivered   to   the 

canptev  afkbout  any  notice  of  its 

'  taiiie^  to  be  ^carried  by  a  mail- 

'  eoaehy  and  was  accepted  by  him  to 

be  so  canied.     Tne  parcel  wait 

sent  .by  a  different  coach,  and  was 

lost*    The  carriers  had  previously 

E'ven  notice  that  they  would  not 
)  answembie  for  any  parcel  above 
5/.  in  value,  if  le!&t  or  damaged, 
unless  an  insurance  were  paid.  No 

'  insarance  having  been  paid  in  this 
case,  Held,  notwithstanding  that 
the  carrier  was  responsible  for  the 
Ibss,  SUai  and  Others  v.  Fagg^ 
H.  2  and  3  G.  4.  342 

d«  A  carrier  had  given  notice  that  all 
goods  would  be  subject  to  a  lien, 
not  only  ibr  the  freight  of  the  par- 
tkiilar  ffdods,  but  also  for  any 
geneval  balance  due  from  their  re- 
spective owners.  Goods  having 
bSeen  seat  by  the  ctfrier,  addressed 
to  the  Ofder  of  «/•£.,  a  mere  factor : 
tUUk  that  the  carrier  had  not,  as 
afaima  the  real  owner,  any  lien  for 
the  balanoe  due  from  J.  S.  Query, 
whethefe,  if  the  notice  had  been, 
that  all  goods,  to  whomsoever  be- 
kag^l^  should  be  subject  to  a  lien 
for  any  general  balaBce  that  may 
be  due  from  the  persons  to  whom 
they  are  addressed,  he  would  have 
#iiy  right  to  retain  the  goods  for 
tiie  baJaace  due  from  J.  jS.  Wright 
Y.  SneU  mtd  Others,  H.  2  and 
SG.^.  350 

CERTIORARI. 

The  17  G.%  e.S6.  s.22n  takes  away 
Vot.  V. 


COMMISSIONERS.      977 

the  writ  of  certiorari  only  from  of- 
fences for  the  first  time,  created 
by  22Cr.2.  C.27.,  and  does  not 
apply  to  those  created  by  12  G.  1 . 
C.34.,  and  extended  to  the  silk 
and  cotton  trades,  by  23  Op  2. 
c-  27.  Rex  V.  Rogers^  £n  S  G-  4. 
Page  773 


COMMISSIONERS. 

See  Sxw£Rs. 

An   inclosore   act    empoweted  the 
commissioners  to  maike  a  rate  to 
defray  the  expenses  of  passing  and 
executing  the  act;  a»i  eaacted, 
that   persons    advancing    atoaey 
should  be  repaid  out  of  the  first 
money  raised  by  the  commissioners. 
Expenses  were  incurred   in   the 
execution  of  the  act  before  any 
rate  was  made.    To  defray  these 
expenses  the  conunissioners  drew 
drafls  upon  their  bankers,  requir- 
ing them  to  pay  the  sums  therein 
mentioned,  on  account  of  the  pub- 
lic drainage,  and  to  place  the  same 
to  their  account^  as  commissioners. 
The  bankers^  during  a  period  of 
six  ^ears,   continued  to  advance 
considerable  sums  by  paying  thesQ 
drafls:    Held,  that  tne  commis- 
sioners were  personal]  v  responsible 
to  the  bankers  for  the  drafts  $o 
made. 

^  The  latter  having  from  time  to 
time  made  half-yearljr  resU  in  the 
account^  and  churged  interest  upon 
the  balance  then  struck^  and  the 
commissioners  having  assented  to 
that  mode  of  keeping  the  accom^,. 
it  was  held,  that  this  mode  of 
charging  interest  half-yeaily  was 
not  unlawful  on  the  ground  of 
usury.  Eaton  and  Others  v.  B4it 
M.  2  G.  4.  Page  S4 


3  S 


COM- 


9»  aomtsHAonAiAweftDo. 


c(X*rmLD. 


Ill  (ioi(ii"AV''n   t     r.  «'  >     •..     ,?  ♦  •  : 
Inr   ..  oOQMMITMEJrr- 

^^oA^itmcnt  for  a  conteno^t,  bang 
'^f^  con^nutvent  for  punishment, 
^  ian4  ^  for  a  time  certain,  and 
jj.qdnse^uently  a  commitment  for  a 
(^  cpjbtefimt  till  the  defendant  is  dis- 
^*  .chargea  by  due  course  of  law,  is 
bad.  Rex  v.  James^  T.  3  G.  4. 
lOV  Page  894- 

COMMON. 
See  TiTHEy  1.    Inclosube  Act»  1. 

^ ,   POMPOUND  INTEREST. 
tr;    n    .'.   ^jSpt  UaVBTi  1. 

^It I  ./:'■.   iOQNSTAJai-E. 

11 'A,'  con^t^e  apprebended  an  of- 

fehd^  fotk  misdemeanor  comtnit- 

ted  in  hif  j>i;e8e9C^  ju)  a  place  of 

religious  Watihip,  and 'carried  him 

0 '  .IxfagejMimgirt  I  nU,  and  waa  bound 

-Amitrthf{ntoograi99Bi£t  to  Brosequte 

m:  kind' for  iho  offimca:  fuld»  that 

)i>rllieiaaBpcoaea.of'8«eh  i^praieQution 

V  veni*)t  mbnies  ecpeftdad  foy  him 

I   in  doing  the  b«siMls  of  )m  town- 

osIsU^  ^M-thhtrh^IcaaldjEiot  charge 

n.'jllHiBi  faiihiakMcouitlsiuaitar  IS  6.  S. 

'tu€iia:>a.4i  ^  Asv  ^t   SeviUU  and 

1o  CbMrv,'wAfs2<2.4..      .  ,         180 

iSk  ( Whcsie^ia  an  BppliQ«tio»  fbr  aiquo 

'  .fwtairto  ^igtfatf  «  tooatable*.  the 

''^taSdnriisyintufiport  of  thd.iirule 

{  '  «isted|ith»iifoi>JOgrean  bft^^nd 

<:i'i«a  iens)  as  depoMoti  «oiiU  ntoU 

'*i^ctfi,&n.bmkh9lbt'^im$i(m  in 

.    \tterxtofi1;kv>ta;«Aect.aicaii8tAItrjn  a 

IM  ^particular  modiy.Aift  Ididjnol'^  ex 

pressly  state  that   they  believed 

.40ffi;A;IiftM(n{t6:  bli/ j&ttie«W)al 3 

[f. 

S«  Warrant. 


,HeJd.  thl^t,  itj^as  not.  suflkient* 


(X»meTIOM.     »r  . 

Wher^  Che  sessions^  without  liearmg 
the  lueritSi  quashed  a  c^nyi^don 
under  &9  ana  40  G.S.'f.  lofe- 4J4., 
for  a  defect  in  form,  ^e'Qoirfi  of 
iBline's  Bench  wiO>  upon  i  renldval 
pf  the  order  b^  certioraiij  ^^uash 
Uie  order  of  sessions,  if  the^^'are  of 
opinion  ibit  iKd^  "b  )09  defect  in 
form,  and  send  the  case  back  Jp  be 
beard '  upcsn*  the  'iHerits3  '1l*ir» 
stated  in  such  convteliaii  tUii^Ue- 
fendants  had  attended' a  inet&g 
for  carrying  on  a  doBMuktttitl  of 
Journeymen,  Jbrthefurpbie  ^.ob^ 
totmW  an  advance  of  wages:  Htid,' 
that  3u8.  expresaon  #afc  smohy- 
mous  with  the  wordls  tfme'itct, 
whiqb  prohibits'  comtnxia£<w  fo 
obtain  an  advance  of  wagi^'and 
that  the  conviction  was  ^uffimnt. 
Rex  V.  Ridgtoay,  H.  i  tod'  i^0. 4. 
ftigc  527 


COPYHOtD. 


1.  Where^  bj  ^be  Qustom  of  a  manor, 
a  feme'  covii  wfiii«A#*l  by  will 

to  pa«>epr.q<iiy(K>14'<^<u^^>  the 
same  having  been  previously  sur- 
rendered 19^  []^|<|l9md  and  wife, 
.  (the  wife^  havine  be^  exainined 
separate  and  aparf^^iper^us- 
band,  and  consenting  th^reCJ^)  to 

vert  beii^g  seised  ofccmynold  lands 
in  the  mattcnr,'^iii$  Im  will  subae- 
Quently  to  tive4$xG-3.  e.  192.,  and 
ttiere  was  flo  6tm9ider  to  the  me 
of  MwtUi  J|oM»^dvit ol^i^qs^ 

'  .Uds  dU  m^:tH^totli$yn|l)»ftUie 
plisd  thKk  waM4tfi4jf9P^s||||ren* 

hfH«  i»iallwi»f#ubWWfe«W  re- 

)se|iifile  tamm^^^  ^jiwn.  wife. 

2and3G.4.  4<92 

2.  Where 


alfflOTW?,': 


ocmmAOfmfMtfmftb  99» 


2»  Where  a  copyholder  has  been  ad- 
mitted .kK>t7l!WmipOt)and  done 
.  „|rqaIt^,to  the  lord  ofanifutor,  hej^ 
r^  estopped  in 'ati  action  by  tfre  lord 
'^  for  a  forftgiture  ftom  shewing  that 
\  '  the  legal  Estate  tiras  not  in  the  lord 
;  '  at  the  time  of  admittance.    Doe 
I  dent.  Nepeifn,  Bart*  v.  Budden^  E. 
y  30 A.    .  Page  $26 


€OPVRr«HT. 


gj-,  T^^e  in/apager  p(!  a  theatre  having 

..',pifbUcly  rep/esented  for  profit  a 

.,!..V^W^djf,.i^kered  and  abridged  for 

?;[  the  stage«  without  the  consent  of 

..   the  owner  of  the  copyright,  is  not 

;  ;l^bIe  X<^  pi  action,  although  the 

.y  tragedjr  hiad  been  previously  print- 

j^^.a^cTpublished  for  sale.    Mur- 

].^  m^^  £Uiston,  E.  3  G. 4.         657 

1^.  Tbe  vendor  of  a  print,  being  a 

,  .popjrin  part  of  another,  by  v^ry- 

4   t«g  in  some  trifling  respects  from 

r-.  t^  main  design,  is  liable  to  an 

'    action  by  the  proprietor  of  the 

original;  *  and  that  although  the 

vendor  did  not  know  it  to  be  a 

copy.  -^WeU-v^FrancUi  E»  8  G.  4. 

737 


ll'VV      • 


-•.(Hi 


kcM^i:1:%  H,  10. 15. 16. 


*  TO'dflMe^£|lfe<Mti|%taht«d,  that  thq 

''-^  stiiiwiuM^^^^iMt^M  Uit  U  taknot 
'I*  ihho^  IWifr  tioitoUo  h^d^  Bbur< 

^'"H^  tk^^^elt^Mtton  oTtiirii  knits; 

'^"'^  afiaf%B6i^JlWwl"'lPe«iiWwmtwbr  of 
'^  tW^c§awlbf<56y«itft^t*»o«fitfo# 

•  »•  Mufwiii^  ffeew^l4'-  ^H^Mi 'that 
^•^  this  court  bWtfg  fot  thc-^«d  be* 


nefit,  the  words  of  permission  in 

the  chartSBT'ivefsrifMgjE^ry,  and 

.  th^t  the  right  of  de|;ermipine  suits 

was  not  lost  by  the  rioh-u^iff^AA 

V.  The  Steward  and  Suiion  ^  Ha- 

vering  Atte    B&oter^    E,  S'^A. 

•page  891 

Rex  V.  The  Afayor  aii^  Jtira^  of 

Hastings,  Sfc.  SP.       ^ '"^^£§^2 

COURT  LEET,  STEWARD  OR 
See  Phactice,'  42. 

COURT  OF  REQUESTS. 

An  infant  cannot  be  appoihteu  to 
the  office  of  clerk  of  a  court  of 
requests,  where  it  is  part  of  the 
duty  of  that  office/  td^Veceive  the 
.  money  of  the  suitors*  ClmeUp  v. 
Evel^  and  Othen^^,,^  ^mt^^ 

U  A  covenant.  tar;idai3qwiii^lnstdire 
prenmea  silnoced  witfani  tile  Meek- 
ly Mk  o£  «»«rtatity>.ttientiotied  in 
14  &49^tf'7t9L^  lYa^ovqaoBit/lhat 
runs  vritli  tb^linda^  M^mav  v. 

2.  A  cotehkn  by^a.tessibe^  t^ia&he 
will  suiideiHily  mudeiand  fiMdaire 
the  land  with  tf^i  suAcienft  ieis  of 
muck,  within  >thfe'apa6e<x£^^t  of 
the  laat  y«UB  of  the  tevu^fXiki  la&t 
set  of  muck  to  belafdaipHsvliiaYre- 
tnises  within  thKO  yeam  tdffi^the 
expwdtkm  of ^e  te«n;  ^  iiii«uj|£ed 

(0f  tBNiek^wsilad  tiie'thrniila4tjyfair« 

'"'JRR/reiuidBi^.4i'"fri  u[U'ji,»ii:q*16 
CfiiMiMA^  l»¥Q»MATS€ii. 

by  th^^fel4w»H*«8r-  WaUonu, 
£.SG.4.  595 

2..nirH^'iA£)fftsiAttiarfi^(M)  en- 

.ICBSmv/  minate 


r-  A  m»  /»  7/  v\.''. 


m 


^^T9¥- 


,.mraate.  a  magistrate  took  plsfie 
JJ'ftielVe.' months  before'theapplica- 
uob  to  the  Court,  they  refused' to 
grant  a  c^r^qpinal  infonpation,  al- 
though the  ptosecutor,  In  order  to 
excuse  fctoe  'dcla;y,  stated  that  the 
facts  had  not  come  to  his  know- 
ledge till  vet;  shortly  previous  to 
the  application.  Rex  v.  Buhop^ 
E.$G.^.  Page  612 

5.  An  information  for  perjury  stx^ted, 
'  that  defendant,  before  a  commit- 
tee of  the  House  of  Coounons, 
I  being  duty  sworn,  deliberately  and 
knowingly,  and  of  his  own  act  and 
/.consent,  did  say,  swear,  and  give 
'in  etidence,  &c.     It  then  set  out 
the  evidence  so  given.    The  count 
[  tli^h  averred,  t}iat  the  defendant, 
;  At  the  bar  pt  the  House. of  Lords, 
'beJn^diily  l^worn,  4eRberat^ely  and 
kno^i'ingly.  and  of  his  own  act  and 
conscjiit,  01*4  3ay,  swear^  and  give 
'  in  eYldencCj  5fc,^   I>t.  thei;i  set  out 
J^  f]^  eyidcncp,  which  w«u^  c^rectly 
dontxary'to  Miat  giyei^, before, the 
J  Bou^e  gf  .Commons ;^  and   con- 
/*ctuded.(aftfr  av.erjpents  as  to  the 
^  {dentity  of  ^the  pei:$9ns  ,and  places 
^^  fetecrett  tq  in  die* evidence  jpn  both 
pccosidpsj*  and  so  the  Jjurprs  afore- 
/  sai^'  dp  say,,  V^at  the.  said  £•  W. 
,  dii^^  commit  wilful   and    corrupt 
I,  Rc\)V^y  *^  Held,  on  inotlon  in  ar- 
.'  rt?st  ofjudgmept,  that  this  count 
J  was.bac^,2&#?  v.j//arrz>,  2\ .3  0. 4. 
.-..    ".  a"   '..:'•     .'   /     ..^     .   926 
.  ^  CUSTOM. 

W^ere  in  an  appli^^tiqii  for/a  ^qua 
- 1  .^^^'"f*",^^  '^^ii"*^ .  fi  poostable, ,  the 
affidavit^  in  support"  of  tb.e  rule 
;  staged  that  fof  ;5Q  year^  }ftick,  and 
oi  Ibn|  as'd^ppn?nts  ,C9i^ld  recyl- 
■'lect^  (5nere^lia4  been  a  .qustom  in 
*i  fli^' towji  to  elject  a  oonstaSle  in  a 
*  'particular '  mifiie^  burt  did^  in#t  ^- 
pre^sly   8t4te,  tKat  tbey,bfUeved 
sudi  custom   tQ  be  inuuemorial  : 
"Held,  that. Mi  was" not  isuftcient. 
]:Kfx':Yriaiic,    tt/^  an4.SG.4. 
:k:*    ^       '       '  '.';>■  ..'■'■"  "  '-(88 


'See'  Wi^o*'  kiixy-'^i^a^y  'Si 


-:.',•        --.•    -'^.-.j  L.'.«.t 

Sec  PRA<»VIC1^^.3Sk  7   1)  > 

DEED."  .■•'■^^•^> 

1.  Where  there  were  two  '^^gn- 
ments  of  the  same  leiase,  of  pre- 
mises within  the  county,  of  .jCrfrf- 
lesexy  and  that  exQQut^.  l^st  vfas 
registered  first ;  Hcld^ ''  diat ' JAe 
deed  last  registered .  m^V^f,  >^.  <t 
a  qourt  of  law,  be  consid^re^  as 
fraudulent  and  void,.'in  conse- 
nuence  of  ^ Ann.  f.^,,'^.!^^,,  al- 
though the  party  (^lajini^g  under 
the  second  assignment '^K^i''.  ,^11 

"knowkilge  wilt' II  it  n-as  exfcu'tctl 
of  the  prior  exectttian  of  U'^  first 
assignnjcnt.  Doe  ilan*  ttfJihi^n  v, 
Alhop,  M.2Q.^-     .      Pagfe  14-2 

2.  Where  a  defend  an  ^3  'ancestor 
came  into  possession  of!  cert^n 
lands  ill  1 752i  as  a  cf^tor  under 
a  Judgment,  obtained  ^gmmiijie 
then  owner  of  the  landi  arid  4e* 
fendant's  faniil^y  ha4.,99ntiDuecl  in 
jpossesi- ion  ever  since  :  II^IlIi  ^Tjat 
the  orf  jjiial  possess!  or^  tiaynigbcca 
talcen^  tmt  undfT  anj  coji^yevaiice, 
th  e  length  of  p  oss  e^ j j^[i  wa^^on  1  y 
prima  Cuch  evidence  from  v3(uc^  a 
J  ury  lu  I g h  I  i u t'c  r  a  .^ ufc^e^u ent  ^<^ j>- 
veyapet'  by  tlic  urirJoal,  iwutr  or 
some  of  bis  descendants  ;  IjuhIuu 

,  it'  niigh  i  be  rt?b u t t*;d ,  ii n d  t Tr  =i  t  f  h l^ 
jury  muit  upt  pri:;^mne  (^uch   con- 

'  veyance  from  leniijth  of  i>os:^ii3jg[i, 
unless  ibev  wer^  eatjif^d  ifiat  it 
haa  acuidiij'  been  execwied,;  J^^^ 

.  .dem.  Fcmjck  aud  Others  i.  ^eed, 

3.  By  a  composition-deed,  reciting 

that 


iSfefeb: 

4hat  ^e;iixobent  van  JQdebted  in 
Vemin  'siuhs  \o  J.  P.  forreiit,  to 
t^e  pi:awix4>r  du^ea»  Xq,4':  and  B.  I 
upon  judgpQeoty  jftnid  t^  the  other 
creditors  In  the  sums  of  money 
set  opposite  theii^  names  in  the 
schedule,  Ibe  'ilisolveiit  bargained 
and  spU.  to  Ji^^tepa  all  his  lease- 
hold messuages,  subject  to  certain 
mortgages,  ap<J  n^  his  personal 
estate  whatsoever,  upon  trust  to 
carry  ofr^habUdwin^  akid  malting 
business  for  the  benefit  of  the 
creditors,  andttf.DOtlect  outstand- 
ing  debts^  and  to  sell,  the  farming 
[  Stock,  and  9ut  of  the  monies  arising 
y  j^m  the  sale  of  any  part  of  the 
ejsiatq  t^at  should  be  mortgaged, 
|;^,Xo  satisfy  Cifi  mortgage,  and  to 
'  s^md    i^ossessed    of  the   residue 


bkiisfe; 


^Bi 


'u^on^ trust  to  pay  J.  P.  the  rent 

^f  due  to  him,  the  outies  due  to  the 

//cro^n,  the    rent  which  was,   or 

'th'^ireafler  should  become  due  for 

f,  s^y  of  t)ie  premises  assigned^  the 

,  ^itet-est  upon  the  mortgages,  then 

\'  .the  iudgment  debt  due  to  X and  B., 

''  then  to' pay  all  the  creditors  whose 

/'.debts  diu  not  ayiouDt  to  10/.  in  full, 

\*and    at    ihe    e^cpjraCion   of  .nine 

^"roonth^'topay  all  the  other  credi- 

■  Jtors  Jl^e.  amount   of.  5f.  in  the 

^  »o}in4v  '^here  Was  a  cSovenant  by 

'^^  pfr  creditor^  thk  they  would  re- 

'^' lea^e '  ^neif  ri^pecii vo    claims    to 

^**t^e  Insolvent!*    The  indenture  con- 

^*iai/i6d;VpfbVW6,  thai  in'  case  any 

^l  creditof'whose  debt  should  amount 

;'[to''ldC^«'  or'^iny  twp'  creditors 

^  WhdieVaebts  'should    amount,  to 

'^  5^^  iliould  hot  execute  within 

'"ihree  calendar  months,  the  deed 

y^oUfd  be  fx^lA.    A.i\^d  B.)  the 

jild^^etit    creditors.  Wose   debt 

'^exceeded'  150^.;,  dul  noi  execttto 

the  deed  witl^in  the  dme  req[uired : 

•/ilel4>  .that  the  deed  was  not  there- 

*' J)y  tehdercd  void^  the*  intention 

'  mapirestTy  beiiig,  mat  those  credi- 

'  tors  onlj;  who  Were  to  receive  a 

^  j^mposi^on  under  the  deed,  vf^re 


toEyiATroirf//''-^ 


S^  Iksuranca- 


DEVISE. 


..h 


'2. 


S«?  Will,  1,  2*'tW:  '\ 

A  testator  by  his  vi^l  be9ueau).e<i 
the  reuts  of  one  dwelling  house 
situate  in  A.^  to  C.B.  fef  riislife; 
and  from  and  after  the  de'cease^of 
the  said  C.  A,  he  bequeathed  0ie 
same  feiits,  together  with  ihe  re^U 
of  all  his  other  houses  and  lands 
unto  his  nephews  and  niece  tlieirein 
mentioned,  for  tljeu;  live^  and  5ie 
life  of  the  survivor ;  an^  jifter  ^e 
decease  of  the  survivbr  o^  them, 
be  gave  ajbd  devised  tfl  {^lis  ifipu^es 
and^  land*  to  truste^^  ifi  trust  'to 
sell  the  satnre,  aud  to  pay  tht  nto- 
duce  of  such  sale  unto  such 'of  the 
chfldirefn  of  his  nephew^  an^  n{6ce 
as  should  be  living  at  tim  time  of 
the  decease  of  the,  sufvivbr  ^  ^d 
then  devised  all  the  residue  of  liis 
esute  to  C.  B.  i  Bdld,'  that  upon 
the  death  of  the '  testator,  %e 
nephews  aild  niece  took  ao  imn1e-» 
diate  estate  for  tbeic  Jives  and  the 
Kfe  of  the  survivor,  iq  tbe^rents'of 
all  the  houses,  and  lands/ except 
the  house  sjiedfically  bequeathed 
to  C.  B*  for  his  life.  Doe  dem. 
Annandale  90ui.  P(hn^  v.  Brazier^ 
M.2G.^.  (54 

^.  by  his  win,  deviiie<][;all.hi8 
messuage  ot  dwellhig  house,  witli 
the  appurtenances,'  \S\High'drcet^ 
in  the  town  of  It'  and  all  and 
ev^fy|  his  l}|an'd^gi  knd  heredita- 
ments iti 'the  ^me's^ee^  ^]%^ 
motherfoflitfe.knd  after  Ucr  death 
to  C'l^-  4«  nad  only  one  hoii&e 
in  tiik  Hign-streei^  but^ehind  tlmt 
liouse  he  had  two  cbttakes.  frqotr 
ing  a  lane,  ^alf^^  ^o^^noUse-UMe. 
There  was  no  ttonrpughiiire  Uifoilgh 


8  S  3 


that 


9W>ii 


'[  /  A\'.l  ?  i..> 


DEVISE. 


\<\ /  10 


vided,  share  ii 


^MHu^^.  ^vided,  share  and;£l|iire 
aliHe  ^ODgst  his  (the  testator^s) 
brotlien  and'sbler:  Held,  that 
thii  latteci^vise  extooded  bq|h,.to 
t£e  real  and  personal  estate,  and 
that  the  husbands  of  each  of  the 
daughters  by  Heeewy  implication 
^ook  an  estate  for  life  in  the  real 
yrciperty  bequeathed  to  their  re- 
spet^tire  wives.  Doe  dem^  Driver 
md  Olhen  V.  Sotoling,  E.  3  G.  4. 
Page  722 
8-  i^cvJse  to  A.  for  99  years,  if  he 
sfiQuld  8D  long  Htc  ;  remainder  to 
Us  iirst  son,  then  unborn,  for  99 
ycftrs,  if  hq  should  so  long  live, 
and  so  9n  in  tail  male  to  such  first 
s^ii  lawfully  issuing  fbr  ever,  and 
W  want  and  in  d^fvult  of  saeh 
Issuf.  of  such  ^st  son,  to  the 
second  tuid  other  sons  successively 
fbr  99  y^ars  only,  in  case  he  should 
•ojopg  Jlwf;^4  thflt,  such  ejdei; 
s(Mk,*or;jne  ii^u^.of  $udi  ^Iderson, 
should  Aave'no  greatet^estate'  than 
for  99  y^i^a,  i^eumiktatl^  at  his 
decease;  and  if  ther^  s))ould  be 
DO  issue  mkte  of  A.  at  the  time  of 
JMfn<i^f:«)t(dqa|hi  x>r  m^uise  tbere 
^^^i  tH|. wch  i^lie  .AMiie  #|  (hift 
4iH^,  ^/d  \b»y  sU^d^  die  befpre 
lfi)'iifitl^Mt,i#siie  mkk  A^nMM. 
^W^m^^^f:^^  sbiHilA  •Qjk)ng 
4im^  4m9^fif.  t»  the  fini^  »m  /of 
.iff,fyf\9^..fm^  ii?  h«..sh9iil4.«b 
^tJiif^y.fffii^  ^^iLi^fil^A  took 

iM|«^;l)Hlr;^l  M  ^m8l*9   (M[..99 

-Wf  ^^AUa)» !  »n,:«««e:ftK,8ajjr«tlis . 

4Rit^^9mfr9)4ft  4^i^mMi4>liif«ttti 

•l»»fcift  *^.^W%e.fe^Ws^  ihu^.lbpt 

MW  ^Ihwci«s<mb«  pM»  w^m  lYOtd 
«i!t«odigg  (0  |^si|)^^i/(yi  9«d.tl)^ 


\  ti^m  ^sAii  JisiiMltifltai^/nraie  I 
;  ftMelei<fU(M4  f/butioireiyiiifiQU  ^sv. 

'^Aft^'  "Ii-  <  '  ■  A.  -f  LdBagefdOi 
9.cA  t«(t4i9Rid9iriaed.)aentaiDi«fltam 

flo^his  dftughl^r^;^  Ufe^  8lHL«^k«r 
,  jber  4ei|«a^  ta.^ei.dloiiul.iRtte 

iii£^t,,ibr'J^ ;.  an&.aftflr  .the>4ei- 
.  li^inqpvllltiPP '.of  ihat  tetiSJ^.bjiiibri* 

pres«Kva,  eottUngaiit  'i«eaumde[flk 
bu|.  to  pttvpoit  A*:B,^'tsk'i6Km^ 
the  prwU  dwri|ig.hts  Ufe^Biid^fter 
the  dei^ease  of  Af  A,.^diienveD>|b^ 
heirs  of  his.  body  for  ewr  jnth.A 
,  devise  ovec  in  case  of  Iha  fiiiliiffe 
of  his  issue :    Hekl,  that  ud^^M, 
took  an  estate  tail  sn.'ctefdndiii. 
Measure  v.  Gee,,T.  S^iCh^A^  n  rfiCbd 
10.  R.  Lotoe  by  wiJi  cfemed  hU;4uB 
landed  estates  to  ttmh^i^nxtAibm' 
.qu«athed  10 fiOOkj as  In, pdoilinnHlkk 
his  daughter  C»Xt,  Wtfo  tead^m 
should  many  any  Wi^of  his  thcoe 
UasQiQit  oam^dtin  dul.adil,  •Jife 
gave  to  wliich.jenm  tfAAemithie 
married,  eeitain...e«tatta:.tiisveift 
specified,  he  tafcbig^  |iie:iiamofaf 
Zo«De ..and  setitiingnttpflniiJigruu 
aomatty  of  IQQO&^^eatidivipgtUr 
,  life^.  )J«od<^tltM^a«iehftflat<0»tlla■i 
sl«nqe  did  nob  fitlto  )pittci&iwj|hihiB 
dMigbfiec  C«ii.,tibB)tliett)ili»dnd 
I  thai  it  bii^;]iM  iiA^ed\cnrxhk 
«lber.  *dimghl€lr  to^jib  itb  en^ 
.yartiQutej! ;  ..l^dKinisoai^j^itlKlr 
.  •da«9htm:dKM«IAliia^ia:tbeiiM» 
;  .fie#ab0ve,ipebtiMHl,?thn9^edB- 
i  reiH<9d  tiiiit<ihiil  d«ttg[hbfa»Whoilld 
;  baf€^iO,Q0Qii  e«rb,  wd  BiikiHt  oiie 

JiiS|  beii^  labingt  thtf  tocUtteiii£J(«Mir 
irveivoi}aiWy.,>  .Ti^VAeiv/itasj^te^.tf 
;  t;iii«  WiU>  C^£i>  iiMiri«i«iiiWw<fi. 
{  whaiwas^/iiotiese  lofiitWifieriEaiB 
;  mnafid  in  the  wtliv  .tft(^;^wgaild 
'  hay/t  become  eatitlod^to  thb^^sfeale 
4ft^K  siie  married  kkn^iomd  the 

testator 


DEVISE-  '<»^ 

tctiitat  vjfraifthttSa  «M»rMI«Miob  ^ 
Mod  afterwwbiiby  fti^ci^Adl  t»^ 
.mil  MoiciW'>he^t  'iDaMilKld^^ftftd 

htrrei^Ued  all  devises  and  befiquitots 
WitepiiUmrDuii' «0iMiaitted  ii^  his-' 
QOgiiiHU.  will)  m{d  altto  all  olaHft 
iwhidi  her  husband  ^.  if.' might 
hdve^tb  any  o^  his  ttftal'^and-peN 
€Qiia).(^sttt^  bjit  virtue  of^  hii^  mar- 
viaBc^^idl  his^^daughter  G.Lit  tod 
Jbyi^iftue  iaf  hit^iuikl'irill,  aad  in 
'}ieQot)heKtef,«^e)  beqaeatlied  unto 
•cekh  iofiUudr  ohiMren  a  ^p^uniarj 
lc%atiyi;akidh^  then  directed,  that 
in.  Base  hw*  other  datigfater  should 
-laakv)^  eillief  of  the  persons  men* 
Anbd  in  'his'irill,  then  upon  con- 
iHfiODi' that  either  of  those  persons 
Miom  Ae-tnarned  and  his  heirs 
wbvAd  hoeepCy  take  and  use  the 
-nahie  iof  /^tvr  only,  he  gave  all 
thisriMd^)  and'personal  estate  oirfb 
siich  Iff  thtM  persons  whom  she 
*nuuhried)  andhis  heirs;  and  in  case 
his  .daaght^  A.'  L;  should  not 
ixiarrjT'Cuher  of  the  persons  meo^ 
aioaeii  in-hiairill,  or  if  she  married 
toneiofthen^  arid  lie  refuaed  to  ac- 
(oepft^itakc^i^an^ usa^'the  name  of 
■£fkif^i'mtfAmiKm0  he  revoked  Ml 
•hiajdeviste'kid  iMquests  ^contained 
ani  UH  wilbaib^  eolBUbil  in  ht^  ftvour, 
lMd9aili0ft)iJbe0eb£iJeqtteftthed  h^ 
MyOSOlh'<nm  crtttftbrdied  so6n 
fA«9  the  dkte^  of  till*  4)0d}ci])  aiMi 
-hkiu'Jkv^^KioeTiyAl'-L.  -  aHervrardk 
-MMriadJlTi  '^i^ntkk^mBk-tM  ^mtisH 
•Aeo^eaaibs  JaMMtfd  in  'the  wtU, 
\aklw\m9MMmb  barfn^etilitled  to 
^ito  larfate  ^  w  tha '  ef  lint  of*  her 
JikvihgnSEiicilidliini^-bdd^iipon  that 
IaccaaHlni'>th0  K)|00(V«  isarpirid  to 
^MDvValid  iH^  Di  then  Jint€a«d  «poa 
tiheuTsfataatoV  estates,  sisd  took 
.htM'dVlMaBM'.  «lM^  adme  of  Lcm, 
aad-iaaflMed^a  iveoveryi  H«ld, 
iihat^'fki  Z>.  was  seised  lof  an  ht- 
iMeastble*  estate  in  fee  shnple  in 
t|he  bs^tetiis  4oestioii.    Lotiot  ^. 


EJECTMENT. 


^^' 


•.    '^        .JDISTABSS.'..  .-...(joid 

See LANDtORD  aud  'tt^'A^*'^,^ 

'     Lease,  2,     ,   ^.^,  ^^,|, 

DOWER,       '•J''o;ir>li 

Certain  lands  were  conveyed  , to, ^ 
JB.,  his  heirs  and  assigns,, to^^tj 
uses  as  C.  2>.  shoidd  bv  defdv^- 
point ;  and  in  default  or,  ana  untu 
appointment,,  to  the  use  of^Cl^^fi. 
in  fee,  C.  V.  afterwards,  in  ^^er 
cution  of  the  power  by  dce^.dojy 
made  an  appomtment  of  the  sa^ 
estates  in  favour  of  E.F^  ^  |t^ 
C-  D^f  at  the  time  of  n^jdng  j^ 
aj^pointraenty  wajs  mfurie^.  '^,  Hjs 
wife  ^as  held'pp't  to  ^e  ^o^ftl^le 
out  of  these  landi?,  -r^wyii^^n 

BjicTMEWTr/. !'!;!.!; 

I.  Tliis  growing  crops  of  a' t^nM^ 
having  been  s^ed  und)^  k  fi^>Au 
a  writ  of  Hah.  fee.  pdes^  'Wtfs^^MI^ 
seqiientljr  deKveiMto  ^thie^ihet^ 
in  an  ejectment/  at  tbe«tt!t'df  Ihb 
landioAl  founded  oni^detthfe  tittdb 
loqjg  •  beibre  the  isBttiiig'''of  the^l* 
fa.  IIeld^tbat^ah«Kff^1kk 
bound  to  ftell  4he  |;fo#syg  ^mp^ 
uttdarAefiMkii  kiaslttUch  ai^TMlr 
could  not  in  peini  cyf  law'  h^tW* 

'  sideredaaUeloilgingt6'die'teMllil, 
the  luiMiibeitfg  tttei^^ktMk  iMik 

,  the  day  ofthe  d#in^^  M»'iil'«te 
ded^raiiMi': '19^kl;i«lM)(i' Uihif 'thfe 
sherMT  had^b'  Hght'tb'^^o^  t^i^thb 
laAdlard«a  yei»%  ¥^(; "ttndi^  lh& 
aaituUft  df  a  ]4Mi.eiik:^iha:mmk 

centemnlaling  iin^xl»tMg^t«Hiirfiiy, 

I  to'liav^^  ceto^  'Oi^ith^  iUf'^tthe 
'  demise 


EJECTMENT. 


A  »  :'H]i  ;  i 


ESTREAT. 


i^imdfWkirt^  Astigmmgif  Beatm  v. 
AfDomim^vMn  2  Gn\4i.  \  1^  88 
0W*jri|^*4ecIaration8  of  a  vfedoir  in 
ni  mMomiom  W  ^prdniMa,  that  she 
oribeidi^thflK.fiM^  her  lijfe^  aod  Ihat 
)i;riAtober  dealh  they  would  go  to 
oid^ihemof'ker.  hoslMUidU  are  id- 
-hiimMibl^^nfidstioe  to  .negative  the 
'jufao^  st  her  haviag  had  twenty 
a^i^eaii^.  adrtne  poi8eeiion«  Doe 
^.x'^kmJthmam  Y.Pmm^  it.  fli2.4. 
}■'-,  i  925 

ik^VKhare  «.  deisodaot's  aaeeMr 
irjitawp  4nta  pnanieinn'  of  oedain 
j;  tlandftftlT^Syaeaeredifeery  under 
lr^4k  jarigHwK  obtained  againat  the 
1  *:tkift  laaHer  of  the  Jand»  and  de- 
«>  tfaaJnal's.fcaMly  had  fiOntioirad  in 
.'^^f>afllKaviBn'.^vMr  8iooa:.Held^  that 


.•  -  tafpaii'iiot  MKder  ahyeMwejance, 

;    tfap  -leaglh.  e£  Meefeioo  waa  only 

\  .f  mnA'teie  mi^ooe  Aaor  wbieh  a 

^  juryrflH(htdnfer<a  aidlaiqiMM  oon- 

!v  Mjvmca.by  the  aiieiald.e(«iier«  or 

X  •sQHid  gf  fata  descendiiiiCi^  but  that 

:>  itiOliglbAibfl.fciiMllcditttidjthatthe 

..  jiiijmuatt.nat'freionte-avoh  con- 

'1  HwyaiiOfs  wTOtn  length  tf  peeeesnon, 

.  •  mttete  they  were  saliafied'  tluit  it 

V  '  luulraatuaUy  heett  eftieciitwL  Doe 

\4i  WUer^  «  fide  has  been  obfiined 
'  fbratajMu^thefroceedfaigsiji^ct- 

*  OMot,  ttllthe  cesli  «f  a  former 
«  .ejeotiae9t  haive  .  bean  paid^  the 
..  Court  will  net  taterfim^aad  permit 

V  '  the  d«feQdaRt»  in  oaf  a  thole  oosu 
1 '  'avA  n^t  paid  baforto  a  cmaiv  day^ 

r  to  bd'ntaUd  bjfitha  Coaxt  ti».noo 
T?  '-piipi^'iihe^^jiMtimHit  petidNtg^  Doe 
b  :  Am.  Saltoa.f .>  BUgm^a^eani 
.^'•^&^.     •■•  t       ■•528 

^^w  Wheiid  a  ek4>yheldat  baa  been  ad^ 
VI  imtted  to.  a'  |f»eaaent»  atid  'done 
v^  ^fBaltyito^  the  Ifvd  lof  a  nmtm,  ht 

i  m^  Mopped  i»  aft  M^on  by  the 

^    lord  fiNf  albrfeUttre,  from  ahewing 

t«a*  ibaifli^ :0il«^.,r»l,«iftiq  the, 


lord  at  the  time  of  admittance. 
Doe  dem,'Jl9ifWffir^lBtuiden,  B^ 

R  '  The 'ffotlc*  tfi'tlfe'itrfittrt^^ 
BeMioQ  at  thi^  fbot  of 'fte  d^ciMo-- 
atioQ  !d  ejectttfenk,  6eed  rioebeia 
the  nam^  pf  the  jpTaitttifPr  hiit\  if 
In  the  name  pf  tfa^  lessor  df'tte 
*  plaintifl!  or  even  ai^y  other  |pd*^ony 
the  Court  w^!  jiermit  itie  hir(^fer 
judgment  ^^ninst  che/^t^ 
t6  be  drawn '  up,  ^itr^^iffl&^wiii. 
Duke   of  if&rm  ir'tfm^'^T. 

8e,4.    •        '^  '  '"V"; ^'^49 


EMANCIPATftMil- 


(•  tdj 


pauper  bekig  eighteea  jeiMi  of 
e,  and  TeSidiaig.with,  hja  fiitber. 


1.  Aj 

was  dimwa  aa-ajmili^aTidaibnAnd 
semrcdfor  fi?e years «ail aliaUfi^ed 
map*  During,  bta  ser¥isa  h^  ise- 
.  yefal  times  wbeai9tt  farlotig^fimd 
finally  after  his  riischaiiga.ftoea  tfie 
laiUuat  retiuiifid  toJiis  £ui)^*8 
house:  Heidi  thalKigF  hi#..sa».re- 
maiaing  separated  from  Jus&lher's 
family  after  tweD|y-(9i%;,fa0.twaa 
emaacipatedt  aIAiOu^.l|ie^oir^nal 
separation  was  imH  ydwHaiy  9a  bp 
part  Rfx  yji.The  MoUii^ntl^  of 
Hardmkh  M^^9  G^*.^       .  ...)76 

2.  Dorti^  the  awnorit|r.«f  Hi.'pbtld 
.  thera  can  bft.ao  ai«iio(^patimf;»un* 

biflsi^tha.head  of  a  fimi^«.(«  f^on- 
Sinet  ;fsiDe.€|tlwr;r^qpi..aq  as 
wholly  aiiAwfn|w>Wt'y4»ta«<riude 
^k^jMtmtaii9QnUQ^.iSmlifekthat 
the.ao^skig.A.jBattikivM^^i  bis 
own  dees  \  QOt!i  propgrjy  .ffliwritute 
aa  emaao^pation*  i  i^  nr*  Z34<s>  /«- 
AaMaa<i.of  ^ihn|ijl(<^^hi#»,9,and 
.    8^.4^.    -       •    ..       ..  ..,.v.....S25 

ESTQPPBJU   ^      " 
Sap  Release,  J,    TPtEAwirci-SS- 

fiStREAT.'  '  •;  '* 

Ss«  PsAoncE,  19. 

fiVlBfiUCE. 


A /\A '.]']''.  I 


EVIDENCE. 


,i/:ji/:r'KHL7r 


-0')ni;» till J;r,   'io  jv\'l    'iAs  Ji'    ».'•♦»' 


'«VI»B»0E. 


as- 


^,MliF*:ati9P,tW  plmatiC.wpuia  ^- 
n.ijiga^^p  the,  defendant  a  1^91  pr  ex 
•i-*c)buangV4efenaant  undertoptc,  4c 


»«^^}bn  averred  thai  pWintiff  did 
n'^jgntiis  bjn.  '  tti'appe^red  that 

.^plfiijaW  §pwld  ^tv^  up  the  m  fo 
^]^(^crJ4ef^na^ht,  the  latter  howeVer 
"vpajj^c  over  ffie  proceeds  of  the 
o » J^m'lb  the  'j^aintiC  ' '  In  pursuance 
of  the  agreement  the  plaibiiff,  by 
deed,  ji^^i^ed  to  the  defendant 
the  bill,  and  all  sums  of  money  due 
io  tiM»i(oti;*toteid  finr  €hd  defendant'^ 
t^^6M  tiM ;  ^tid'4i>6  defendant  cove- 
h^thaifted'to'  pay  tD the  plamtiff  a  sum 
^  '^qtiftl  tdttny  ttraney  ne  should  re- 
*'>'ceive  im  aecoant  of  the  bill :  Held, 
I'li^l^i^the^eckuratk^  importied  that 
^■'^\he  f\si^M had  made  an  absohite 
'^  '  nMgnment  #f  the  bill,  and^  con- 
*'86mieftflyr  thai  the  assignment  in 
^"^evwknoe  beinff  only  conditional, 
^ '  'thi»  was  a  &luS  tariuibe.  Vaman- 
^-dttU  V.  Suff,  ^f.  3  G.4,  Page  4fi 
<9.  In  trespass,  Uie  first  coum  of  the 
"^7  K«clafatio&  stated,  that  defendant 
^  assaulted  and  knprisened  plaintiff ; 
^l  khdi  duHhr  Mich  Impvisoament, 
^f'>'st#^ek,  putted,  9M  pushed  him 
« J^'llh^Mi  i;  jusllficacSaii;  that  dbfendani 
''^""ii^MM-^laitttar  undar  proeeas  of 
^c  eduit;  "M^nllM  JplahiiM^  whUat  iq 
'ettfttoftrilifc»<iiig^cc»diii^d  himself 


oi , ^ ^  _^ 

Ji'Uji  a  i^i^nimatineiideftndiHit  ne^ 
''^''  dessliraj^andtopteventhis  escape, 


titt&  trtespism^as  laid-^idv^hirirst 

3^:  Tlie  deehnrartknis  Mif  viiimwT  in 
:.  ttosseasioa  of  prtaiiMQ<ithU^><Uie 
heldtham  ibr  her- tffe^^dndtMiat 
after  bar  deadi,  theV'm«itt'gb  to 
vthe  hekt  of  her  husbandi  'Wifrad- 
miisibla  evidenca  to  liegitti^OBUie 
fiict  of  bar  having  liBldr'  ^ofaars 
ad«)erie  pasaesttos.   JDotufessrjytc- 

4.  Wliera  a  defaadantV^'aiUMstifr 
^SRflie  mta  poeaoaioa  ^  of  "Mttttain 
landa  ia  1T6@»^  a»  acr^ditwr^tariiir  a 
jiidgmwuthbtaia^  iigaiai|lii»  liien 
:  o#06r  e£\$ke  limdy  aadidefeadiat's 
. :  ftnilyt  had' ^aonfaWdViaGM 
•  sidliaVer  sinoa :  MiMfAaftm^  on- 
ghfalpaiscasiattKlwyiiyiiwawatken 
not  iadtr//aiiy*%iNiva3niflWi|r.the 
^leB||th  ofyowwsjiAtwhfconlypHmA 
fAtm  lenoeaea^ireaa'^iddiDbm^jM^ 
<ttlgiii\/Mhr  'a^  aubidaaiar^^iotf- 
inqraneoiby'  the  oHgldai^^uwuag^  or 
sottid  ofiAiiadeacdBdafati9  b«t>that 
it  iiiighttk^T«b«tttd^  faadMhatt't^^ 
}ury>  must  -  nor- friaonteoaaeti  f  i^on- 
▼eyaacc  <h)iiijeiigih>  of jmai|^on, 
ualesa  «thM':wisre''^satMn€id  4hflt  it 
imdaatnitrfrbaeafeaiMtiltttdJ'  the 
dm.  Fe^mM  ^  Iteai^  JHT.  ^«.  4. 


- ' '  ^IneifA,  ftl%  4  Held,  thao  this  lauef 

^  ^  part  t)f  the  justification  not  being 

I'    proVbd,theplaia|iffvi»€Btitledt0 

<'  '  judgment,  and  that  it  was  not  ne^ 

cessary  to  new  assign  the  battery 

by  the  defendant.    Held,  also,  the 

.  second  count   of  the  declaration 

(which  omitted  thehatteiy)  having 

been  justi^ed  by  proof  of  the  writ 

and   warrant,    and    arrest    undel- 

them,  the.  plaintiffr  although  one 

j  i^i^sfi^l  only  was  provedi  was  still 


S*  Wiieiaaaasriignifaenrol^V'liiietty 
4eadv  iake»iDMse0eiitiaa4^a9nta& 
<:aitba  naniarand:«ndbfTthaiiC«l  of 
'ofio6<DfitiK^6hmfi;  baiisS^r  act- 
ing as  mi^x4kfeMr  H^U^  tliat 
auak^  assignment  ^  wav^  aafieltetly 
fpna«ad^  iwichbatt'  j>t«fi^  ftMher 
tha  tapa^ildtttieafl  b£i'Ai\B*^  as»un<r 
Sder^iMMfilf  tdntritiaiihefbadcpqwer 
^.cfea4'tii(  etteoata  >teiEd8vnl>the 
'  name  of  the  sheri£    ^Be^  tfrm. 

6^  Aa<isBtta'lnM«M  beei^dbsMtid  to 

MMf  the  Coait  asIto<lhaJfoM^ery 

•  of 'a^slgnatuae  ta  ii)WfvnlKt  oa  at- 

.  toniey^  d vardletwastibandy  ^ta< 
bliJbinftlieigr^liQite9»feadfi^(kipon 
evidence 


.tiAij*-  \  ^-  /^ 


EVIDENCE. 


xr;i:)A  I 


, j^tb  thuimtge 

9iirhb><tri^  die^oauKv  mI  to  the 
idtertM^dn^hii  repoit  of  iu  in 
n(th/*ooiii9i6!lif  thffttrud,  woUmfmsHior 
iiiflMbifaka^iwbo  bad  never  teea  the 
-lMtty\wiile^w«8  called  to  orove, 
finpeiUa  knovledge  of  haoflUwrit- 
Liagiifif^BflaoEaly  that  the  signattare 
oda  ioaBi||km:iiaa  mm.  ^enuuie^  but  an 
i^imwitiMi ;  thk  e«ideDce  haaiag 
icbeoB  raaotad^  the  Ceort  refiM^d 
Ola  iiatunitheTerdietyOiiihefround 
5  ihikwElLendaiice,  even  if  .aduk- 
iflUeiiiraa  anfitled  to  wry^ltde 
ifireii^madthafc  the  ieaaebeiag'to 
ym(^  ,tbe  Court,  a  aev  trial 
-•^y^tmotlo  i>6'  graoted,  mdom  for 
the  nation  of  evideaae  vfaich 
.:4ai(^.teaso8aUjr.have  alfeered  the 
'*^maiitM  clQuaaB,  if^eoch  ewtence 
dm  adnAiJMfi  mtuM*  < .  Gmmm^  v. 
sifio|^MBA^sK.£ai|«S0.4i.  Pi^e 
•  .;;  ......ii ;-.   ..      ••    .      ■.     '-.SdO 

7v!Aa  aitaiOjiqf'feo,iipoD<tbe  deter- 
rtmmatieD^ai&miifo  08late»itaa  de* 
aiaMLita^Aieticifeiof  jiL:02  -  il.  £. 
.)waaiOpaoo6  thi^muoitiDg  witaesies 
,-iB AeiMB^  '  The  testaaeriiled  lin 
eiia70,  andthe  wk  9i  A.B.AM 
,ia  tf  U^i  be&m  the  fattwaua  life 
ioatai^wis  dftenaiiied : .  UeH  ^uit 
nil^iA;  waa.jiot.a  Mod  ^attwtiag 
xvJtaeaita>tfaia'wa«:  UutfkU  t. 
..^Ma^Tifi^  a0.4i.  589 

8r  Whtio  «  libeiloui  paragraph,  as 
<^4aranad,ioODteiDed  tworefereaeea, 
itf  aafaiohat  apfiaawid  to  be  ia  6at 
tthe'lannuaffaaf  a.  third  poioea, 
t  piaiottf «>  omduct, 
.thc^  4eriacaiHMi..$a  marhy  it 
idfit^  ted  ^■^'itpf*^  iheefl  reftiMacwff 
iHaU>  ithatafaes^dnaaeidfttiadcered 
.thawtedde  o^ahe  tteWoda^  aid 
OSia^tNe  variaafceMtaOtal* ;  CaH- 
unrigki  v.  fVrighi,  E.  3  G.  4.     615 

9.  Where  4i  ^ybdUer  hfta:  been  ad- 

mtt4;4,fq,^rtenefnenv  w4  dpna 
fealty  to  the  lord  of  a  manor,  he 
18  ^topp^y^ii^  ai^t^  })ff|the  lord 
for  a  forfeiture,  from 'shewing  that 
Hha^  1^  ^alQ  ^48  ^otiii  flie  fcnrd 


tttcthortfUMP  bf  hJUMSIi^;  ^''Boe 

10*  To'Mrr  aetioif  em  bOl  W^^^^^sge 
the  dftftedaiit  (beaded  hofe^ateuii^ 
aitio  alftbut'li  ptftt;  and^aa^tcl'fliat 

.  part  a  tender.  R^plleiiU^,''ibat 
aftiN'ihii  c^tee-^f  aaion  aix^ft^^, 
Md^beCof^sth^  NMd^;%he^ldMiff 
4eitiaild«d  Chtp  stbtf  ler  M«  rfftM, 
that  tkh  iglW^«l0(il(^  cftAfb^^fep- 
ported'b^  prdbf  df'^e^d(MMD»>f 
the  pvcfcise  sum  tenderMi''^  9tri^ 

Y.Gfiffith,E.5Gr^^.,  630 
•II.  A  petitioDi  'addressed^ by  a  care- 
:  dltor  of  an  offices  Ani  tfaa^*  armjr  to 
the  secretary  at  war,  bonft  fide  and 
with  a  view  of  OblM|t|fajjg,  through 
his  interference,  the  R^JWfpMuf'ff 
debt  due,  and  contAiai^,^:,&t|Vc- 
ment  of  faqts  which,  t|^bugl%  4^9>- 
gatory  to  the  officer's  (^i;fifiiy, 
the  creditor  believed  tQ£ie.^fuj^|is 
pot  a  malicious  lib^  for  wfhflR  ,fn 
<  action  is  maintainable^  Jn  su^^.^ 
action,  even  upon  tKe^e^i)^i^u^, 
evidence  may  be  ^-ec'eived  to  ^^^w 
that  the  writer  bpn4  ^de,  B^t^v^d 
t)ie  facts  statpd  in.  ^  P^tltfopjte 
be    true*    ,Fairrmn  y.  JSi«^^£. 

12*  \A.b»lI  a^amst  ^^^at^ij^i^i'pJBis 
filed  of  t^chae(j^af,  ^^gfji  j« 
peared  ty  the  ,  i^i^mo^ 
have  been  filed  .oii^^.t]qgjr^ 
iw»i(?r.\  Held,  that  ojidi^  ^,^^ ,  ,^ 
admissible  to  shew  that  it  W:e^*  %^- 
ally  filed  on  the  24th  Decembers 
Held,  alsp,,  tjiat  a  depandapd  re- 
fusal is  cfyidencte  df^'Wibr  Coo- 
version;  and,  ihkkdme^  where, 
deeds  were  in  defendant's  poswM- 
siod  prio#  toJUTiMa^A^  Wrii,^iAd 
the  demand  knd  -  irffusal  proved 
were  on.  th^  di^  al\er  4^at  term,  it 
was  held,  that  this  was  evidence  of 
a  conversion,  befpi^ie^  the  term. 
mitQn  y.   Girdlcstohc.   T.  SG.4.p 

'•'••■'    "  -'^  '''  '-'"''siV 
iSi  Where  pw?m1^s' hfed^'ftefeti^^- 
frtised  by  two  tcnarfti  in  'cbtaitooti, 

and 


FACTOR. 


.]j^,.i/i     *'IERI  FACIAS., 


.l9Bei|t;Qf  tHit^HiVl^V^  «&WlWdit  |be 
(CtfBw^lhad  notice  to  pay  a  moietj 

n^jrf  tfe^^a?^  mm^h  pfiihotliMi  anA 

jil))at  itt^cm  Vscaiiieiii  qnQitioQ  ^of 
,f,fiK^%«;|^rY'40'9a9^  w*(Bth^  it 
ft'Wflnr^e imwlw* rfi Aft  pitfties) to 
,/iW*?r  \ntfi^  #.:«»wi  QOOttMluQf  Ae- 
.,^8cwi^tfr>  ^/iM^pamtA:  r^aarfstiDn 

.  3n,\*  G4A..  ,  .    Bage  850 

^J;','  ,  ,,iB?a;CUTION.  "• 
ot  -M  ":.'&r.'FaEi  FAcrAii. 

<iy  ^J  BXfiCUtOR. 
Thil'rftbprertf  of  a  deceased  person 
■'•(JettsHn  his  eiectltor  from  the  time 
"Wwjdeiith,  to  an  administrator, 
'"IftWii  ;tih^  time  of  the  grant  of 
^*tK^^Iettcri  ot,  a^inistration ;  and, 
"ttprefrff-e;  V^iere  A.  took  out  let- 
"te¥«'^f 'atlnniilstration  under  a  will, 
j'^^'WfcttR'lie  was  appointed  exe- 
''cutpy^ 'And  aft 6r  notice  of  a  subse- 
''qiierit^ will,', Sold  ^he  goods  of  the 
^^lestoo^i  «feia,  that  the  rightful 
•  Wefcutor"  In ''an  action  of  trover 
'  t<^  entitled  to  recover  t^e  full 

'Vffliifewtt^yobdA  sold;  W  a:  w^ 

Ifot^'cAitWa;  iti  mitigatfon^  of  da- 
^'W'sheW  t|iat  h6' W  admi- 
^tBB'aJs^t^io'that  amount. 

^Wikim'^Sxiruirrk  V.  Ctarl-,  E. 


I. 
I 

Ji 


•n     y 


'S^'^EYtk%Ur^'s'fl'iV 


Th^. owner  of  goods  being  indebted 
to  a  £^9lo]*,in>aqi|unoMDtexiG0fQ4ing 

t^eu;  vaTu/e,  cO|Qsigoe4>th€io>  Io.I^hp 


rfar^dt  ^aiiuii^MngaMsnd- 
Uxfy  JdrhliiA itoofi A^ritildrilhe 
fgoods  tto  iiupi.  -  SUenfiiptottaiGbr- 
wai4rbe«aiiie  bankilipi^oaadM^n 
ft  ftctttieflraii  oC  aocpnatadailwlajn 
A'iS.  and  the  aaiigqMaivJ^fl&<fl- 
kMF^d  ^eik  to'theai.ilbvitfaeipribe 
^  Ae  goods^  and  tothenipi^ved 
theresiduo  of  faia  claim  agafait  (the 
eaMe :  H^ld,  that  as  fSmmatior 
had.  a  lien  bn  the'^vlioie  pnoedof 
the  goods,  aach  seideneDrHtf  qn- 
oottsts  iMiUreen  th»  veiHUaBcnilittie 
aasig^aeasf  afforded  a  goediaiiier 
to  an  aetiott  agttiaac  the  srsirfliiu^r 
'  tiK  price  of  the  goods,  ^liicrfit 
eilherliy.orron  the  kecduiiOtf  like 
fHrioinelttvnier.  '  *  <  1  '>'h 

<«  Ail  eofatraelB  £or«6aIs  «8$to^ 
/a^iSfieilterdk;i»a  bMrtobc  M>t 
bor  tbft  .ftcftdrv  ^bU;r|Bai»\%Ddie 
wjer;  and  a  copy  of  such  contract 
iiift6  Mideliwed-)bji(thcn4Ktol<to? 
llie:dedc  Miff  the  marbBtyneiilHiuaii 
kote  afteib6oloiMf  AeatuUviL'' 
A  fittter  faanogcoaii  donagnedbto 
himJer^ole^ijr  :rf*;  soUlithailiaifet 
add  venlei^  ft*  odetfant  .drills 
booky«»keriQg:bBen'jdadeite'  A» 
the  MKttr  df  theiaUpb  -^ItnMenet 
eigeedliby.the  pufobuvf  bttt,Wn 
iltti  CQfly  deMeredftta>tltt>alevk 
of  the  marketii  tktf:  dtaD^mDeVs 
n^itei,  ea  wdl  ea  lhid<bfiih0«oC6r,>, 
ifaa  ibsertef^i  tfceuftoior^tadbiqo 
lailthilrity  to  tmm^makaaiwiik 
.flseifeaf  ibiMs  aDnlsaflt»flMi^wgiiiia 
.  i»ilHnon>f>iBlitkfar:  iaiifaa[>q^ 
.sc^:^  niQMH^aiWttiaMiubaer 
'.thbesnoifeanlandei^^jSiiflBtiMrin^ight 
Hbadbtei^gbfeakiltei^Bteaefilf  ,BelSr 
tthepnteaifirAheflisdio  dUHdMHiy. 

o  •  naving 


gw  .TinMii:p^iCiAS^;nHHni 


..^HUBBCiHO^ 


ark 


df 


f«u  ^piMb  was  •mb^ 
'imkum^ '  dgUaered  to-  l&e.  ibe- 
tioif^aa^  ejaetnetttf  «ttlieBqifi*of 
•'i^keildndkbldi  fimnded  en  m  demise 
(I'jHidei.IoBg^'beiefe  the  iaiuuig  of 
.  ,th^(ik.ihue  Held^  tk&t  the  aheriff 
•oMiiiot^biiuid  lo  sett  the  growing 
'iiidrkipiiiinder  the  &,  &«  inaamiich  as 
'  imAi  not  in  pooit  of  Imp  be 
~  as  bekmgmgto  the  te- 
"UOMI^  the  latter  being  a  ticapesaer 
o.ic|«t  the  day  of  dw  demise  kid  in 
M)tfa»  'deokiwmon.  Hot^ttm  t«  Gm- 
'fiM;siH^!Jtf.2G«4.  Fkge68 

9i«  A  «heiiff  haa  no  right,  under  a  fi. 
cfkv  to  •  oaiae  fiitorea,  where  the 
i<'faDiaie*in  whidk  thajeaeaituatad  is 
-<) Aetfrfaftoid  «f  the  penoaegaiiist 
.>«ai|e■^theliaxecl^doBiagllea»   ffmn 

•  Sa^.*  .     .  025 


i. . 


pmB. 


Bys  naoMige  aetUnnent)  idotad  jD^- 
.  .«a«Bhrr#  1M6»  ^certain  oMume  and 
j'lteAb  wefeiiinited  io;  thehosband 
'r>fiw  IMe;  rauMiodet  to  the  wife  for 
fidifei-aeiteMaa  to  the  -ntoe  «f  the 
<2iifiiat>aQd«diaBr«odsiof  the  afiamage 
^^MmomMi^fm  «aii  aM^e;  rtnaain- 
^''HarwoBaethewifa  ahaaldsandye 
rithe'jhtoabMriv  to  hen  i»feec  but  if 
*  lah^ohovid  diem  tli^liCltnie>of  her 
•i'haahoAdr  reaaidnde^'ta  tJieidlK^h- 
rooeiw  awoaasitvl^  la  tnL  WMde^  ^re- 
o  ngadadavito<|hk>i]feMtfisa^^peMns 

V  t€dalBd<b)[  UoML  qrHniiaaiigidtity, 
>;iiiBaAiliituaiiaboe8ei|e8>Joc;iintiq^tats, 
n^Mk  iih\atffftls^i^ariiieivt«ad chared 
ai  WMtanchitataa  oftitoowi^'tn&iiiOur 

V  ofiiaodftipfarso&aUo  i^tlated,  ioaithe 
^  fb]DMi^wai.aD%bti«fitiAt4^Bil  in 

caae  of  no  such  oppointmenty  to 
her  in  fee.  The  settlement  also 
<^idlitifead|idirief.fdttIieitUilfee8 
there  named,  at  the  request,  and 
'>'>b^rfebc^.aii^Gdoii;  of  A^  Aiidmiia 


V<«nd^aHk,^W  duaneanifocidto^ll 

*  or  tothlM^  othe^\jBd(ded&watf&Ba, 
and.ibfe'  that  pi#pM^/^,«idce 
all  and  any  of  the  uses  contained 
in  the  settfemetitt  ;iaal.idao  a  cove- 

ass^ra]|pe  cm.  his  par^.iui<}'^^^ 
his  wi&^  ^  ^  p^iiiodff  e]^^QfjW 
.  uod^r  jUiiUt  rlii..pursijian6e..'(£r  fais 
jiec^exnent,  Cerif^,  jTiv^.were^c- 
.   yied.      B^ -d^l^  jjiatjed.  Mjarfh^ 
1807,  reciting  the  setdemeht^  iuid 
the  fines  ievi^tp:|ipwepce  there- 
of, and  the  limitation^  tnerein  con- 
tained, and  further,  th^  the  wife 
was  daainHia  4f  luiiipifiinpaDbahafl 
lute  flower  of  appoiatnaantj  wier 
the  manosa,  A04  ci^paaed;^  Jbe 
settlement,,  in  thie  e«ea%:iof>:ber 
suryimg,  ord^a^r  j^  thft/lifiitidie 
of  her  husband^  and*  tiiaaa  bdaig 
a  eenend  fahire  of  isaoe  .tf<rJier 
bod^y  inheritable  to.  tbelmanara, 
dc*  under  the  aettieniest,  tfa^Jbaa- 
band  and  wife  eoyenhnted^  Ibry 
certain  fine%   snr   BamiaanQeojcle 
droit  come  ceo,  with  j^rodama* 
taons,  to  J.  O.  sad  bk  lietr8^roir.wll 
the  manors,  ittL  compnaed  ititiie 
settlement:  <  whiifli  ^&ani.wgKbfrt9 
.operatOti  and.'to'<bb<  taknni.  to  i  offer - 
ate,'- fimt^  .fiiv.  odrr«^baialihgothe 
uses  cohtaibeduis>fffaedscttiaaient 
anteeedenil5r  ittadhbidinfitali^mbto 
the  naetotithie; wi&;  ifi^iiseHumlde, 
and-subjeet  .tbevetn^io  ^ednamof 
:  /andiipa-toBS^tilrhiiAacihawifiBi^y 
> 'WiiL;oiiide€d'iai|Htna{^aialki£i8ln 
pumuaoqe .  ofi^tthm  iottatUead^  fe- 
-veMd  dnteieoinecteo  smn  4Naed 
b3r>the  ^bnibalid  snhnofes'iaald, 
^ihat^.*  OBdcKi  theaaiiadisfxdatanaes* 
. Aea0  .^^ittfdAeK  d^d^ofalu^^ 
to  exliBgaish^  ddatmwiocMBapcnd 
the  iioht  !ar  «Mdrar.wf  daedbuabted 
qaad^e^aMd^thoai^aimtfbfcthinn, 
LvtoJreqUeat^suididirdet  toaaUioBiex- 

•  dbaageof  tfac>B<tlodraalB>aiiuUnder 
v-tbe'poniAwffdlDthafc  fmt^u^  aen> 
.'  ^toiaad  m;  tjttf-; sdllleiiw jdij>sejwaR to 
'«  f)roiHBntiaiiiettre«pfi4^ead{Knrbra 

•,  *.'  ?y  *i/  ^'fr,j  -yni]]  "to  t>:».f|A  titliby 


FORIXnrURE. 


FORlBIGlFAnttBCHHEirT. 


MXHURE^ 


^1    :: . 

A  iitfeHr  has'rAy  ti^Kt  mart"  a-fi;  fa. 
^J^to-geii^^ittures,  wbdte  tb^  house 
^'iK  "yrftfch  they  are  ntttated  is  the 
*"' ftei9idld'  Af  the  person 
/Wfaoni'^er  execution  issues. 

Lrui  .,.^j  li^'ji  ',  ;  .,    ^• 

'/h.v  ,!  .^^  Copyhold,  2. 
De%iise  of  ^  mawon^iouie  and  lands 
*(  )t#  trosteas^  mfon  Aruat  m^Uo^it 
'/^Xflicaaife  iMiDining:  should  attain 
utfadagauof  21  years,  and  then  to 
niHia'  foT'life^  he  staking  woA  using 
V;  tlie  Wstatdr*8  sunoMsie  of-Xa^- 
:<diofJb6tf  instead  (rf** his.  own  surname, 
triwithnlinrftationB  orer  to  his  first 
'''•Addtber  sons  in  strict  settlement, 
y  vthey  tsevesaily  taking  and  using  the 
^^^testBtev^aaumame instead  of  their 
'(iinahi'i''Thtfa  yrere  other  limita- 
(icthns'^'ovclr.^  odier. persons.  The 
f  I  tariff  flier  ffontained  a  {irovisD,  that 
otwbeoraigRKtf  4he:  premisas'thereby 

')'d^is^'afabald(Vest''iii  any  person 
t>iiao|^rbaaiiiteith8  sunnnflie  of  Ims- 
)noon«ii!^lhaDpetsohaliould,  as  soon 
oiasri^i^ahdlildibc  da  poBSesBOft  of 
/>I|^iBest8tte|i  taker  upon,  haaaelf  the 
tonssneotf  uLtfttamfls,  tan^'  use  the 
Y/iuBtiV  SEalfcBiand  instead  of  ;  hii  Oi^n 
ribuns«ncyjmndfaboufii^'4rirain  three 
'i'yafaa>U»iinfext:kiflar,MpDooure  bis 
I)'JO«ak  nsflse  toiyealtered.til  flir  tes- 
,iilaU»r*s  jsbrnkne  fii£.  iLiilcasUe  by 
." aetiia6]parlianieat;i  orlaovie collier 
fttaAptuurariri^far^tfaabpui^oBeiilaid 
fjisnieasefanjrofilhb  pdaionata^rhani 
I>rthb;'dBtBte  Waa  iwated^.  andjii&o 
.riilibiiM  beiBpassciS8fa»Qf  thebssne, 
-xsfaoukliaoi  takaiJsdd.sMB  tl^e.  ietta- 
t')ibails^4iiftHBiie)  b«t  sbdtdd  js^ect 

r:ao  f«tt j  a^  aet  ^  of  pariiament^!  i  or 
/>)soBae'^^Q|inr:aMiarity.  aa  effiiatual 
Hnivr(^hafe<||}iiTpBBe!as  afantsaidrfor 
/flthe  space  of  three  years  next  after 


,  .shm\  shouil  >be^  in  possorfijp^rdiat 
tiMn.  tfaacOitato  dMsoft>  km  the 

'benefit  of«uoh  pcisidiisiibrnidoat- 
ing  ta  get  such  act  o6  parhavnt, 

•  or  other  authority,.  ahoaUIcadse, 
and  become  void,  as  if.  noi>asBh 

'  use  or  estate  had  been  tharj^yifle- 
Tised;  and  Che  same.rti[6uld;iasiBe- 
diately,  upon  the  expirationqpfithe 
three  years,  go  over  ta  aatd  vesttia 
the  person  ne]tt  in  remainisr;>or 
reversion,  in  the  same.atannssras 
if  such  person  so  ne£^detiafp:tto 
change  his  surname  ssasdesiidmih- 
out  issue,  upon  this  e^>rfisa.. con- 
dition,, that  such  persoa  ao  to  tsU^t, 
did  and  should  also  take  the  testa- 
tor's sivname,  andLget  anr«ctlof 
parliamant,  or  sonse  otfter  onlho- 
mf  as  e&ckual<for  Ifaati.piisiiose, 
otaerarisb  die  aaliifie  was  k>,%o 
.over  again.  J.  L.  Mannkig^  &- 
fore  he  came  of  age,  or  entered 
into  possessipi^  iif>l;^e  premises  de- 
mised, took  upon  himself^  u^ed# 
aiid^bore^e  sxrtume  o^  LiucoMe 
and  no  other*  But  no  act  of  pfir- 
liaaiant  hfui3eyotf  beentitrtaiflKdr  ii;!^ 
thorisiD^him.to  tcbtmge  (usioanie, 
aor  was  tha>kingfs.licanaa/fiBr>lftat 
purpose.  obtaibadH..vithiii  ihlee 
years  after  he  so  estared.  iatc^phs- 
sesstaa:  HeU^  diafe  laianuiaiaias 

> .  hos  bons>  the  sunname  lof  .Lmombe 
at  .the  tiosa  vhan.lheiertale  osme 
to  hira».  he  bad  jubilOBliaUy  ikan- 
pKed  with  ttedn^ctsMS  wofii^be 

.  testator^  and  that  he  didatticjaiur 
afotfntUEe  of  thal€sttl»  bjtiOot 
ohtafiib^  auBSL' <rf^;pavliaihaj^i  Off 

, '  j>lbs;B'SHyiMwi(ky,i>the(i  prfoimidoaly 

Mappi^ng  jto  ^pssaoBltiAotfibtening 

-L  luiil^iiw^..'lh»  osioleijustiBdwin 
.  :(hapifi»v:AJ3otfo<ctoa>ial^fsfoniMov« 

■•'    ,.}ii'ri(''  »•  ';•.-.  \',\u  on  lo  o«BO 
.'  lu  in'»  f.  ;■ . : ».   o'-.i'     .0*1    ni  lyrf 

I  'i.  .Jc'.i.f  >»     lit  Jfi  «bjni£n  tti^iii 
![K»itid(GbfSi  itt  7ft»ii:)#ulis^)dMif ded 
to  tliose  suits  Hh  inferior  courts 

where 


9^       •     'FkAOliS. 


HAriiJA'^'bdi^ptjs. 


"^^  Where  the  proceedings  are  similar 

^  'to  those  in  the  superior  courts  i 

'  1^1  therefore,  does  ii6t  extend  to 

,'  the  case  of  a  foreirn  aCtachmeat. 

^  'J^n/mfr  w.   Marshall,    T.  3G.4. 
I  ...    i!.  Page  821 

!••  FRAUDS,  STATUTE  OR 

!!•  Tbe  sigent  contemplated  by  the 
J,  nth  sect,  of  the  statute  of  frauds, 
'  who*  is  to  bind  a  defendant  by  his 
..nUgpature,  must  be  a  third  person, 
and   not   the    other   contracting 
«,  PVtjr;  and,  therefore,  where  an 
.,,^«ctiQaeer  wrote  down  the  defend- 
j  .aptV  name  by  bis  authority  oppo- 
.''4it«  to  the  lot  purchased :  Held, 
,  thai  in  an  action  brought  in  the 
name  of  the  auctioneer,  the  entry 
.  in  sudi  book  was  not  sufficient  to 
,   take  the  case  out  of  the  statute. 
FareirotAer  v,  Simmons^  H.  2  and 
:   SG.i.  SSS 

i.  iii»  a  merchant  m  Londojn^  had 
been  in  the  habit  of  selling  goods 
to  jB««  resident  in  the  country,  and 
•f  delivering  them  to  a  wharfinger 
ia  LandoHf  to  be  forwarded  to  B. 
by  the  first  ship.    In  pursuance  of 
a  parol  order  from  B*,  goods  were 
deliresed  to  and  accepted  by  the 
wharfinger  to  be  forwarded  in  the 
.  usual  maimer :  Held  that  this,  not 
f  being  an  acceptance  by  the  buyer, 
.was  not  sufficient  to  take  the  case 
out  9f  the  29  Car. 2.  c;3.  i.  17. 
Hafuon  and  Another  v.  Armitage^ 
«l8anddG.4.  557 

9*  .Au'^tate  in  fee  upon  the  deter- 
minatioo  of  a  life  estate^  wiss  de- 
vised t«  the  wife  of  A,  B> ;  A.  B. 
was  o^e  of  th^  attesting  witnesses 
,  So'4tbe  wiiU     The  testator  died  in 
,;  1779,  and  the  wife  of  A.  B.  <Jied 
\  in  IfilS^  before  the  previous  tjfe 
estate  was  detennined  ;  Helcl,  tl?at 
A*  B^    was  not  a.gpod  attesting 
•wituMB  to  this.wilT  HoJ^U  V. 

^  S^if'^f-  ^^-^  /      -589 

*r  Where  there  was  a  verbal  contract 


by  die  pWintifit  irb^  t w  miners, 
for  the  sw  of  a  quantity  of  floor, 
whick,  at  the^MiMip  -wia  rmk  pri- 
pair^».  and  la  a  aw*  iiMaMei  of 
immediate  deUvevjr;^  H#d»  .^at 
.tUa  wias  a  ewtiPM  fos.^liMile  ^i 
nods  iri«bi^&9  Cau%.^%»im.H. 

r     \.     r    '..      JBWa«IS 

traot,  but  oo  tiia#/ir%Pk  fisAiMbr 
the  payment  of  tjhp  priet«^The 
horse  was  to^reoMM^.iDtfi  tlMuven- 
dor  for  iap  days  wi^k^ytt  ,ai>y;qhn>ge 
to.the  vendee,  ^t  th<  4^ii«|jan 
of  that  time  the.  hors#  5|it.  4^nt 
to  grass,  by  the  direcdcm  of  the 
'  buyer,  and  by  his  desire  entered 
as  the  horse  or  one  eC^e  vendors : 
Held,  that  there  was  no  accepts 
ance  6f  ~^  hdrse  by  tfiS^'  vendee 
within«9f7ar.2.  c,%^ll^^^^am^ 
V.  Tou9sa%nt,  T.  3  ff.?.  /  .    Ifsl 

FREEHOtP. 
.  Sec  FiXTirass,  1« ,      . 

F£I£NI>XY  SOCI&TffiSL 
fSte  PLBABiHc^i  fir.   ; 

-  GAME.  ;■  .•  '/; 

In  order  to  con^tjsute  ^ja0nmfid 
keeping  a  ietti9g.^dif»..«khHK40>e 
5  and  6  4saey.iu  14n#  ^^mg 
roust^  b«  kaftt  fy»,4ki9^j§^$fo^xo^ 
killings  ai|d.Jsa(v^i9f<fini^  ;3#^, 

tf>ertfpr^,,ishay»H  JlilWiirri.  Iter, 
.at  t^JiI1|^;wb4^^v^ 
i^npe  ;isAS..cbar|ied  .M>4Mgb^n 
comoutted;  ,thfi  4%.{rM9^e4:>WP« 
and  naKiDr.w#Pjt  cMi^.^n^,g[|^4^d 
wiUi  it0  mastcri^^ianvnik^W  *ot 
ito  be^  an  of^i^ioawM^ix^^fMM^e. 
,v.' .  pkima^fi  ^  U.  *3  «d 


•  fW    *'V|  •**•  *" 


ttAR. 


rv 


l^f  0H«¥AY. 


An;  40t  •Tp^OuMtit,  fni{KMai^  a 
mnMiM  wty  on  vemila  conung 
into  mt  havbour  of  I3o>oer,  con- 
tiii»ed  an  isKceptlon  6f  «ll  vessels 

'  •eftobjped-iri  his  niftjesrr*s  scmee : 

i  Htid;  t&it  a  vessel  hired  by  the 
{Mslrittsters-gcneral  to  carry  the 
vuOb  a»d  tovertaueMt  cBmatcbes  to 
aod  lhM»  Baiter  to  Cahu,  ftc.  the 
ikiastar  of  trhlcVr  was  permitted  to 
'cafwypatftfugcfs  ahd  theif  luggage, 

»  mHmh6n,  unoo  height,  is  a  ves 
(SiBi  oomi&g  within  the  exception. 
HamUion   v.  Sicto,  £.   S  G.  4. 
Page  649 

HIGHWAY. 
iSis  I»ci.o«JEz  AcfT)  4. 

Tno  magistrates  authorised  the  sur- 
veyor of  H  turnpike  road  which  ran 
through  twenty-nine  townships,  to 
collect  for  die  repair  of  the  road 
a  composition  m  lieu  oi£  the  statute 
duty.    The  surveyor  was  not  exa- 
mined upon  oath  as  to  the  necessity 
of  the  composition*  He  afterward 
made  an  aissessment  of  six-pence 
in  die  pound  upon  the  annual  va- 
lue of  the  lands  of  a  particular 
"  townJUpi  Aroogh  which  the  turn* 
'  pike  road  pa^ed.    The  sum  to  be 
';  ooNoctodl  m^dtir  the  aiaiessmeiiC  was 
'  tb»  ^Mtost  #bleb  the  surveyor  of 
•ilte  mn^iSkt  roads  cotdd  in  any 
M^iM  dMkttfed  from  the  bbableants 
•f  tta  township,  add  much  ex- 
caetMwbat  was  teqmivd  to  put 
^af  part  of  the  IXMid  lying  In  the 
'7  township   into    ^ottptete   repair. 
'  The  turnpike  surveyor  hftvmg  re- 
'  filmed  the  amessment  to  the  sqr* 
•  veyor  of  the  highways  of  tke'town* 
ibip,  directed  bim  to  orifect  the 
sums  therein  mentioned*  .  Upon  a 
refosri  to  pay  the  som.  assessed  by 
an  inhabitant  of  the  tomship,  two 
■UMSCrates  granted  a  watrrant  of 
Vol.  V. 


INCLO^UBJE^  ACT.      .^ 

distress  to  l6vy  the  same:  H|^ 
that  the  warrant  was  \)ad,  toe  raa«' 
*  >  gistrates  '  having  no  .  jurisdiction 
whatever,  upon  the  ground  ti^t« 
in  order  to  legalise  the  deno^usd 
under  the  assessment,  it  ought  to 
have  been  previously  ascertained 
how  many  days'  statute  dutv  would 
be.  required  to  put  die  rMl'into 
complete  rep^r,  the  composition 
being  demandable  only  in  r^p^ 
of  that  number  of  days  statute 

dutr.  •     *  ;  '     '  '.^ 

Semble,  that  in  ordci;  to  Jiii^y 
magistrates  in  granting' an  autho- 
rity  to  collect  a  compositibh  iin 
lieu  of  statute  duty,  it  stibofd'^e 
made  to  appear  upon  oath;  to  b6th 
the  magistrates  present,  that  .6ie 
road  can  be  more  ellbctUaHy  Ve« 
paired  by  such  composition.    '  '^ 

Semble,  also,  that '  where  "the 
composidon  is  to  be  coltected^ia 
several  towilships,  tt  ought  to  ^ 
near  on  the  face  of  die  atithpnt] 
lUelf,  that,  in  the  jud^medt  of  Ui6 
magistrates,  a  composition,: in  lieu 
of  statute  duty,  is  advis^le'ia 
each  pardcular  township.  StatiH^f 
Bart.  V.  Ficldcn  and  Others^  i?,  3 
and  3  G.  4.  Page  425 

INCLOSURE  ACT/    \ 

1.  A*i  liaving  purchased  an  estate 
free  from  rectorial  dthes,  wttn  a 
right  of  commoo  thereto  annexed ; 
die  common  was  ^Ulerwards  in- 
closed under  an  ^ct  of  parKamenty 
and  certain  land  was  allotted  to  A. 
in  lieu  of  his  said  ri^ht  of  conr^ 
mon  s  Held,  that  no  dtbe^MWpAy- 
able  in  respect  of  the  aUofted  lend. 
Siede  V,  Matins^  4f;  2  G.  4.       «?* 

2.  An  jnciosure  act  empowered  Ae 
commissioners  to  make  a  rate  to 
defray  the  expenses  of  passing  ahd 
execodng  the  act;  ^nd  eUtfcM, 
that  persons  advancii^  meiiey 
should  be  repmd  ont  of  ^  ftet 
money  raised  by  t)ie  coanntssien- 


V9i      INCLOSURE  ACT. 


INFANT. 


...eft|..  Expenses  w«re  incnmd  in 
'fi/i^,  exi^cutioQ  o^  the  act  before 
;  anj  rate  was  made*    To  defray 
l^   tf^ese  exgen^B  tlie  coramiasioDers 
i/'j^ew  drafU  upon  tbeir  bankersy 
,[  r^^iriBg  them  to  pay  the  suma 
.,,.  iberein  mentioned  on  account  of 
I,  ;t)ie'  't>ublic  drainage,  and  to  place 
th^  same  to  their  account  as  com- 
missioners.   The  bankers,  during 
a  period  of  six  years,  continued  to 
.  aovance  considerable  sums  by  pav- 
ing these  drafts:  Held,  that  the 
conunisaioners  were  personally  re- 
sponsible to  tlie  bankers  for  the 
orafts  so  made. 

The  latter  having  from  time  to 

,  time  •  made  half-yearly  rests  in  the 

account,  and  chsirgedmterest  upon 

the  balance  then  struck,  and  the 

commissioners  having  assented  to 

that  mode  of  keeping  the  accounts, 

h  wss  held,    that  this  mode  of 

.    chargii^  of  interest  Iialf-yearly  was 

not  unlawful   on    the  ground  of 

us^ry•     E^ton  an4  Others  v»  Bgll, 

M'  2  a  4.  ^         Page  34 

$•  By  an  mclosure  act  it  w^  enacted, 

i!  '^  j^hajt  thp  ^ommissioneps  should  set 

[  out,. allots  and  award  certain  por- 

.  '.  tions  of  lands  out  of  the  commons 

J     to  be  inclosed,  unto  the  impro- 

'^'pHate  rectors  and  curate,  in  lieu 

' " '  of  alt  great  and  vicarial  tithes ;  and 

the  comroissKmeiv  were  required 

p  ^Q  distipcuisb  by  their  awani  th^ 

'  (.several  allotments  to  the  impropri- 

.  ate  rectors  ifnd  cnrate  respectively, 

,an4    the   same    allotmi^nts   were 

^  thereby  dedared  to  be  iif  rfull  sa- 

^;  ti Action   an^   ^ischaree    of    all 

^  (  vtiihes :  Heid,  under  this  aef,  that 

;  the^tithe^  wjeiteu  n^  ezdffeufshed 

f ,    untfl  the  comii^asioners  mi^de  their 

, ,  aw^i  J^  v.  Amkah,  Hf^ip. 4. 

,  ^.  jBy  a  clause  ^i  an  incloaure  act,  a 
, .  commissioner  .was  authorised  to  stop 
f,j  ^  a^X^ay>  prpvided  it  be  ^one 
tc  *V  the  .order,  and  with  the  eoiicur^ 
^   rencf  of tw9|ustiqesi,  an^  t})at ^rdcr 


like  manner,  and  under  such  ffnm 
and  restrictions,  as  if  th^  same  had 
,  been  origiRaly.  made  by  such  jus- 
tices*. Ry  a  subseq^i^en't  clause, 
any  party  aggrieved  was  to  lie  at 
liberty  to  appeal  at  any  time  within 
six  monAs  aflef  th^  Mase  of  com- 
plaint. Under  this  act,  the  com- 
missioner, with  the  concurrence 
and  order  of  two  justices,  stopped 
up  a  road  wfithont'givmg  the  |rab- 
lie  notices  required  by  the  55  G.3. 
c.  68..:  Held,  that  a  party  ag- 
grieved might,  undfr  the«S|  cir- 
cumstances, appeal  at  any  time 
witliin  six  months.  Qwsrel  whe- 
ther it  be  necessary  to  give,  ^h 
notices  where  roads  are  stoj^ped 
up  under  the  provisions  of  m  in* 
closure  act.  nex  v.  Towruena^  //. 
2  and  3  G. 4.  /l*age,420 

INDICTMENT^ ,   ;  ^'[ 
SeeCniMivAh  Infosmaumo^/  S. 

INFANT. 

U  An  infant  cannot  be  appoin^.to 
the  office  of  clerk  of  a  CfiJM  of 
RequfiBt8»  where  it,  is  j^rt.^otJ  the 
duty  of  ^le  officer'  tp  recjsive,  the 
money  of  the  su]i^ot«.  \0^p^e  v. 

2.  Wher^  a^  infajOL^^e]U,)^jma^^^ 

as  ia  partnbr8^l,,ylA '^^^^^ 
.  continued  to  ax:|^,a^3.if|ifp  (iUhmthm 

a  sbartperio^  oCJbliai^am^ 
but  tbere.ww  s^^i^i^jkii^ 

.   anyact.as  a,pu&eiim^i;;t 
one:  HeWi  tb^^i|i|»sn^^ 

ne^pon  amvAiig  f^^fg^f JW^e ; 
and  asJtielti^^nGig^'      ^ 
.  that  ne.was  resp^is^q 
who  bad  trusted  it  «ji^ 
s|ibse^iienUy  to.  th^.in&n)\'^i 
ing  twenty-onCi^jon  1^  jp^e£^  of 
the  partnerships  '  -^o^i^ifpen^ 

,  2  (?e4.  - ,     .-,»..  jwili  ^oi-^**' 

3«  Where  jWdj;j?ifpt.  o/  |^9nsgi|i,had 

be^n  giyep  in^anj^in^  R«Wgl>t 

against 


INSURANCE. 


'^r, 


til 


tfgaihst  an  Infatot,  it  is  no  ground  of 
erk'ot'  that  the  infant  had  appeared 
hy  attorney.  Bird  r.Pegg;,  H. 
2andSG.4.  Page  4r  18 

INSOLVENT  ACT. 
See  Practice,  26. 

INSUKANCE. 

See  Covenant,  1* 

'[  By  a  policy,  a  ship  was  insured  at 
and  from  Ht^l  to  her  port  or  ports 
of  loading  in  the  Baltic  Sea  and 
Gulf  of  Finlandy  with  liberty  to 
proceed  to  and  touch  and  stay  at, 
any  port  or  ports  whatsoever,  for 
any  purj^se,  particularly  at  Elsi- 
ftore,  without  being  deemed  a 
deviation.  The  ship  touched  and 
stayed  at  Ehinore  and  DatUziCf  to 
deliver  goods,  Piilau  being  her 
port  of  loading :  Held,  that  this 
was  a  deviation*  SoUif  and  An- 
other  y.  Whitmore,  M.^G.^.     45 

.  A  potiey  was  effected  on  living 
animals,  warranted  free  from  mor- 
taftty  and  jettison,  hi  the  course 
cf  the  voy^,  some  of  the  animals, 
til  eonsequehce  of  the  agttatioa  of 
the  ship  in  ti  storai^  were  killed ; 
aad  omers,  from  the  *8ame  cause, 
re(^ivted'sufcK.hifury  that  they  died 
b'i^fbrb  thl^  tenomation  of  the  voy<» 
*t^e  instii-ed:  H6td,  that  this  was  4 

'  loss  ^f  a;  p^  of  tfie  sea,  for  which 
^tli'^u^itiefwriteVsr ^reliable.  Laxo* 
^'ence^^.Aierdiin,M.^G.^.  107 
KVlier^,  hi  ah'aactioQ  on  a  policy 
of  hisdratice  on. ship,  in  the  usuaJ 
fifnrhr,  fb'r  twelve  ttiontfis,  at  sea  and 
in  port,  the  foss  averred  was  as  foK 
Ibws :  that  the  ship  liaving  arrived 
at  the  harbour  of  St. «/.,  tmd  dis*- 
'dbargcd  heir  cargo,  it  became  ne- 
cessary  to  place  her,  and  she  was 
aocordingfy  placed,  in  a  graving<- 
docky  there  to  be  repttred,  and 
near  to  a-  certain  wharf  in  the 
'gi>«ving-d6ck;  and  that,  whilst  she 


was  there,  by  the  violen'ce  o^the 
wind  and  weather,  she  was  thfiwn 
ov6r  on  her  side,  whereby' She 
struck  the  ground  with  greSfVio- 
lence,  and  was  bilged,  &c. :  tfeld, 
that  this  was  a  loss  within  th^^ ge- 
neral words  of  the  policy,  i*  all 
other  perils,  losses,  and'  misfor- 
tunes, &c."  for  which  the  Ohtier- 
writers  were  liable.  Held,'  ttiso, 
that  the  above  facts,  with '  th(f  ad- 
ditional circunistance  of  there  b^ing 
two  or  three  feet  water  in  Hhe 
graving  dock  when  the  accident 
happened,  did  not  amount  to  ^  loss 
by  perils  of  the  sea.  Phillips  and 
Afiother  v.  Barber^  M.  2  Q.  4-. 
Paije;i6l 
4s  The  underwriters  oti  a  policy  of 
insurance  are  liable  fbr  a  losd  Aris- 
ing immediately  from  a  peril  o?  the 
sea,  but  remotely  from  the'  iifegli- 
gence  of  tlie  master  and  mariners. 
fValker  vJ  Maiitand,  At.   ^6.4. 

'171 

5.  Where,  during  the.  caui;sc;'^f  a 
voyage  upon  an  inland  nayigipXiQn, 
it  became .  necessary,  in  Orddr  to 
repair  the  navigation,  t0  draiv  off 

'  the  water;  and  die  ship,  in  cmise* 
quence,  having  t>6en  placed  in  the 
most  secure  situation  that  could 
be  founfl^  wheo  the  water  ^was 
drawn  otf,  went  by.ac6tdent  Upon 
some  piles,  which  were'  not'Jire- 
viously  known  to  bO  there :'  Held, 
,  that  this  was  a  stranding  within  the 
usual  memorandum  in  the  poKcy, 
the  accident  having- happened,  not 
in  the  ordinary  courso  of  such  ^oy- 
a^e.  Ray  tier  v. .'  G^htond^ ' "  M> 
^G.^  '    "  ''225 

6.  trmiimite'^m London  id /itiffaica 
generally.  The  gbodfr  ittstired 
were  destined  to  &  t>artictdar'{dace 
in  the  island,  and  the  usual  cyurpe 

'  in  stith  cases  wis  fot  tbS  smpio 
proceed  to  an  adjoining  pdrt.'^d 
there  ^o  tranship  the  ^rg^^mto 
shallops;'  but  i»o'inf(U'm4tii&A  of 
this  was  given  to  the  hi^'defwritfers : 
Hefd,  notwithstanding;  that  they 
ST  2  were 


996 


JUSTlCjB?^^ 


I  !    (I  /.  / 


lU     •♦riXl')l 


were  liable  for  a  loM  occurring 

-R^wSi^i  ^i^«d  ta^g(y  wfc  liar- 
r^rilwaMy  takcSi  but  t>f-W  bourse 
'^^^^'B/SH?  crew,  and  the  ship  and  jmrt 
'^^'miW-ck^  sold,  and  the  femain- 
r/^VKi^'Vieht  home  by  andth^  Vessel : 
'^Id,  tfiat  ihfs  Tras  a  total  los^of 
^tft^difgp  from  the  tt^e  of  the 
/"^irthihting  of  the  act  of  barratry. 
'  •  'bison  y.  Rrid,  E.  S  G.  41         597 

/rv' *'  '■''  IRISHMAN.;  .    '  -v 
» 'JWOGEB* nCERTIPlGATE. 

.>-!-jH    .dM  JuSTtMB,iiV-2,    r.-.'- 
-.0    '»!    I.  --1  •:     ,•"  •'i^.'.j     .,  .      .     - 

'l:^^*It^'{i^  n6t  n'edessafy,  'in  order  to 
*^'i(ye'tbc^Juktic08  a^  sessions  Jiiris- 
^''^  aietibliy  to  fiear.an  abpbal  against 
' '  bverseers*  a>;caubtB,'  that  such,  ac- 
"*  ifouhtV^qWcl  previously  hiV6  been 


Th6  jjrovi^o  in  ;jj  GVo.S.*^»^l. 
/^.  1,  Etailn^  ihar  tU&i  a)dt^ shall  ^ot 
'/ i^?\^e  any juf liidiciJort  (o^'thii'TaStices 
;  jt>flhe  county  ovpr  anf^l^ces'^u- 
J^^'^  iue  \*  Jttiirt  the  Ifmits  of itnjf  tlbiit'^es 
,'tjr  rruL]ifeAU^s1iavmg  a  se|f&tiit<e  ^ju- 
"fiavmg  ft  stpamtc  jurisdfctiot}  Co- 
^  VxtemiVe  with  that  pc^e&i^^d  l)y 
^'jiie  coi^nty- justices;  '^d; 'th^e- 
l^'fure,  whtre  tVe  jueticci  of  "Ae^'dty 
^^;^/^.  had  no  jurisilictjoh'lfy  cotter 
-     — •■  •  •     •      the 


LANDLORD  AND  TENANT, 
city  of  JB.  was  liable  to  the  counnr 

S^/ Ah^^^er  df'ft^&ibftt  ^6^tef9W 
'  aHd^ba^  iofichif^t 

•'4iWflt^^sttii^'*61tf_, 

'^  ht^JTuM^'^^toiH'^dA^^ia^ 

te^dl^C'dlAt,  fd&ifa^^iil^Abt 
'  *ad  Wen  ?neihW«ji^  tote^ 

i>os^S,Wr lited;  •  JItef  V^TWyiiH^ 

1.  The  growiiig  crorf^oP  H^l 

having  been  seizea  utid^aJ 

a  writ  of  hid>.  ifkc.  pdi^i  ^^ 

liequently  deliverer' tt>  tji^i 

!n  an  ejectinent,  at;  tii^^'V 

'  f andlbrd,  fbunded  on  ^k'AetAae 

long  before  the  isMih^'br^fl^fi. 

fa.    Hefd;  that  ^e't/&e^ii»^4iot 

bound  to  sell  ^e  teilv1iirV9&ps 

under  the  fi.  fh.»  ititemtt9ft'V  fliey 

cotddnot)  in-polnt  oflaw,  beddn- 

stdered  as  b^fottdng  tblli^i^Ufint, 

the  latter  b^ng  a  ^estti^,  !l^ 

the  day  of  the  ak^^  l^'miie 

declamtmn  :*  Hi4c^,   nl^ct,  i   ■  :   Uie 

riiehfi  had  no  right  to  aUow  ttt,lhe 

landlord  a  year*  rem/  un^cf  the 

Stifcttite  of  S  4nH.  c.  !*,;  dial  statute 

'  conlL-mE^lailng  nh  existing  tenancy, 

\'whic?i  itT  this  caW  txi«^t  be  t4^en 

'  to*fmvc  cebser!  on  thr  ifaj  bf  the 

'   demise  in  the  ^jectniL^n!.     Hoil^s^on 

'  y.ilijHoigti^,  M.  ^p^4.  S8 

Jh'^A' TaiiiHofd  has   nD  riglit  to  dis- 

tAiti,    UTi!e&s  there   be    an  attlial 

-dcml?ie  16   the  tenant    at  a  tisifxl 

•rent;    aad,    thi^fare/  irhe^e    a 

•    tenniTi  wtis  tn  poKi^e?f^'onV  M^S*^  a 

^  'memorajidijm  of  agrtctr^cnV  ttflct 

' '  on  leaiie,  with  a  J^tirdia:enTg'iJii^e> 

"fot-51  years,  at  the  nk  c/eaf  ftni 

'of: 6^1.]  the  iDttarii  io   tuH?r^iny 

'  thbe  on  orlit^fore  ajparticulataijr  i 

'^eld,  rlial  this  ^nfy  ,^btintd4^o 

'  an  agrccniem  fiit  a  ftiture  le^e> 

i^itt  that  ii4    It^asb   havii^g  lieeii 

'Wetted,    and   'V  ,i^i!   Mitte- 
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^  c)9i^€|3  to  disUrain.    bunk  ▼.  /li«n- 

-rJ%kwtw»,lf^»jfiJ»)BM«li«i.#^  of 
id^^A(Flft^^.  W  ,«We^  fl^  ^  of 

i^^;i9?jl¥»<*.t^  beiii^cL  upoil»  Mie 

f  ^premises  fritfiip  tjlfr^y^^u^  ^f^he 

expiration  of  the  term,  is  satisfied 

M^  tjhfi  tepa^t'*  layjpg  oa  twp  sets 

'  bMiTcirvitlhiti  the  mi^  tittt  years 

..jfif^^ai^S.Gf*,  416 

Ij^^W^e,  py.a  local  aa,  it  was  pro- 
hnlW%^^  ^  di»ioage  tax  should 
^liPf^f^hyttm  teq^ats  of  the  lands 
'}b9f^^Wi9^^^  charged  with  the 
.  i\  Wt^^J^k^ ,  wight  d^d^c;|  aJid  retain 
tof^'V^WW^  9^^  ^f  ^^^  ■■^*'^  pay^le 
?*|(J9-'^^M^  And.  also,  that 

}^gm  M  J?j?ipJect  to  pay,  the  tax 
'fi^^W^Ml}fy^  hv  disu:s8s  on  the 

ti*f?W  wi  ^fr»U^  wblcli  should 
^^,fij^  fpufxd  .qh  the,  lands . charged 
.,|l)v^j.thp  J^xJ^aqEseaT,  aud  if  the 
;,  ,fam^^h^ld  lp,e,iyitep4^ted,  of,no 
^.\fm9ifflff>,  Wj>?ws.  ftquW,b«  found, 
,^f{m>mm.m  «W#M  !*»W»ble 
6ii?!M?lftfrfJW¥'>.a|,  ^.  Wfitj^>f  the 

wof§99vP  .T^f>Wy 
^ytirx,  werp  i^o^ 


\^^5Q?fr,tiine  the 
WtgWiOgite- 


AND  tenant! 


Oli^JL 


SW7 


lot. 


,tfl  a  ^n^ment;  ^d,.,dqfne 
to  the  lord  of  a  manor,  he  is 


fomf orfeilut^y  yfron 


cew 
JSf. 


;.  the\Ji|gal  estate 
.  Ipi4vat.|bestiuie,pf 
Doe  dem^Mep^mj^^ 

o*  A  tenancy  by  virt^e,^)aj;H!^fKF^ 
flaejjit  ift  writing  fpi;  ,iJ^Ta^^!iif^h% 
certain,  is  a  te^qy  <<  i^  ^^Mm** 
within  the  meaning  of  the^J  ^  i. 
c.  87.    tfoe  dfftu  Philfi{^,,^f,Jipey 

7-  Where  a  tenant  holds  from  y>ear 
to  year,  but  ^usi^p^^^  a  lease  or 
agreement  in  writmg,  it  is  not  a 
case  wfthFn  V  O:  ♦;  k  ^.  s.  I. 
Doedem.  Earl  ofBrodfbrd  v.  Roe^ 
£.SG.4.    ^  ^^    '^^  770 

8.  Wheare  oerHliQ  i  t«iffl-««chinery, 
together   with   a  mill,   had  been 

d0«ilsAd>  if^r  r«Li^inrf^tiamiuit« 

•  and  he,  jirithout  pennissjon  of  his 
landlord,  seve^ea^ne^^machinery 
from  the  i^ilJ;^.an^|f  .was  after- 
wards sefzed^  dndbt'st'mia.  by  the 
slieriff,.aild  nUcfa^hitt:  Held, 
that  no  property  passed  to  the 
vendee,  ahdjtkiii  ttiUandlord  was 
ei^titlfd^  to  b^ripg  .^tfoyei^  /P'iT^**^ 


9..  By  ieas^ifrkntpci  Jn  lSi4^  f^nd  to 
,  t^e   e^ct,  i^f^^oi  .J8^,;-  jJij^'n 
bousie^  together  ,wrth  f^  p^9f^  o^ 
,    ^rpui^  ^rc|i  was^part^pt'^.^d- 
vioining  yard,    were  leaml^  tj^  a 
' ,  4^-' i^a I* ti  togeth e r  with  ^11  w  aj; ?»  w^ j  I !i 
^  jfhcj  mA   pr^njlse*  pt''my]  part 
..^ihergofiii^Qd   ojr  ,cn|by^d   befQrc. 
J  At  djc  Liuie  of  crantipg  the  Iti^se, 
^^j^jc  w^IiqIl^  oP  tfuj  jartT  w;h  Jn  (he 
jpccupaUun  ol'unc  person,  wlio  had 
jj|l>vi*^'5  ^5f4  »th1  enjoyed  W  certain 
^^i^'lit  t>f  wi*y  to  every  purjt  of  that 
,^'jy^rd;    t|e}dj  that    tlic  It^^ste  wjis 
Jjintitled  to  such  right ,  of  way ,  to 
t/j ft      !  "  *  *^ *    the  yard   d ?m is ed , to 
;  n ,  . ,      K'jogiira  V,  LmuH  T*  3i  (/*  4* 

u  ^-^^^ 

fb.  Where  preniis^^  had  been  do 
S  T  3  raised 


ggS  LANDLORD  AND  TENAIH'. 


LEASE. 


jtiBMsdk*  bfj^rtnif  iCMmts  in  vouMon, 
'jtmad  'lite  vaak.for  a  time  paid  feo  the 
^okgoM  >0f'  had}f  bat  afUnvafds  the 
nitttaaiit  hadnodce  to  paj  a  imiety 
^yoivihh  rdiil  to  each  of  the  two, 
and  tlie  rent  was  so  paid  accord- 
a  ligly^fand  aeparate  receipts  given : 
oHHUd^tbat  it  then  beoame  a  ques- 
iniamiii  tut  for  a  jury  to  say,  whe- 
il;ther  It  was  tba  inteation  of  the 
'•iif^rliea'ioenterinto  a  new  contract 
i:>of  ilflinise»  with  a  separate  reserv- 
•atioo  .of  rent  to  each.  Pawu  v. 
li  j^lmihi  T.  B  G.  4.  Page  B50 

i]#  Two.  messuages  were  conveyed 
Mi.to  sort  aste  ^as  A»  should  appoint, 
. vabd 'tnc  defimlt  of  appomtm^t  to 
'^AifoM  life^and  aflber  the  deter- 
.  imihaiiaa  off  that  eM«e  ta  hia  life- 
time to  B.  for  the  hb  of  A*^  in 
^•tmstilr  ii«'and  hit  SMigiist  with 
i)  veoiaiodor  to  jL  in*fee.  A*  leased 
oUMiththeaa  mes^afnea  toatemnt 
,  jutan^jeptimatfitiaf  asl.  IDs. Ibr  a 
•>tteriiisf  yaarsvaocl  dusing  the  oon- 
Ntiraialraerofi'itwit  tarai*  coatraoted 
jttDifleUijtheiaeversMmol'  one  of  the 
messuages  to  C.  In  the  contract 
-titliarausssBBge  was  desGribed  on 
tnleasd,  ti^tber  with  another,  and 
^4bAti  the  iapportloDed  rent  in  re- 
silpeciC.  of  it  was.  4M.  A.  mui  B. 
C'faAacwdrds  conveyed  the  reversion 
^''itf'bbthihonBeaiand  the  entire  rent 
;;  otSSl^  ilOn  unto  C.  to  certain  ases, 
,j:viaodS'tO  tbe  said  nessuage  which 
t.»>4»hadciintraoted  to  sellt-and  the 
'  j^cady  rent  of  4tf  .,  together  with 
1  ill  powers:  and  ramedies  reserved 
for- re^overitag  the  rent  of  05^;  10s. 
()fio,Bmch'  uaeias  A>  *shonld  qipoint ; 
:jilinil  19  tfi4hA  other  measuage  and 
ortiie^nesNhM  of  the  mike  vent,  to 
(utifm  lusfii'Ofi  A.  IB.  fee« .  A.  after- 
-i/wisrib.-appointed^  tha  messuage 
oiJwUah  he  had' eoiiteaeted  to  sell, 
-fiand':th^.  apportiaiied  vent  to  the 
loV^ndea.:  fidd,  ttet  the  iattsr  did 
I  (Dot  acijatre  the  same  righto  and 
I'tYaiedief.BgaiQdt  tlie  lessee  as  he 
''Mioiild  haint  acquired,  if  the  cent 


had  been  kgally  w^oetiaoed^y  a 
Jury>  thalcftMe  £k  theiterm  not 
beiogbonad'  by  an  opponioaNient 
msile  .wiidHHitt'his  ainseaii  Bliu 
V.  CoOku,  T^^Q.  4.       9^ §76 

LEASE..     ."    '    - 


i«6aae- 


1.  Wi»re  there' 
nnents  of-  the  same  is 
Qiisci  within  the-OMmtyvf-ti 
aer,  and  ifcat  CTaeutarf  list  was 
registered  fimt^  Held,  ahafc  the 
deed  last  'ragmtetied^  mast  aa  a 
court  of  hiw  ba  cOnssdond'  as 
iraudulent  And  toU^*  ib  txmse- 
quence  of  7  Akm*'  ^M^d,  l^v^al- 
ttiou|^  the  party  dafaM^^unOer 
the  second  assignaasnt  tjtadi  fldl 
knowledge,  when  is*WB»ejBheBled, 
of  the  prior  execotiow.  iof  Che)  ifst 
assignment.  Do9  dem*  Roim^im 
v.Ali9op,M.2Q.1n  -H2 

2.  By  a  private,  act  famed  in  Ae 
year  1720»  teitaia*  astatea' "were 
settled  in  striet  settktttaM»  and  a 
power  waa  reaerved^to  tbaresbec- 
tive  tenants  in  taB,  by  >deei,<to 
lease  any  past  of  the  lands  tberaby 
settled,  '<'  for  tbe  iem  of  thsee 
Hvea  or  twaoty*one  yaua^  or  for 
any  term  or  number  of.  yemcB  de- 
terminable upim  the  dealh  er^e- 
tenninadoQ  of  thiwe  liaes^  aaas 
upon  every  aoch  leeae  them  be 
reserved^and  nwde  payable  veaHy, 
during  the  conrinuance  thel^eofy 
the  usual  and  aeeustiAned  yearly 
rents,  boons,  and  serricea  for  «he 
aamet  aad,  so  as  there  be  eon- 
tained  therein,  a  ceaditsoii  of  re- 
entry for  non^yttent  of  the  iaid 
rent,  and  rents  theraby  to  bere- 
served."  By  lease,  idated  tbe  6th 
JanuarUf  1785,  a  tenant  in  tail  of 
the  said  estates  demtaed  a  part  of 
the  premises  thereby,  setdedto 
hold  from  the  dat6  of  the  lease  €ar 
ninetjT'-nine  years^  if  three  peraons 
therein  named  should  so  long  live, 
yielding   and  paying  yaoriy  and 

every 
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i  eMiji('jrc»r«|i^Rrifig'4Jie*«iiid  iteibi, 

"  .untoi  the  Itesoi^  the  yearljr  rent;  of 

idaL«pon{t^  S6th  \Mank  (U|d  29th 

.  Siptemkers^  hy  evtotond  Mual*  por- 

Jlto%,1lie  ficBl  pd^rtD^^t^be  made 

on  tlie  25th  of  March  ensuing  the 

date  of  the  kMOi.  ^There  was  a 

proviso  that,  if  the  rent  should  not 

iiiftfiai4i>ii  Umiedajn^or  if  cMaioi 

•jaifidocianetita  .laad*  fines   therein 

i'Msfllidned^.  afters  reasonable .  de- 

«$!  jMand^  skould  xot  be  paidv  k  should 

^ibe  Jfl*ful< ibr  the  lessor^  hm  heirs, 

r  and  «sBtgns^  to  rerenter  and  dis^ 

•rtiiMii^iaind    the  distress   to  take 

jwmf^  .detsMf  and  keep,  until  the 

\ir^i  ^e<  aatisfied ;  and  there  was 

I'jfhsifqlAMiine^  prairiio  for  re-entry : 

\\\fi  tbafi  iaicaaanha  said  voarly  rant 

,h8kMdd'ibe>«n|iaid  for  tai»apaoe«of 

f^tisrentyWeigbt  4m  after  it  became 

iTvdsiflV  neing  lawniUy  demanded^  it 

V4rfiould  be  lawful  fbr  the  lessor^  his 

iiliein,  and:  ^psigns,  to  re-emer." 

H  I  'Paavioiis  tsi  the  time  of  passing 

J.  Ahe  9flli>  tbe  prenisos  demised  by 

jShisi  lease  bad  been  desoised  joindy 

I  i  \  w)tbX)thiat  pktfunises  by-  the  setdor's 

viiROtistoK»'.;by  a  lease  beanog  date 

rMi  JMmaip,  IMS,  «'  for  ninety- 

iotiiQey,aaEfl^aeter«iiaab)eupon  three 

liivM^cB^  a. yearly  nent  of  82/.  pay- 

')lihl#  iSn.itheb<aame  dayaas  these 

^iineantioaad  i«  tbeiieasa  of*  tbe 6th 

jiiF^nuarifp^lSRi^  and  ibB  first  pay- 

.  /Ineiit  lUk;  fM^jcmtene^.  on*  d^  d5th 

.uMui/ich  enautog  she  date  ;of  the 

yi  laa^i!  <'iItT6oiitained.alae  a  siosUar 

Jiipawfer  .£9? .  the  Jesser  te  distrain, 

i  (and  id  pewer  of  re^ntry^  upon  the 

iretit  bcMigtbcbiad  fiw  twenty^ght 

ht^yri,}  Upott'  its.  being  lawfoJly  de- 

>ni«lded»  Maud   not   paid,  and  no 

.  ( ^auSoital)  distress  being  found  upon 

i«>tlici  premises*  .I(  did  not  appear 

)« I  wb^ber  any  odier  lease  was  gnint- 

«>iediietwQen  that  period  and  the 

v  Veari?56.    At  thac  time  another 

.  .lease  of  the*  premises^  demised  by 

)4heJeabeof  the  6th  Jaumryy  1785, 

!  >iwa^gmmed<  ate. rent  fo     9»».pay- 

V  !  J'-  J 


•nUe  at  the  'saase  f^^  flbwuabe 

•  other  leases,  oontibaai^  tfteisnme 
■powem  of  distress 'tadl  re*ettti|]eXor 
neohpeyment  of  NiiteS'  those  i  in 
the  lease    of  the   Mi  .Aibiiiiiy, 

••  1-785:   •  J  "■'*  0''J  l»ni. 

Hcddt  first,  that  it'  was /IM  a 
valid  ol^ectidn  to  the  leiSQ^'^flQie 
6th  Janumry^  Yl^i  thd}  Ihciiient 
was  made  payable  on  the  fiOth 
March  and  29di  &r/i^et^^M<nl- 
though  tbe  ternuiooaunendcdon 
the  6th  Januarys  and  that  therefore 
there  was  a  forehand  rant^N  which 
might  prejudice  the  remniiideN 
man,)  inasmuch  as  the  <^ent  <was 
made  paveble  otr'tbe  isame^days 
by.  thewformer  leaser jahd^>')th^e- 
ferey^tbis  )iaraa>  tbei  tisuai>'andifac« 

!(CiilttolnedinentiJ  n't  .A  oi  -)n>:i 
.   Held,  eeooiidly^^'fd^.  tbe  v  same 

.  reason,  that  itwaH^  d6  objection  to 
tbe  lease  4bet.4be 'rent' niiasi  made 
payable  by  halftyeady:  payments, 
•altnoiigb '  cbe>  power 'seqiJfived  tt  < to 
bepajjuble^Srearly  9  itlie  wonl^iir/y 

,  meamng  a  pejNnentef  rbnH!  wthe 
yeav:>  *  ■  -  '  V   .    >    f  .1, .  M.j 

Held,  tHirdlyy  that  it  wae  no>bb- 
jection  to  the -leas^,  'that  ^by  die 
terms  of  it  die  landlord  olnild  dis- 
^tsam  dlily  irfter  .a  reaseoaUe  fde* 
mand,  and  diat  he 'was^ bound'  to 

•  detain  the.  distnesa  notil  ithe  ^k^ 
-  tnesa  was  satisfied^  for > this  being 
I  e  clause  intraduoed  fir  his4>eaefit, 

he  wai^  not  tbeveby  abrldned  of 
any>fi^tof  distress  adiichlutbad 
\  by  common  law;  dr^of  sale,  uMer 
>the.sutnte'4and5  fi'iiir  tAI»:<" 

•  If  ekl^  foartUl^r  tbaftiit  wasno 
.I'objQotioa  ito  this  lebBe,^  nbajt^the 
•clause  ^>  reNcntry-  pnistjwid"tfie 

tf %ht  bf  entrjf  W the  fimdbvd  wbon 

^die  sent  beingtitwentyieigUl'Cwys 

.  xBk  arrebivfarithis  \4ns'  a^rbaieniBble 

teondidonrof  «re»«ttti7v  IBn^i^aiioeu- 

i' formaUe  to'itbe  olddleaseJ*  Nor 

'  wastit  anytobjectibn  tfaaiidie  right 

ofentry  was  made «0i depend  npon 

1  the  jnsntabbing^^wfidly^emimded, 

3  T  4.  for 


fjQS 


LIBEl!^^  Ji^»i^M  y/^>iW  IlIfJttN. 


'^%vuyh^'^'  tfie    benefit  of  the 
"i;&,  ^;  c;"2S.,  and  cohseqiierttly 
"^Xaa  QTftKi^i  by  Xbat  Statute  to'^nter 
^without  tnalving'any  demand : 
Vl&^l<f, '  ^l«o.   that   part   of  ^he 


no 


\|inigTit' 

'/^tb^ppwer  at  a  rent  bearing  the 
^'sirrHft  proportion  to  the  old  rent, 
.'that  tue;  premfses  demised  by  the 
)eas^  bore  to  the  whole  premises 
*  formerly  demised."  Doe  dent.  Edri 
'^'orShrAvMru  V.  fVitsony  It.  2  and 

'f(?:i',:'  '  ■  ;         Pi^eses 


3.*  A 'covenant  by  a  lessee  that  be 
w;tt  ^ffeciVntly  muck  and  manure 
'*  Vhe  land  wijb  ^wo  kufflcient  sefrf  of 
'■'mncfc  witbiri  t)ife6pace>f  sfx  of  tbe 
^*  fast  vear$  of  the  tferhi,  the  last  tet 
"of  muck/ to  be  TaTdVP<>^  the  phe- 
•'■  nitscs  witb'Tn  three  yfears  of  the  /fex- 
'*  |nra\Wi  bf!ih6  tfe'rtq,  i^  ^a&fied  by 
^:-tiie  tehaniis  laying  *on  tWo  sfeti  of 
r^riiuck  witWn'tbfe  three'lAt  yfears  of 

flWi'^^  .n^    Vi,t>    ,..i.'     t    itJ.     i. 

Jnw      nil     'ju...  V^.V,^^^       Ji  .      ^        , 

H^Th  ^diirtWHt  gfanf "a^crim^nal 
* 'Wfdrmyo'itibr  rlibi^V^j^pn  a'ptib- 
'^ypfe  b'bdy  t^rmjEfrij  upon  arn  aifida:vit, 
^ :  itatW  the^tittlic^on^of  thTj  Ijbel 
*"  fcjr-«d*'*2fenarlht.  ^«4rV.'^  Wit- 
-VR&y,ii;.J:.3'b;4l'  ^'  ^  ■  -'■  ''"595 
^'  IWbiefe ,  fe  flfcyffou*  t>afrite«rfpH,'  as 
'"  Afdv*dV^<?*^t«aca  tW(i^r^'efenfce8, 
'* 'WsmtlV'rt  WrteirW  to'b^iivftict 

^^'MplUldti^  df  Ibd'plkiMHrs^^btiyAlct, 

-''%wom4^Qmo^ifrt'i^^ki^  it 

n&^TiMnRMeff  tod 

iffWldrt^^b^k  d^itor 

6MfceP^^W^fhiV%  ft^^se- 

^^'iS-e£^«l'Vi%i^'Boiit  fiAcHtttt^ith 
-noj        -^ 


'  d^bt  dti^i  '^ti<^^c«tfa^i^ti4«te. 

•  ment'dPfatts;  SrtfcfejUd^drfo- 

^  the  e!^«t;of  wefiei^'t^^isr'tPBte'ts 

•  not'  li^frt«Rel<Hi6f-  lilfcl-^f*^^i«h 
an  ftct^^d  itiaihtainiibl^  'l^s^QHih 
aft  «cti0Tt,  e^eft^Hipon-*tH<Pg<«ifei 
iasne,  ^vid«n^in&aV^^Nt<^m#«o 
«h6t«rthat  i1i4i  #ti4f  b^fid#^- 

titlon  to  be  trbe^  '  Win4m^.  Wis, 
JS.  3G.4/  :    ■•'■'  -PJ%*«2 

LIEN.'    '^-'^  '""■*' 

I.  The  owner  ^rg(^^^toli^«'4n- 

^  debted  to  a  ftictok-  i^kif  W^^VMiMnt 
exceeAiig  th^  ^tMf^iMisigiid 

'  theintohitRfcyrtel^rtlitt'lUbforiilBo 
being  stmilarty  indebte^^tl^^  .ftoS., 
aoM  the  |ood8  to  hinl«  ^Tfrn-ifUlor 
'  afterwiuSds  b^canie  haiiJmiiiil^  •Ad, 
on  a  settlement  of  accounts  be- 
tween 7.  iSi^RHd"  Atf  a^ignTWiQ  ^  S^ 
allowed  ctieditr  ti»  ib«tt^  A«M)gie 
price  df  th«  gotfribj-^abdlilftt^n 
proved  th^  re6idbe^^>^llpitldiim 
against  fh^  eaimte  t"  MM»  Maivias 
the  factor  itad  fffdtM'On^htf^Mltle 
pn'tfebf  tb^  go^<tei<aWlltimigWiiat 
y>f-  wceoKMtt  betW^ii^Ui%o«l§iidee 

"■■  tM  the'b^gfiK^r^iilffilidMU^kd 
-mm^  «c^>  M  iafe<toff<t|i^ltfiM<^ahe 

^'  T^ndlM^foi^tfe  i$l«M^M  tkl^glMs, 

<5buht  drtlie'Ot%iAiil  amii^v/f'Mid' 

2:  ;4.«foreigi«ia^eV^llaYft)iMmihaB#Ain 

^wleh^tl^'wioiiesr  ^fi^ejp^Bfiiisk 
■■  inerehaikl  b^ltdul^M^aute^MMr  in 

the  '17WnM'«iMispi4*hHbita<»*d)|sw 
•biHs  ^>o^'^^ii^i^«^ac€Med, 
^w  the  security  of  thoak*'ihft«s 

standing  in  his  name;  and  these 

▼aluabie  consideration,    to   &,  a 

em^^  dcie^d^'MlhifriJM  i(./4q94et- 

ter. 


^W>flTAT10KS,  STATUTE  OF, 


^i)jik^.  fkrpjf^  ,tlirt  iet^riiiiJrivcd 

^vwrA^  f^qtuAA  b^ml^up^  mi  the 
/jbjUf ,  /«n^9  di^bqnapr^  ?,  J?>  abo 

'^b0r  pipce^  in, ll^.lareig^  country, 

liA9»M^e4!<tbQ  1  bwt.  sbwpft    f^uH 

i>^ftWWftittj*ft:WftW^^  A  fer  the 

tdP^Wi 4iWi.Jtq  Aip»  ^V^^>  the  bills ; 

iip4t(ijb«jCpwt:ihy9!Q«^d^^e^^t^^ 

,/l¥?.Jt>«MAk^bsire8^h9u]d  be  sold, 

\|94^^t  the  proceeds. should  be 

applfed,  first  to  pay  a  debt  due 

from  B.  to  A*^'  ^od  afterwards  to 

retire  the  bills.    Under  this  decree 

;tC.;fWlQ(^v«d«  certain  sum  of  money 

J ifMAffCOfifitiof  the  bills :  ^eld,  that 

h'tli^t  «i9S9gDei^  of  i^«  could  not  re- 

.I'lto^ieiteck'  this  money  as  belong- 

^/jp^tQiA.  ..Ca^mofH  and  AmOber^ 

uyAniignififs  qf.JPaufer  and  Warwick^ 

.  \Jb^imrupiMt^  v.  Prewt,  M.  2  Q.  4. 

>-...{  -.If..  — ,:    • Ppge70 

9(i  A  pamer  had.  giv«n  notice  that  all 

i'.goodl  Wj^mM  ho  subject  to  a  lien> 

.  I  '^sm  ^\f. ,  far  thi^^  freight  of  the  par- 

niliOuhHtigoodsfrhut^IsQ.  for  ^oy  ge- 

s^tmti  JMflUce  ^W^  iroai  their  re- 

A^^^fCtkt^ie^^r^m*   ,  Goods  having 

jnhftittiaantthy^t}i»,<WTier,  ^dr^ssed 

r>^fQiftlie  firtef i9$  /)  <t^  a  -o^e  factor : 

h<i%Wi>4balf}|^q.$^eC'had.i>9^f  as 

srtagaNNltnitliQohe^  .4i|S«^Q^i  Wy  $en 

,4(9§iitkih  Wm^\  due.  fr^^t^  ./*S. 

-3Attfb'Qi<wl|«thf^,  if  th«  niHice.had 

Vi^iVi  jbhal>  ftiCifiitod^tto.Whowo- 

Tljever  biplMffiQ|i^  9bould  be  subject 

III  u^iMdUmim^»vf'j&^»l^9l  Mfi^ce 
inithiHiiiioyijhf^idBfr  fsftm^dw^^m^ns 
iUslMh«Um)ii\thiV  «ri?.)f«44r«wfi^^.he 
III  ^!«ailUlih«lm4ny,>righ>  tPiFfitf^^  ^he 
-/fqgtwAiilof  ri1h^^iw^||^n«q,.,d^e.  from 

LrenT54Tft)*f«i  STATUTE' OF. 

4:»ril«ir>in  m^lofl  by  aq^ad^]iaa6tQ|tor 

t  >lipi*\  Ik  M»l'9f«^«M:b||pe<^;  p#]fable 

,13J 


8t«itute  of  limit|itioi^jbeg{i^'{iil  r| 
irom  the  time  of  grdotun^^the  let- 
ters   of  administration.  ,^4^'.i8ot  ^ 
from  the  time  the  bill^  .bejd^&e 
due»  there  being  no  cause'of^actioa 

,  until  there  is  a  party  cppillAi%f 
suing..  Murray^  Admint4rati^'^Y* 
The  East  India  Compa^^''^. 
2G.4.  P^i^ 

J.  Where  on.  a  plea  of  actliinpn  ic- 
crevit  infra  seu  annus,  it  ^pp^im^ 
that  a' writ  of  testatun)  special  |^- 
pias  w|i8  issued^  within  six  yea^s  in 
Michatlnuu  term,  and  ah  alias  t#s« 
tatum  ci^iaa  in  Ea^O^  term  fjAlhw': 

.  ing^  but  no  wri^  jn  HitMryX^m'x 
,  Held,  that  thiis .  yra^  8u|Eci^t,"  to 
take  tb^^case  oui  ot^>)ie  ^likuke, 
the  >suit.  hcipg  ^ctufLl'vi  altfjottth 
irregularly,  cpijwnei^c^d  y^ithih|iiix 
year^>,  ana  that  th^  ^cfini,tJLnyianW'^  in 
Hilary  terp  might  j^e^^sujp|>)ie4^at 
any  time.  Beardmbre  v.  ttaiiiim- 
6ury^  //.  2  and  a  (?.  *;,  '! ']   ';«52 

H*.  In  prdf^r  to  save  |the  sUtui^'^  of 
limitations,  it  is  su^detU  inat  j(he 
writ  be  sued  out,  ana  therbtam 
thereon  indorsi^d,  upon  it  in  time. 
It  is  not  nece^b^  that  the  writ 
.shouhl  be  delivered  out  (^ft^f 

.  sheriff's  oBf^  as  T^iffin^  ^^^ 


;paidi)v\5he  moo^^^ 

th^t  .fhe,,Qf^lm^9^y^m  _.„ , 

con 


1008        LORDS'  ACT. 


MORTGAGOR,  &<:. 


litbamtiteDtf  yesMhad  ek^Md  Mice 
.tdtiMhbk  pafnant  af  4iia  money, 
bftiU«iie'MoMgme'«M  Ml  barred 
obvill»«tattrtC9fliniiMMas:  Held, 
ii«p9i  tlMit«n  0DCr)r  ig  notiietfcmry 
i«a9i«md  a  fine  levied  by  the  tDert- 
ilfsfk;  Haiir.Dae  dem.  SkfUe$ 
--i{m»0tm),  KSG.^.       Page  687 


,1*1" 


tO&DS'  ACT, 


)<    J  nJBee  PxaTiTBReaiis  ft* 

I^^>Wfiteii  a  defendant  h  fn  exectrtion 
H^VipAftieufer  dd>t,  voder  500^, 
""'itliffieu^^he  aggregate  of  the  debts 
'fin'  i^tnch  be  M  in  execution  ex- 
^et!th  that  sum,  he  f  s  Nable,  at  the 
fitttasce  of  the  particular  creditor, 
to  be  broHgfat  up.un^er  die  com- 
pulsory chiase  tn  di^  lord's  act, 
SS  G.  S*  €.  5*  CkijfeU  <r.  Ashley, 
H.2BniSG.^  5S7 

2.  Tlie  notices  Veottiiad  by  82  G.  2. 
c.  28.  f .  16.»  ,aeea  not  be  personally 
senrea  bn  tne  detaining  creditors. 
Where  tl^eiaenice  was  sirom  to  be 
on  the 'attorney  of  a  creditor  re- 
I  Mingabfottd,  It  ^i<as1ieMsuaicient» 
^aiUMM&gk  tfte  affidavit  did  not  state 
>ihit  he  mm  tbe  attorney  last  em- 
''|>loyed  in  the  suit  nnder  which  the 
•^'ih^tent  was  detahied,    the  ob- 
*|brtiaa  being  taken  by  Ijhe  insol- 
^'Venti  and  not  on  the  part  of  the 
)<cradiesv.    CkappM  v.  AMeu,  E. 
^fS  eV4j  7*9 

S-JiA  ib#rM  womaa  who; » ^Itb  her 
lluMwndii  ]^iti'ei0eciition>for  adiibt 
^<4n»ifateiW>v  herbc^re^overture, 
•*4aiW)t*4wMed  to  beVdiscfiarged 
r{«Md«H'th«l>lMO)vent' aM ;  vrfve  not 
)^ilig  iApMe^  exeodting^ii  wtfr- 
;^i«at«aYNattoniey,^  and  ^^amj^yiag 
'^ii^th  the  other  terms  feqikired  by 
Hfll«  r  G.  41  Wl  Wl  sits.    JBfe  parie 
2>«Mit,'E,.«C!/4.'  -  759 


MANDAMUS. 

See  Practice,  2i«  44. 

MAUHitO  WOMAN.      .. 

&eTllACTICE,4S,'26:     LofeDs* 

Act,  8. 

MAEBIAGE  SETTLSM^NT. 
See  Dbvisx.  4*    Fine,  1. 

MEMORIAL. 
See  Ammuitt,  $k  3. 

MILITIA  MAN. 
Set  S%7ThMmm^T^l4 )  y 

M1NB8.  •'/  *'  '•" 

SM;Pooi^BA7i^  ll 

MONEY  HAD  AND  REOBiy&D. 

See  PLBAnjKG,  11.      \   • 

MORTGAGOR  AND  MORTr 
GAGEE,  . 

1.  A  ihortgligdr  hi  poto^sioii  of  'tiie 
premises  mortgaged,  n  tenant' to 
the  rtArtgagee.  Patifidge^.BtTe, 
E.SG.4^  nge6D4 

2.  Where  premised  w^re  tner^agML 
in  Ibe,  with  a  protiM  fdr  re^odb- 

'veyance,  if  the  ptindpal  ancf' in- 
terest were  paid  on  a  gfViib  day^  ilbd 
inihe  mean  time,  that' tiie mortga- 
gor should  continue  itt  possesion ; 
-^  upon  s|>eetal  veniitet,  te  wan  fbmid 
'  that  the  prkkripid  was  not  fttid  on 
'the  grvei^ilhty,  bat  that  the  mprt* 
gagOT  *eoatinaed    hi   posaessfon. 
*  There  was  nd  finding  by  the  j&ry 
efther  that  interest  had  o^  had  not 
beenfmidbythemortgiq^:  H^id, 
that  upon  Uiis  finding,  it  must  be 
taken^  that  the  occupUit26n  Was  by 


NOTICBfOe  ACTION. 


PABSMEBmiPl 


the  pernusrioQ  of  the  mortffageey 
and  conaeqlwUllyt 'thiC  although 
more  than  pwenty  yearabad  elapsed 
since  dbfmiU  in  ptfjrment  of  the 
money,  still  the  mortgi^ee  was  not 
barred  bv4he  staCiite  otnnlitations : 
Held»  alsoy.  that  an  entry,  is  not 
necessary  to  avoid  a  fine  levied  by 
tlie  mortgagor.  Hall  v.  Doe  dem. 
''rnfeu  a^i  Another^  in  trrpr^ 
V3G.'*.  Page  687 

NEW  TRIAL. 
fke  PbAtTic/E^  28. 


I 


NON-USER. 

^  NOTICE  OF  ACTION. 

By  a  local  act  rdadog  to  the  com- 
missioners of  sewers  for  JVestrnvi^ 
steTf  it  was  provided  that  no  plain- 
tiff should  recover  in  any  action 
'brt>«^ht  t&i   atty  dking   don^   in 
pursuanpe  of  the  general  acts  for 
sewers,  or  that  act,  unless  notice 
in  writing  was  given  to  the  defend- 
aii%  specifying  the  cause  of  such 
action.    A  notice  stated  that  the 
^defendants,  who  were  contractors 
,.^p4^r  the  commissioners»  made, 
.altered,  ^a   certain  sewers,  Ac 
\.lf^nmng  under,  through,    or  ad- 
iiJQwi^.Pi'j.Qaar  to  ibe^  plaintiff's 
..jiuKUJ^e,  in  so  negligent,  incautious, 
j^nakjlfuU  improvidentt  aqd  impro- 
j,per,a  manner,  that  it  fell  down; 
^and^  by,tbo  declaration  and  proof 
,  ig\y^>  it.app^ared  that  the  sewer 
], di4  T^.  rw  close  to  .the  plaintiff's 
,,|iou^^   but  olose.to   five   other 
.  bous^  a^ipini^  thereto,. and  that 
,.the  homo  was  4amaged,  uki  iell 
in  cop«4queqce,.of  the  fall  of  a 
,J^llqk.oi^.oblm^eys  of  ope  of  those 
houses,  which  bad  been  built  on 
,  the  a^ch  of  the  aewer,  and  which 
bad  been'  insufficiently  shored  up 
by  the  defendants  during  the  con- 


tinnaaee  cf  idie  work  [z  iieUfidiat 

•  this  notice  sufficiently ■•'dcscnbed 
the  cause^of  acttmis  UdM^tdto, 
that  coBsnissioBess  of  ««w«lsy  >flad 
persons  weekmc  by  thcir^ordisiV'fn 
the  courae  of  uie  necassaitjr  fmj^air 
of  a  sewer  in  tke  acighbauBhood 
of  houses,  are  bound  to  talieall 
such  proper  precautiona  for4»cur- 
ing  them,  and  to  shore  them  up  if 
necessary, 'as  skilful  persons  would 
do,  and  that  they  were  bound, 
under  the  above  circumstances,  to 
give  specific  notice  to  the  owner  of 
the  house  to  wfatcb  the  alack  of 
chimneys  belonged,  of  their  con- 
struction^and  of  the.d<inge^4ffM?Dff-. 
therefrom,  and  that  a,g?Aei»ltlip- 
tice  to  him  to  takje.p^opet  m^a^ns 
to  secure  his  houK  ,wafi  nolr  su^- 
cieot.     Janes  V4  Bird^  H  ^Q^  4- 

,,  P«p.8r 

oytLAwnY,  ,;  ; 

See.FhMA^iVQi  25i 

PACKETS- 
See  Harbpor  Dt/ES,  !• 

PARTNERSHIP.     .    * 

1.  Where  aft  ii^fbot  held  himself  Out 
as  in  pairtnersbip  with  /.  &,  and 
continued  to  act  as  siicb  till  with- 
in a  short  period  .of  bis.  coming  of 
age,  but  there- was  no  proof  of  his 
doing  any  .act  aa  a  paitiiQr  after 
twaotjTfwe ;  I)eld|  thiit.il;  wna  bis 
du^.  tOvPoMfy  bjij^  diaaffirfMince  of 

the    partnership"  on    arriipo^  ,at 

ftirap|«-qmi9  aiii  .aa  fc«  M  negr 
Jfi^d  tQ.  do  spj  ,  that  (bBu  was  re- 
.^ptwbl^  >  It   RerB9iia  .yi^^ .  bad 

•  triia(ad,'i/.)3. rwitb  goodayjawhue* 
f|ue^y  ta^tba.  in£Mt'«;a4abMig 

:  .  .^wenty^na  m  *e,:crcdi4  «f  the 

pmtf\arsbi|ii< .    <?P9de .  »•  Hanrimmf 

.M.%G.4^  .    .  U7 

2.  By  a  deed  of  diasoluti^  of  pait- 
nerihip  a  power  was.. teaecved  to 
the  remaining  partners  to  use  the 

name 


4^'       PAWNBROKER. 

'  giH&H^atidn  of  41  9uit^.,  In  an 
action  b  wlitch  judgment  had  be^n 
obtained  by  all  tiie  partners  before 
the  dmoluLiod,  it  was  held  tbat 
tlte  rcmainmg  partnenrbad  autl^o- 
rliy,  nnicr  ibat  i¥)wer,,  to  give  .to 
tl^e  (iaf^adant  u  note  for  the  pay- 
raent  of  die  ^tx-p^nces  under  the 
'fords'  act  mi  behalf  of  theni- 
^£ire«  and  the  retiring  partner. 
Burtott  and  Others  v.  IssiU,  Af. 
^a4.  Page  267 

3*  By  clt!ed,  A>  and  B»  covenanted 
to  bei^onie  partuei^  ib  the  business 
of  af  iBv  doUitt^rs,  for  t^n  )rears,  and 
that  /.  shouU  advance  .20,(XXV,  as 
n  p^*  ihfL  capkaLfo^  carrying  on 
[1r  buiinesg^  and\that;B-  should. 
4  k  like  sum  ;  ,th^t  A.,  during 
lldit  Li  n  iia  M  ti  e  of.  the  parbiersh^), 
'^jfliioufd  have  out  of, fli^', profits^  if 
''^UlRSeAl/^rJ  if  nbC  pCit  of  the  ca- 
"mtaL  2(taW^)^  phare  of 

'  pi^  prlifits.'  ^ ;  JB.'.  (hen  cove^Vanted 
^atti  xik  il)e  determihatiQn  of  the 
'•btetttebhlp  byoffusion  of  time, 
^^thtf'siitn  br^;00or.  shbuia  be  re- 
Hiid'td-'A;  tbd't  B.  should  gua. 
'Tifi^^e  alfaAts  arid  oaj  all  losses. 
^  *  IVi   an'  iieti  on  b  ro  ngTi  t   upon   this 
det^d   to  recover   %hc  ^0,000/,  at 
'die  expiration   of  the-  ten  yt-ars, 
-'.{(he   dcfi-ndaiit   |^1euded,    ttmt  the 
*  deed  was  execuiud  by  huj  af  shift, 
^^h  pursuance  of  an  usurious  agree- 
ment.   That  pJea,  upuu  Iss^ue  join- 
ed,  was  ucgutivcd  by  tTic  verdict  of 
df  the  Jury,    and  judgment   wks 
^J^t^ti  by  the  Comt  of  t-T'   for 
.^^Bie^jpliuntiiTti :  HLld,  upon  efror  in 
^'<JV1l.,  that  11  rter  that' finding  tie 
^^6tt  must  be  taken  to  discl«>^L"  tfie 
*;fcajt,  iritctltion   of  the  psirtitv^,  aiid 

;HhatH  - 


5>/iri/3J^ 


PERJURY. 


I  <^  jp  I  iu  nti  iTti  ■  II  u  1  d,  ^  poTi  e  fro  r 
V1l.j  that  urter  that'  finding  i 
}6ttmu£t  be  taken  to  discl«>^L'  t 
ajt/iritctltion  of  the  psirtitv^,  a 
that  it  t^^aiJjiji-thCrLfure,  vuul  ii\u}D 


fi»(ce 
c^fof 


jfHJmclq  oj  f/*)Jd3l)in  acv^^  suuhn  i 
iQ\  ,^ofBA«M£AG^eiki'3vib  m 

.aaiiii-ri*  y'^h  ,1vMt  b*^***.    bl'^!»  ^^'m,^'"  ' 
l^j^  pawobrokcr  is  a  broker  within 


tDe5G*%c\S0.  s^.,Mdf  tbere^ 
fore,  subjiet^td  tftd'tamknipt  laws. 
A  person  who  Jb|d  formerf  j  taken 
in  goods  up6n  'p^ge,  but  had 
ceka^>td  4biM,'^im^i^at^ng 
to  sell  the  unredeemed  pledges* 
thereby  carriiiflf^eU'&ie  trade  of  a 
pawnhit>ktt,^aiid  ^sAbjyifet  to  the 
bankrupt  laws.  RatoUtuon  ▼•  Pear" 
son,M.2.<r/^l/AJ'l  Page  124 
2.  A  pa,wii^)rok^>9S'^(^rigl^tc|.seIj 

upr^deeroM>p1^4ei;  ,^Jmfi^' 
piratioo.  01,  c^^jear  ii]jm jgeJ^ 
the  goods,  werf  jilpd||e^^igfv^^ 
original  owq^  t^dprjuf|[|  vtKa|i^- 
cipal  apd  intei^t.  df^%\ufi(9^^ ^' 

.  PENAL  AQmO^\..iol 

1.  In  order  to  constiiit^^h^'y 
of  Iretphi^  a  setlteg'  dog 
S  and  6  Anne,  WH.  'iti 
musl  be  kept  for  the 
.  kSling  and  destroVl  ^ 
therefore,  ^H^6t6  4  fii 
at  the,  thne  wn£li  w6l 
fence  wps  ch^t^ed^^  tif  [. 
comrtStted;  'fti€:fio§ '  ^  * 
arid  never  Weill  feir^ 
with  fti  mftii!^;  ifil 
to  be  >ti  dffttitfe'^flii 
tiite;    \^ayAiFrf#i9 
^iridSO.^ 

'  Vdrktoii^e,f15fc6&p< 
^  ceiVlng'^Wtr?  ff8&? 
'^oft^fe•tflo?'*Af^% 

ofsuchiatttttiaffii^ift^i 


at:  .j'.^^h  Ji^ 

uJ-  irs mates' V»J.lla^ ad*  agiaia 
PERPETUITY. 


» 

KgHfffot 


Y!i;)i 


,    ,  PERPETOITY.„  . 


.fiwiil  Uiut 


jb  'to  -.a-i.ii  '..;PlfcQXr;u:.  '(i  r    .i* 

tVl  o-^^I   PLEADINGS-  ;v.  , -  '■ 

^l?<rWelH«g,  the  coBditioh  of  which 
^^S^;^fflat-^..  aSi  iub^litribatofKif 
'"i^pi/,  should  i^ir  and  truly  ac 
^^b6MA^^  in  ntoiped  vetlam  which 
^^KM^^^Aould't^ceive^  aod  should 
^^^^ay  to  tne'  cbn^mlBsioiiers  the  du- 
ties pajrdile  for  such  stamped  vel- 
lum, aij^'^l^a'the^ -price  of  such 
9ther  i^ith  all  xnooiea 
tild  receive  on  account 


J^  mi^  (^Ues  on  personal  legacies 
•;^^a^4  J^tfVe.^O(>a<;Ke&,  ^.,  as  sqb- 
Ij^^tripji^jr^  ^^poities  indebted  to 
'j^^'e'Jkiing^tfa  Certain , sum*  and  af- 
',^ef;i|fttj(;^  ^6<powe8„ bankrupt,  and 
j^  j^ljfa^  Ji^,  cprMfica^e*    A  sci.  fa. 

Winj  i|][%ipca|r^§  jj^ued  uf^  .the 
i)  W^^t^^-'fl*^  ^  ^^^  ^ujrcu^i  paid 
to^  IHfPiSt^^'?^  ^?'>ccwnor(Mpi^  the 

^^IrefepiaiM  th^  aaflfi^;  f[eld,4ft,^ 
^j^tioh  Drought  by  J;ne>  fUf,f±j(to 
9#W«y  te  ^m^  frpi?>^.tlie.banTc^ 

mi'^f^  mw^*i  w^,M'^ 

2.  Declaration  stated,  that  in  con- 
siden&ii^  aifc^p^tS^^lAd  as- 
sign t^  4eff^^^.,«^v,ti!yi,^of  ex- 
change,  defendant  undertook,  &c.; 
and  then  av£raed.  |hi^  plaintiff  did 
assign  the  bifr.  ^  It  ipptured  that 

JTlU'dlWdl. 


PLEADING.  I...      ;///^q         IflSJj 

^nlunti.ff. should  give  up  Uie  bill  lo 

^  Bi^defehfi^t;  the  latter,  hoi*  ever, 

ipavin^  pver  the?  proeeetfe  of  the 

'.Din  tb  the  piaintjfL     In  puriuance 

!  ^'  qf  th^  ^teement,  the  pmintlif,  by 

'   'd^ed,  assigned  to  the  defoidani  the 

bin,  and  all  sums  of  monty  due 

"thereon,  td  and  for  Uie  defenoom's 

o^vk  use ;  ahd  the  defendant  eove- 

nanted  lo  pay  to  the  plaijntiiBrjijwm 

equal  to  any  money  110  lihoiilo^xp* 

ceive  op  account  of  the  bil) ;  ^eid, 

that  th0  decliaration  imported'^t 

the  plaintiff  had  made  ^  ^sc»||ita» 

assigument  of  the  bUl.  ^d^^i^nh 

sequently,  that  the  asiuignmej^^ 

evidence  being  only  cond^tiopflt 

tills  was  a  fatalvariancie^  yofH^dn^ 

.  Assumpsit/ ip'  consideraUpik  Ij^ 
the  jpWrttlff,  'fdr  (he  accftxnmo&- 
tion  and  at  tne  request V4^jr,i|e 
defeA4iint,  ^  wduld^'^'  a9cep|; '  ciH^n 
bills  of  dtchlmgei  ^d;waul^  .'dp- 
livi^r  them  sbWc^pted  tp?t&ej&- 
fetidant,  in  ord^K  t^t  fi^iQwt 


ne|^tiate„  the  .  sam^  ^^^^  ^f<i8!P 
benefU,  defeDd>^^i  ;u^derfopVf^ 
provide  mqn^  ^^^^^)^t?^ld^ 
the  said  bOls  W  tliey*d?caa^jm^ 
and  to  Indeinnliy  thf;  plf^n^^n 

:  .  any  losi.pr^Uann^e  Dy^^pafWj^j^ 

the  acceptance  thereof/   Breaclif 

'  that  the  defendant  did  iiot  provide 

money  far  the  bills,  nior  bdemoify 

,     the  pfaitiiiif  from  damage^  by  rea- 

•  sofl   whereof  the  plaint#lf,  as  ac- 
^  ciptor,  wim  forced  aad  obliged |o 

pay  lo  the  holdt^ra  of  the  bilb  cer- 
1  tiilii,  ^uuii;  of  tnon^y,  with  interejit, 

•  charges,    an^   ^xpeqscs  :    Held, 
upon  deii)urr€r»    that  a^   (ilaintifr 

I  ujiglu  be  entitled^  4pon  ilm  (Xecl^- 

.'atiori,  tu  recover  i^pecial  dAniage,ja 

set  -  o  lY  T%  as  n*^  t  a  gpad  p!  e  a,   lffif4- 

4.    Dedaration    upon   four  bUJii    of 
exdiauge.    Plea  iu  bar,  that  dc-  ' 
fendant  was  indebted  to  plabtiffi 
in  dWet^UkiimitiCmMBej,  for 
goods  9o)d, -and  that, foe  securuur. 


wm 


PLeAOi*&. 


t«^  tM'  fMMt  tiie  Md  itereral 
Hmm  of  fftdofey,  dcJfeMNmt^  before 
•hU  'bankruptcy,  Mcepted  c  Ml  of 
.«xclniiges  drawft  by  the  pMrttflT, 
Ibr  Mid  in  payment  of  one  ^  the 
«ald  «ef«nl  mtur  of  nooey  m 
^cAr  he  mm  so  indobted  as  afore- 
«Mt  IMd  tfaat>  he  had  Accepted 
eoth*  of  the  several  bills  of  ex- 
thflnge  for  which  the  action 
wa9  brought,  m  pttfonem  of  one 
other  oC  me  said-  aefveml'  same  of 
mmUBy  in  wbwb  he  so  stood  in- 
diAiied  as  aforesaid  The  plecr  then 
elated,  that  defoadam  had  dvdy  be- 
eoMte  bankrupt^  and  that  the  bflls 
of'texehang^  ventioived  in  the  de- 
chBMtion  wereprov^able  undi&rthe 
commisston ;  and  that  the  plaintifiy 
being  creditors  for  the  amount  of 
the*  nDney  comprised  in  all  the 
aeveral  bnls,  proved  the  amount 
of  one  bill  only  nnder  the  com- 
flsisnaiiw,  anA  tneveby"  made  their 
eleeden  to  take  the  '  bcneftt  of 
th«€0Miflssl<)Vi\  net  eniy  with  re- 

rt  to  the  delit  ao  pi^avedi  but 
aato  the  bins  aiidd^ts  men- 
hi  the  deekuratibn:  Held, 
denwitfer,'  that  this  plea  eould 
be  eapported  Arst,  because  llie 
•  pi^Mr  of  a  debt  tinder  «he  cdm- 
'  ndariw  of'baiAttiptcy  cannot  be 
"  plaaded  in  bar  to  an  action  at  law 
'  bMNigltt  'for  the  same'  debt  i  se- 
*«  «efydTy,   Hist  the  election  of  the 
'  ereditor  to  take  lihe  bitaeAt  6f  the 
' 'cdismssston   ia  eotifiaed   by  the 
•4e€?.9;ic.rfll.  j,14i  to  the  debt 
^aesMly'p^o^M^^JlmddM^mt  ex- 
-'MMhd  td'difilttntil^elAifiejiisd^  ge* 
**^<4Mtrfifd«i^>^ftlto^ftiife»tiitiei  Hhrt^ 

♦5;;'m';#iV?*%.t<pi>a?K«rHi  ^fytStnted 
^^  'fto'ttyk  qtiestioM'i^p^Mt^  Which 

'  the<lEl#^i8  dbuMfyVfi^  t^  tK)n. 
V '*«f^«i*  «*  ^  piTMhlie'^paya 
^  '^^A$m^!>§mi^^ii  th^t^fore, 
»;  «#lie«%'a  fiHiiiy/ifaavki^  0ti  board  a 

;;^w^reii««f^  bj^  lawrMi  foiri  of 


another  >eii^,  aM^  pttHr^SSnga 
were  instituted  by  the  o#n^  of 
the  latter,  ^  compel  the  own^  of 
the  fbrmer  to  mlike  good  the^da- 
mage,  tmd  the  former  vessel  was 
detained  until  bail  was  giTen,  and 
pemMng   sack    proceemngs,   the 

'  agents  of  the  owners  of  the  vessel 
detahied  agi^eed,  od  the  owners  of 
the  damaged  Vjessel  r^oondn^  ail 
claims  on  the  ether vessel^and  on 
their  proving  the  amomit  of^'the 
damage  done»  to  thdemnif^^tfrnn, 
and  to  pay  a  stipiflated  surmt)^  Way 
of  damage:  Held^tiuct  there  Wing 
contradictory  deds(oft»  as  to  the 
point,  whether  Mp  owners  Were 
liable  for  an  ii^ory  done  while' dieir 
ship  was  imder  thecDntttMd  eiPthe 
pilot  required  by  law,  there  Wiu  a 
sufficient  oonsideracioii  to^  sastain 
the  promiipe  made  by  theageMk  of 
the  owners  of  the  detalhed  vet^l, 
to  pay  tlie  stipulated  'dami^es. 
Lof^ni^e  and  Otketr  n  BbrtiHe 
amd  Another,  M.  20.4^  Bitg^  117 
6.  Where' in  an  actiefroo  a  p(m^  of 
insurance  en  ship  v& thef  taual  Wrm, 
for  twelve  mbnths,  at'aea^aHd  in 
port,  the  loss  averred  was  a^  fol- 
lowii ;  {that  ^e- ship  iMvfo^  ar- 
rived I*  the  hteb^w  'of  St.  J,, 
and  discharge  t)er'clirgt»,^yW 
caine'iiecesBaty  tb-'^lae^  4iii^;4md 

'  she  was  aecotdiflgljr'plifi^e^^  fti  a 
graving  dock»  there  tp  bei^{MiJ)red» 

^ttrid  neitt'ie  a  tertflud'IbMlf  i^  tl^ 
grtMiig^dotfk;  kndthilk'Mbirt^e 
was^  there,  by  ithe  ttdleAt^^STkhe 
wittd  Md  %eat«iec^^ti  ^»itf  «H»wn 
over  on  her  sidoi  WbefehyC^e 
at^aek  «9ie  )^bund  wMi  gndit  vio- 
k^ce,  and  wa8'bi%eli!^,^^^''fl(&ld, 
that  this  w^s*  a  ktetHiHih^teajge- 
neral  wiordi  df ''thb.  |^?^,  ""^all 
other   perito,  itmmi  kn/^ikVor- 

-  tanes>^Ae.^'  for'wMHi  thj*' iitider- 
wiitersr' were  fikAl^i^ 'Held;' idso, 
thfl^  the^bovefoebb,  Willi  the'ad- 
cMdAal  «iNnMlriAtilHdtfW^^'be- 
ing  twvwMhitb  fba  wAterWthe 
graving 


PLSAXHNG. 


,Mm 


,  flnurio^  d«ok  wkctn  4he^tc^ent 

. ,    tiapp«ped^  didn^t  anoont  to  #  less 

by  pmlfr  of  4be  sea.    PkMips  v.. 

Barber^  M.%G.4f,  Page  116 

?•  The  coDduion  of  ^  bondi  after 

.reciUog  that  defendapt  and  J,  S- 

had   .wlivered    and  indorsed-  to 

..^e  plaintiff  a  bill  of  exobaage, 

,    drawn  bj«/.<S.  and  aceepced  by 

:    A^  B^  was|,tbat  defendant  and 

.,>y«S*r,or   either  of  tbenH   their 

..n^^H's*  ^c*  should  pay  or  cause 

p.  t^be  paid,  to  the  plaintiff,  \m  ex- 

,  .  i^cutorsr  &c.  the  sum  secured  b^ 

the  billy  within  one  mpnth  after  it 

should  become  due  and  payable, 

,    in  case  it  should  not  be  then  paid 

.b^.the  acceptor,  to  the  plaintiff, 

,    his  exeeutors,  &c.  according  to  the 

tenor  of  the  said  bill,  together  with 

interest  from  the  time  the  bill  be- 

..    came  due :  Held,  that  to  an  action 

on  this  bond,  it  was  not  a  good  plea, 

that  the  bill,  when  due»  had  not 

^  bean  presented  for  payment  to  the 

;i  acceptor,  or  that  due  notice  of  its 

, .  dishonour  badnot  been  given  to  the 

.  defendant  and  J*S*9  or  either  of 

them*  ,Murra^y,  Kingt  M*  2  6.4. 

,  165 

8^  It  js.ni^t  any  deftneeat  law  to  an 

>  action  .on  a  boad  againft  a  surety, 

.  that  bjf^  pi|rot  agreement  time  has 

,  „ .  been  giyeEf  to  the  principal.  Daveu 

X.  8,G.>-...'    ;".,.;  ^  187 

9r  A«WWw|iF«U  H§  HHHi  a  bill  of 
»rl.^M*WgptfWW«^  «^.  trading  cor- 
^ ,  f  dpfntJ9R^  .wM«l  tpi^^er.  of  drawing 
,.  ,,^  acqpptingi  biDb  isiji^ognized 

.   .  %^n  an  action  byap  f^mitrator 

.   ngon  a  bill  <if  exchange,  payable 

to  thetest^tor,.  li^ut  aocepted  after 

bis  dc^  it  wfis  belflv  that  the 

nt^Auie^or  limitatfonfi  b^na  to  run 

,  firppi  the  Imt  of.  panting  the  let- 

,    terftof  fidminiatimtion,  and  net  from 

f.  thff:  tpfnf  the  bills. 'becfine  due, 

,  .the^il  bf^  no'Ciaiise  of  action  un- 

,n  tiltl^^fe  is  ^.par^y  capable  offing., 


Am  agnitifaaimig  Ippwji  iufhis 
baada  b^a^g  to JMai^pnliipipal, 
puraluwes  with  it  a  billr'ofi  {ex- 

•  ctongey.  whids  he  indo^set/ape- 
cially  to  'his  pnncipai;  t)^  kitter, 
at  tbe  time  of  tiie  indorseme|ii^«9as 
deady  but  that  fact  was  na(t<fctiOwn 
to  the  i^eat :  Held,  that  Ub%  pro- 
perty in  the  biU  passed  to  tbovad- 
ministrator  of  the  prineipair  and 
that  he  might  therefore  sue  <  upon 
the  bill  in  that  character:  Held, 
also,  that  the  administratar.was 
only  entitled  to  recover  iiiterest 
unon  bills  accepted  after  thedaath 
or  the  testator,  from,  the  time  of 
demand  of  payment  made  by.^e 
administrator,  and  not  freni.'  ;tl)e 
time  the  bills-  became  due*. 

Where  the  declaration  stated  tlie 
drawing  of  certain  bilk  of  ex- 
change, and  their  aeoeptnuieoiAer 
the  deatb  of  the  intestate^  the 
granting  of  the  letters  of  admini- 
stvation  to  the  phinti6&  the  de^d- 
ant*s  liability*  Acs  "aad.  thO'^de- 
fendaoi^  pleaded  that  tho  ea«ii|e  of 
action  old  not  accrue  witl^. six 
years,  to  whicli  the  plaintiff  jre|j4ied 
generallyi  that  it  did  awf|]|l<«^in 
six  yemai  It  was  be)4'«yi9li'!^e 
replicatioa  waa  goo^I. .  .  Abtsfay, 
▼.  The  Eat$  hdk^  Gm^Hm^i.:^M. 
9G.4t,  .     Ps^^O^ 

10.  In  tvespaas^thefimtcaunt^ithc 
deelaratioa.stated,  tfiat  the4e£i^d- 
ant  assaulted  and  iBiprisene4  plain- 
tiff r  andfl  dating:  snob  in^pwon- 
menti  siruak,  j)i4led,  a«id.ai#ed 
bittiaboat.  .  Ji^|tificfiv(^  MMide- 

.  fe94^/.nnSff9l^iil4QIPli<fi>.wder 
pnipessipfieaurt3iiin4.tbaf»p|a«Ntiff, 
whils|tM^o|i#p4^h^ipi^40n4Hated 
Uipsplf  iu  a  violent  manp^  <jde- 
fenda^t  nnon«a%,^a9d  to  «f9VQnt 
hia  esqap«i|atvuGkir4o>r;  Jl^tf,|hat 
thia^IaUfr  part  of  th^  jns£i^|ion 
not  bei^g  fsrayef),  tte  |A«s»tiS;;was 
entiiM  tn<  judgffMiBt|,a«d'4hat  it 
waatn«^.  neae^^fu'y  <fn  new  .iwgn 

Held, 


lOOS 


PLEADING. 


Heldt  alio,  the  teooiid  count  of 
the  declaration  (which  omitted  the 
battery)  having  been  justified  by 
proof  or  the  writ  and  warrant,  and 
arrest  under  them,  the  plaintiff, 
aMiotigh  one  aasault  only  was 
proTe£  was  still  entitled  to  judg- 
ment, lUving  proved  the  trespasses, 
as  laid  in  the  first  count.  Phillips 
.v.  Howgate^  M.  2  G.  4.    Page  220 

!!•  Where  the  plaintifi  were  cre- 
ditors and  defendants  debtors  to 
r.  and  Co.,  and,  by  consent  of  all 
parties,  an  arrangement  was  made 
that  defendants  should  pay  to  plain- 
ttft  the  debt  due  from  them  to  7. 
and  Co.:  Held,  that  as  the  de- 
mand of  T.  and  Co.  on  defendants 
was  for  money  had  and  received, 
the  plaintiffs  were  entitled  to  re- 
coveTi  on  a  count  for  money  bad 
and  i^pcdved»  against  the  defend- 
ants.  Wilsom  v.  Couplaiui,  M. 
2G.A.  228 

12.  The  condition  of  a  bond,  after 
reciting  that  A.  B>  and  C.  had  filed 
a  bill  in  equity  against  £.  and  />•• 
was,  that  the  oWgor  should  pay 
all  such  costs  as  the  Court  of 
Chancery  should  award  to  the  de- 
fendants on  the  hearing  of  the 
cause:  Held,  by  three  justices 
MMottCJ.  dubitante)  that  the 
death  of  £.,  before  any.  costs 
awarded,  could  not  be  pleaded  in 
discharge  of  the  bond.  KipUf^g 
v«  Tmrmtr.  A/.  2  G.  4>.  261 

IS.  In  order  to  constitute  the  offence 
of  keeping  a  setting  dog,  within 
the  5  and  6  Atme,  c.  14.  s.  4<^  the 
dog  asoit  be  kept  for  the  puq>ose 
of  killing  and  destroying  game; 
aMU  .therefore,  where  it  appeared 
that*  at  the  time  when  the  alleged 
^  iwas  chAiged  to  have  been 
the  dog  was  tied  np, 
ratt  out  into  the  field 
this  was  held  not 
So  be  «a  ^ftMce  wkhin  the  statute. 
i#ywairf  V,  Hommr^  H.  2  mad 
S  G.  4.  517 


14.  «7.  8.  being  the  master  of  the 
workhouse,  appointed  by,  and  re- 
ceiving orders  from  the  Marfians 
of  the  poor  of  the  pari&  o£  W^ 
bought  provisions  from  A*B^  dqht 
of  such  guardians :  Held,  that 
A.  B.  was  liable  to  the  pemd^  of 
lOM.,  imposed  by  the  55^.3. 
c.  157.  8. 6.  West  y.  Andmo€^  H. 
2G-4.  Pagea» 

15.  A  printer  cannot  recover  Ibr  la- 
bour or  materials  used  in  piioUjig 
any  work,  unless  he  affixes'  his 
name  to  it»  pursuant  to  the  d9  CS. 
c.  79.  t.  27.  Bensleif  v.  Bignatd^ 
H.^mdSG.^  S35 

16.  An  action  at  common  law  .irill 
not  lie  for  disturbing  another  in  die 
possession  of  a  pew,  unless  the  pew 
be  annexed  to  a  house  in  the  pa. 
rish.  MaintoariHg  v.  Gilei^  H. 
2  ^d  3  G.  4.  356 

17  Where  jud^ent  of  nonsuit  had 
been  given  m  an  action,  brought 
against  an  infant,  it  is  no  gromid 
01  error  that  the  infiiot  had  ap- 
peared by  attorney.  Bird  v.  P^gft 
f/.  2  and  3  G.  4.  418 

18.  Declaration  •  stated  that.  def(^- 
ant  covenant cjJ  to  obi}  .;' V'r  hy, 
and  peribrnt  an  aw&rd,  luid  (bat 
he  would  noE  prevent  the  arbitra- 
tors from  mAjng  thetr  avard-  It 
then  .stated  that  Use  arbicrator» 
made  their  avisrdt  an  J  thert^y  di- 
rected the  c!f Teadant  la  pjQ-  s  cer- 
tain sum  tbLTciii  meTUiooi^^  and 
alleged  as  i\  breach  of  the  cove* 
venant,  thai  tlie  Uefeudaol  dki  not 
pay  the  suni  ^iii  arded*  Pktt,  that 
before  the  u^^arJ,  defeodldC,  by 
deed,  revoke  d  the  ^{^honiy  of  tlte 
arbitrators,  'if  whicli  rc%i»catiou 
they  had  ncit^e:  Held,  upoa  de- 
murrer, thai  lefiLiclai^t  wms eotlUed 
tojudgmeul,  oJtb  ougb  ir  ^Kwaied 
by  the  plea«  thut  be  had  been 
giuil^  oTa  breach  of  the  coveaant 
to  abide  by  the  award  by  levokii^ 
the  authority  of  the  aibitrstors, 
the  plaintiff  being  entitled  to  re> 
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/fioTer  dam^es  only  in  r^cct  of 
.  4he  carn^e  oi'  actioD  atatea  in  his 
\  ^daratioQt  and  not  in  respect  of  a 
1  cause  oractjk>n  displps^din  the  plea. 
.The  second  count  of  the  declar- 
.  ation  stated  the  deed  of  reference, 
^  an^  then  averred  that '  defendanjt 
*^^  duly  before  the  making  of  the  award, 
.  hinder  and  prevent  the  arbitrators 
^  Frons' iDaking  their  award  in  this; 
J  that  the  defendant,  by  a  certain 
:  deed  |n  writing,  signed  and  sealed 
^  by  hiiii,  after  reciting,  as  is  therein 
recited,  did  revoke  the  authority : 
'^  Held,'  upon  demurrer  that  this  was 
'  an  auction,  not  of  the  mere  legal 
"'^ect'of  the  deed,  but  of  the  fact 
.,'  of  revocation,  and,  that  it  was  un- 
ftiecessary  to  state  that  the   arbi-. 

*  *  trators  Bad  notice  of  the  revocation, 
*'  ifaat  being  necessarily  implied  in 
**^fl!e  averment,  that  the  defendant 
'  had  revoked  the  authority.  Marsh 

*  V.  BuUeel,  H.2  and  3  G.4. 

Pa^eSD? 
19*  The  .contractors  for  makmg  a 
'  iiavigable  canal,  having  with  the 
'  permission  of  the  owner  of  the  soil, 
-'•erected  a  dam  of  earth  and  wdod 
^  *  upon  his  close,  across  a  stream 
•'  ther^j'f^r  the  purpose  of  complfet- 
.'■ing  their  work,  have  a  possession 
* '  simiclent  to  entitle  them  to  main- 
',  tain  treispass  against  a  wrongdoer. 
Djfsbn  and  Another  v.  CoHicky  E, 
SG.4.  600 

to;  Where  a  iibellous  para^aph,  as 
-  provef!,  (;ontained  two  relerences, 
''  pj  wKich  It  appeared  to  be  in  feet 

*  <he  language  of  a  third  person, 
'*  speaking  of  the  plaintiiT^s  conduct, 
'  tnd  the  declaration  in  setting  it 

out  had  omitted  those  references : 

Held^  that  these  omissidns  altered 

.the  sense  of  the  remainder,  and 

'   that  the  variance  was  fatAl.   Cart- 

\:  •wrigfit  y^iVrighi^  E.  3  G.  4.     615 

21-.  lo  an  action  oA  bill  of  exchai^e, 

* '  the  deA?hdant  pleaded  non-asuiiip- 

sTt  to  all  but  a  part;  and  as  to  that 

Vol.  V. 


part,  a  tender.  HopHcatidn,  tliat 
af\cr  the  cau^c  of  action  accrued, 
and  before  the  tender,  tJic  plairitffF 
demanded  the  sum  tendered;  HeW, 
that  this  issue  would  only  Be  si}f>- 
ported  by  proof  of  the  deman«i'<bf 
the  precise  sum  tendered.  Rhi^s 
V.  Griffiths,  E.  3  G.  4,     Page  630- 

22.  An  action  lies  for  the  mdliciotis 
prosetiutiou  of  a  bad  indictment  for 
perjury :  Held,  also,  that  a  couht 
stating  that  defendant  had  mali- 
cionsly  indicted  plaintifF  for  wilful 
and  corrupt  perjury,  is  good  aftter 
verdict,  although  the  cotknt  did 
not  set  out  any  indictment.  Fh- 
peti  V.  Heam,  E.  3  G.  4.         ';«4 

23.  A  petition  addressed  by  a  cre- 
ditor of  an  officer  in  the  army^o 
the  secretary  at  war,  boni  fide  and 
with  a  view  of  obtairiing,  Uirowh 
his  interference,'  the  paprraent  of  a 
debt  due ;  and  cohtamn^  a  state- 
ment of  facts,  which,  thoagfar  derp* 
gatory  to  the  officer's  character, 
the  creditor  believed  to  be  ti*ne, 
is  not  a  malicious  libel  for  whR;h 
an  action  is  maintainable.  In  such 
an  action,  even  upon  the  general 
issue,  evidence  may  be  received 
to  9he#  that  the  writer  boni  fide 
believed  the  facts  stated  in  the  pe- 
tition to  be  true.  Fairman  v.  /t^f, 
JB.  3G.4.  642 

24.  A  count  stating  that  defendant 
had  and  received  to  the  ta^  bf  the 
plaintiff  a  cert^n  sum  of  money, 
to  be  paid  by  the  defendant  to  the 
plaintiff  upon  requecif.;  and  the  non- 
payment upon  request,  and  that  the 
defendant  com^erted  and'^isfioted 
thereof  to  hisOwnUie,^  bad  a)>on 
demutrer.  (htomv.^^titkri'E. 
3  G?.4.  /i       «62 

25.  In  an  original  writ  the  d«feiidant 
was  detmbedsas  7.J^.vef  Oj^in 
the  county  of  M,  npon  a  writ*  of 
error,  brought  to  reveiMrth^  out- 
lawry ;•  th^  e^nir  a«si|(ned  was,  tlUit 
T./?.  was  not,  before  or  at  .the 

3  U  tteie 
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.  time  of  the  original  writ,  of  or  con- 
versiknt  in  C.  aforesaid,  and  that 
there  was  not  any  town,  hamlet, 
or  place  of  the  name  of  C.  in  that 
county.  Plea  to  this  assignment  of 
errors,  that  plaintiff  prosecuted  his 
writ  with  intent  to  declare  upon  a 
bond  made  by  the  defendant,  by 
which  he  was  described  as  T.  B. 
of  C.  in  the  county  of  M  •*  Held, 
that  this  was  an  estoppeh  Bonner 
V.  IViUnnson,  E.  S  G.4.  Page  682 

26.  A.  covenanted  that  he  would, 
from  time  to  time,  at  the  request 
of  jB.,  avow  and  confirm  all  actions 
that  B.  should  bring  in  respect  of 
a  bond,  of  which  A,  warn  the  obligee, 
without  releasing  the  same.  De- 
claration stated,  that  B.  com- 
menced an  action  in  the  name  of 
A;  against  the  obligor,  of  the 
bond,  and  that  A*  did  not,  although 
often  requested  so  to  do,  avow  and 
justify  the  said  action,  but,  on  the 
contrary  thereof,  executed  a  re- 
lease to  the  obligor  of  all  actions, 
bonds,  &c>  by  reason  whereof  the 
plaintiff  was  hindered  from  re- 
covering the  principal  and  interest, 
his  costs,  and  other  expenses: 
Upon  special  demurrer  to  this 
breach,  it  was  held,  first,  that  the 
averment  of  request  was  unneces- 
sary, and  that  it  therefore  required 
no  venue,  inasmuch  as  it  appeared 
that  the  defendant  had,  bv  execut- 
ing the  release,  disabled  himself 
from  bringing  any  action  upon  the 
bond.  Secondly*  that  it  was  no 
ground  of  demurrer  to  the  whole 
breach,  that  the  plaintiff  was  not 
entitled  to  recover  the  special  da- 
mage. Amoty  V.  Broderick^  E- 
SG.^.  712 

27.  Debt  on  a  bond  given  to  plaintiff, 
as  treasurer  of  a  frieodJy  society. 
Plea,  thattherulesof  thesocietyhad 
not  been  confirmed  at  the  quarter 
sessions,    pursuant    to    SS  C  3. 

^  c.  54. :  Held,  upon  demurrer,  that 
'    »3 


the  plea  was  bad,  the  bond  b^og- 
a  good  bond  at  common  law.  Jones 
V.  fVodlam,  E.  3  G-  4.      Page  769 

28.  A  plaintiff  paid  into  his  own  bank- 
ers a  cheque  of  250^  drawn  upon 
tliem  by  a  third  person,  which  they 
received  without  any .  objection ; 
and  in  the  course  of  the  same  day 
the  drawer  of  the  cheque  pasd  in 
a  sum  of  money,  part  of  whiok  be 
particularly  appropriated,  leaving 
a  balance  unappropriated  of  237/- 
The  bankers,  who  were  th«i  credi* 
tors  of  the  drawers  to  a  large 
aoKMint,  wrote  on  the  next  room- 
ing to  the  plaintiff  statiag»  that 
the  cheque  was  not  paid,  but  that 
they  would  keep  it  in  the  hope 
of  there  being  money  to  pay  ■  it ; 
and  on  that  day  a  further  un- 
appropriated balaiaee  was  paid  in, 
making  altogether  a  sum  exceed- 
ing the  plaintiff's  cheque:  Held, 
that  under  these  circumiAances, 
the  plaintiff  might  maintain  money 
had  and  received  against  the  bank- 
ers, and  that  the  Tatter,  being  his 
agents  for  receipt  of  the  money, 
could  not  appropriate  the  baiance 
to  the  payment  either  of  their  own 
general  laccount  against  the  drawer, 
or  of  two  cheques  presented  on 
the  same  day,  but  subsequently  to 
that  of  the  plaintiff,  and  paid  by 
them.  Kihby  v.  Wiiliowu,  T. 
and  Others,  3  G.  4.  815 

29-  Declaration  for  tithes  bargained 
and  sold.  Plea,  that  before  the 
exliibiting  of  the  plaintiff's  bill, 
the  defendant  paid  to  the  plaintiff 
a  sum  of  money,  parcel^  &c.  in  dis- 
charge and  satisfiiction  of  the  pro- 
mises in  the  declaration  men- 
tioned, and  that  plaintiff  aec^ed 
the  same  in  satisfaction  and  dis- 
charge of  the  promises.  Repli- 
caticm,  that  before  the  exhibiting 
of  the  bill,  the  plaintiff  had  sued 
out  a  latitat*  and  that  the  defend* 
ant  did  not,  before  the  plaintiff 
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sued  out  Uiat  writ,  paj  the  plaintiff 
the  said  sum  of  mooey  in  manner 
and  form  as  the  defendant  had 
allied.  Upon  demurrer,  it  was 
held  that  the  plea  was  bad,  because 
it  did  not  all^e  the  paTmeot  to 
have  been  in  discharge  of  the  eosis 
^md  damages  accrued  by  reason  of 
the  noD-performance  of  the  pro- 
nsises.  Francis  v.  CrywU^  T. 
SO.^  Page  886 

PLEDGE. 

^.Bod  B*  having  agreed  to  purchase 
cottons  oo  their  joint  account,  di- 
rected their  broken  to  purchase 
4he  aane.  These  purchases  having 
been  made,  warrants  or  orders  for 
deUveiy  were  taiade  out  in  the 
of  the  braioeEBy  and  the 
rere  left  in  their  pes- 
I  the  brokers  of  A.  Im- 
mediately after  the  purchase,  B* 
paid  Am  one  half  of  the  value. 
After  considerable  purchases  had 
been  made,  the  bnokers  wore  in- 
formed that  B.  had  an  interest  in 
.the  goods  Durchased;  A*  after 
tlhisy  diivoted  the  brokers  to  pro- 
cnre  him  a  loan  on  the  security  of 
the .  wanrants,  and  C.  advanced 
money  by  disoountiof  bills  drawn 
by  A.  upon  the  brokers,  as  a  se- 
curity for  which,  the  whole  of  the 
warrants  were  deposited  with  C 
by  the  brokers.  While  they  were 
so  depositodv  the  brokers  received 
directions  both  from  A,  and  B. 
to  make  a  division  of  the  goods 
held  on  their  joint  account,  which 
they  did  by  appropriating  specific 
warrants  to  eadi  party,  and  which 
division  was  approved  of  by  both. 
Before  the  bills  became  due,  the 
brokers  were  directed  by  A.  to  get 
•  one  half  renewed,  which  C.  agr^ 
to  do^  and  discounted  fresh  bills, 
and  the  brokers  then  left  in  the 
of  C,  as  a  security  for  the 


money  thus  advanced,  the  wammu 
belonffing  to  B. ;  C,  however,  not 
then  knowing  that  B.  had  any  in- 
terest in  them : 

Held,  first,'  that  the  first  pledge 
did  not  transfer  to  C.  any  interest 
in  that  part  of  the  goods  which  be- 
longed to  B.  Semble,  that  a  sale 
by  ooe  of  two  tenants  in  common 
of  the  whole  property,  is  a  con- 
version as  to  the  auare  of  one,  and 
consequently  that  trover  is  main- 
tainable: 

Held,  secondly,  that  after  the 
partition  had  taken  place,  the  te- 
nancy in  common,  if  it  ever  had 
existed,  was  determined,  and  that 
being  so,  the  second  pledge  was  a 
filedge  of  a  specific  chattel  belong- 
mg  to  B.  which  the  brokers,  had 
no  authority  to  make,  and  that 
trover  was  maintainable*  ,Bafioft 
r.  JVUliamSy  i/.  2  and  S  G.  4. 
Page  395 

POOR. 

/•  S.  being  the  master  of  the  work- 
house, appointed  by,  and  receiving 
orders  uom,  the  guardians  of  the 
poor  of  the  parish  of  fV^  bought 
provisions  from  A.  B.  one  of  such 
guardians :  Held,  that  A.  B.  was 
liable  to  the  penalty  of  100/.  im- 
posed by  the  55  G.  S.  c.  137.  s.  6. 
fyesi  V.  Andrews,  H.  2  and  3  G.  4. 

328 
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Where  the  owner  of  the  soil,  by  in- 
denture, granted  to  certain  ad- 
venturers full  and  free  liberty  to 
dig,  mine,  and  search  for  tin,  tin 
ore,  drc,  and  the  same  to  take  and 
convert  to  their  own  use,  subject 
to  a  reservation  therein  contained, 
and  to  make  such  adits,  shaib,  &c. 
as  they  should  think  necessary, 
yielding  and  paying  to  him  one 
full  eighth  share  of  all  such  tin, 
tin  ore,  Ac,  the  same  having  been 
3  U  2  first 
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•  >Eiftt;kpaUfld,  pidted»  air  otlieiwise 

•Hade  merdHlntabfte,  and  lit  to  be 

i  uoelCed.     And  the  indenture  con- 

*^llua«l  a  power  either  for  payment 

T<ii»  <nre«  or  the  amount  thereof  in 

-  •fanmey;  which  had  heen  acted 
"'Upoo'V  md  the  owner  had  re- 
'•etiYod  It  io  money  :  Held,  that  for 
( thu,  his  one-eighth  ahare^'  he  was 
'Kprhltt  to  he  rated  as  an  occupier 
I  oiSl9iid»  the  reaemition  operating 
'  sasan  «zcepdon  out  of  the  deaii8e» 

and  not  being  of  the  nature  of  a 

>rent.     R^jc  ▼.  The  InkMtanU  of 

tSliAuitMjE.SGi.4f.      Page69S 

poWeb  of  appointment. 

Otrtaui'  lands  were  conveyed  to  A. 

'\Birhai  hain  and  aMigni^  to  such 
'Vitt  aa  C  D*  shodid  bjr  deed  ap- 

i^oka/bi  a»d  in  dafimlt  of,  and  until 
iipfK>iBtnieac,  to.  the  use  of  C.  JD. 

<  ImAOfr  .  CI),  afterwaidap  in  exe- 
cution of  the.^ower,  by  deed  duly 
mida  an  appomUnent  of  the  aaid 

•.  estates  in  mour  of  jK.  jF.  in  fee. 
C  i^^ftt  She  time  of  nuOiii^  the 

-  appoitUneot,  was*  marriodt.  His 
*wije  WBS  held  nM  to  bedowahle 
'  ooS  ^  these  bmk.  Jfa^  f.  Pung, 
>r&8^0.Vk:.  561 

'1?0WER  OF  ATTORNEY. 

(Ssr  PttmOtVAL  AlfD   AOBKT,1K. 

Where  a  power  of  attorjj^ey  was  given 

to  fifteen  porspns^.joii^tiy  oc  «e- 

jrecally  therein  n^etli^  \p  exiecute 

.^uch  ppUcies  as  they  -or  any  of 

,  tboi^i  M)putd  jointly  or  savevally 

\>th(i*p50j|^r:  Held,  that  an  w- 

.cution  of  such  poifer.liy  iour  of 

the.  pc^i^ns .  niMme^  was  ai^^ient. 

/  '.'^  ...  .628" 
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PRACttCE. 
See  NotiCE  <ff  Acrmv. 

1.  A  snhniianon  toarbitnttioDyiBider 
9  and  K)  Wl^c.  U.  fcl^fsaif  be 
mode  a  mie  of  canvi'iB'  idea- 
tion. JntieMatt^TafTi^/ior,M. 
gG.4.  'JE^tfiiY 

2.  WhecaaplaiiMiff  iavamartssides 
Mi  of  tfaejwiadiosian  of  Aaicoart, 
he  msy  be.codipeHed.to  giv«\8e- 
curity'for  costs;  and  hi  default 
thereof,  tfaie  defendant  m«  ikrot 
will  be  pennitted  to  paoeeed^on 
lua  judgment  notwithakandnig  the 
writ  of  error.  Lndsami  Ol&n  ▼. 
Om9m,  M.  2G.4.  965 

5.  A  tipsuff  is  entitled  So  tak&»tfee 
of  6«.  and  no  more>'€0r  condtaodng 
a  prisoner  from  the  Judge's  Chim- 
bers  to  the  King's  Bendibi  Ji^tke 
Mtmer  tf  Solidary,  M^  2  A  4. 

966 
4.  Wh^e  on  a  fdea  of  actio  4ioii 
nccrevit  infina  sex  annoi«  k  np- 
peered  that  m  wiktifiMtaSuBa  ape- 
'  cidl  capiaB  Jwaa  ■aaMViiinilhifl^aix 
yean  in  A^h'tuimiu  .%EMgk^  and'  an 
alias  tesSatnm  capiasdiiiK  Easter 
terra .  fcdkfwingy  bus  uiSKvnb.  in 
Hilan^  teim  c  HeU^  that'  this  mus 
sufficien^totokB^theteaamitofthe 
BtnCttte,*  the.  anit  heihgii  aqlnatly, 
althoof^  iiffc^uIaiiy,<ifcoinnieiieed 
within  sijt'yefUb,  aodlhat'the'^con- 
tinoanoe  hi  Hiia^.tamfa  might*  be 
supplied  at  any  time.  Beardmore 
V.  Rmliieantr^H^^^maAAG.As. 

'-  ."■■ -  .'-.452 

5*  In  order  to  asm^  the  afcathte  of 
hmitations,'ikJa.aii9cMbt  that  the 
writ  be  aned  oot,  and  She>nittm 
tbereoa  hidossed  ^opoiLVit  iathne. 
It  is  not  necessary  that  the  writ 
dmald  be  deiivened  oat  <£  tfke 
sheriff's  dBBce  OS  retomnad:)  TWbr 
▼.  Mipkim,'  H.  9  nnd(5  &  #.   489 

6.  Wher^  in  the  ^aecbont  between 

plaintiff 
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plaintiff  and  defendant,  there  are 

Items  cleavly.  d^  pn  l^oth  sides^  it 

is  an  arrest  without  reasonable  and 

.    probable   eaiise   within  4S  G.  S. 

c.  46.  s.  S.,  if  the  plaintiff  arrests 

'and  holds  th^  defendant  to  bail  for 

.  <  theambunt  due  to  hata  without,  at 

/:  tbe  SMue  tnne,  giving  him  dredit 

wfor  the  itana  dearlj  due  on  the 

ttkfft  *8ide  of  the  account.    He 

.  )ifiBght3«aly  to  lioU  the  defendant 

'  tDbasbfor.tbe  adaattted  balance. 

Bnme/SM  r.  Ardkcr,  H.  2  and 

'S0«4.  Page51S 

f.Whare  a  rule  has  been  obtained 

•fAr  •stagrin^    die    proceedings    in 

i.ejfiottDent  uii  the  costs  of  a  former 

ejeetnent  have   been   paid,  the 

•   >€ourt  will  not  Interfere,  and  'pre- 

.   mit  ihe  defendant  in  case  those 

•  OQstB  are  not  paid  before  a  certain 
.-dKyto  be  named  by  the  Court,  to 
nob  pros  the  ejeotroent  pending. 

.    Ik)e  dtm.  SuUon  ▼.  Ridgnayy  H. 

2  and  3  G.  4.  523 

&;  iWhcfej  in  a  casein  which  a  cor- 

^'poaation'  were  defendants,  the  re- 

ponk  k  withdraiwn  in  consequence 

of  the  ahsmoe  of  a  mafteriai  wit- 
'    noM  lidio  is'one  of  thecorporation, 

andit'doesnoi  appear  that  such 
'i  aiisepav>arBes  from  the  act  of,  or 
'itkin-xottusioB  with  the  other  cor- 

•  'ptunuauf  the  prnsecotor  will  be 
.itoampelled'te  pay  the  coats  of  not 

•  .piDoiBeding  to   trial  porsuant  to 
-  'OiDtide..    &ar  v.  The  Maywr^  Sfc*  of 

Qt9aA,YankmU^H*%wid.S  G.4. 
^.       .    \  531 

^  WheveiBa*  attoroeyy  knowing  that 
\  ibail  are  insufficient,  puto  them  in, 
1.^  sndNgivQB  notiGe  «f  luatification, 
1,  fheLjHll  iie  ^lenahafly  Iiabie'to  pay 
< :  'jihci  coats  D£iihe*opposilion«  JBrnn- 
<dW  v.hBhmdeik  H:.  fl  and  3  Gw  4. 
.        '  V   '  533 

JO.  A'  C8rti6cate  to  deprive  a  plain- 
tiff .of  coats,  Boay  be  indorsed  on 
the  po^tea  after  costs  have  been 
ladudi.and  alihougb  the  defend- 


ant'^ attorney  wias  preaent.  And;  did 
not  objec^  to^uch  ta!uuioa.^.«Ax- 
all  V.  BanitSf  H.  2  and.Sj(iL4.  ' 
:Fs0eja36 

11.  When  a  defisndanfc.ia.in.exccu- 
tion  for  a  particular  debt  uoder 
300^.,  although  the  aggregate^  •  of 
the  debts  for  which  he  is  in  exe»  , 
cution  exceeds   that  sum,  h^.*  is- 

'  liable  at  the  instance  of  the  phr- 
ticuiar  creditor  to  be  broughtiup 
under  the  compulsory  clause  tn^lhe 
lords'  act,  33  G.  3.  c.  5.  Ckofipell 
V.  AMey,  H.  2  and  3  G«  4.      fid7 

12*  A  derk  to  an  atlomey  held, 
durine  the  term  for  which  he  was 
bound,  the  oQce  of  jsurreypri  f  f 
taxes  under  the  crown :  Held,  that 
he  coold  not,,  within  2t  G«  2;  ^4^; 
s.  8  ft  lO.,  be  ceiMidcrodi  as'ier^ng 
his  whole  ^inie  and  teraa  ift  -the 
proper  busioeis'  oft  <aii^  aOtorary» 
and  that  he  ought  IMM  t«  tetsad- 
mitted  on  the  roll,  andHhat  having 
been  ad|nitted|  be  ought  to  be 
struck  off.  Ett'pitrte  TM/hvi  G4nt. 
one,  ifc.  H.  2  and  8  G.  4.    '•    dS8 

13.  In  tif^paas  the  Coart  wiA,  u^on 
a  proper  case  bein^•  MMde-  fqr  it, 
require  the  plaintifl^'s  uttomey^  to 
give  to  the  defeadants  kiforauition 
as  to  the  place  of  abode  ^d- 'oc- 
cupation of  the  plainti£  And 
where  the  alleged  aayaidt  •  was 
stated  to  have  taken  pbce,  at  a 
meeting  at  which  many  thousand 
people  were  present*  and  the  de- 
fendants did  not  know,  and  could 
not  find  out,  after  diligent  en- 
quiry, who  tlie  plaintiff .  was,  the 
Court  thought  it  a  proper  case  for 
their  re(}ttiring  stich  jnlbrnmitioti  to 
be  gfveh.  JokfUon^rm  Birlfy,  //. 
2  and  3  G.  4.  540 

t4.  Where  the  ftCM  tending'  ta 
eriminlBtte  if  magistrate,  tookpbure 
twelve  months  before  the  appli- 
cation to  the  Court,  the^  retused 
to  grant  o  eriminad  inlocmatioa, 
although*  the.  pioaeoiuor,  in  order 
3  U  3  to 
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to  excuse  the  delay,  stated  that 
the  Acts  had  not  come  to  his 
knowledge  till  very  shortly  pre- 
vious to  the  Implication.  Rex  v. 
Buhop^  E.  S  G.  4.  Page  6l2 

15.  An  attorney  brought  his  action 
for  his  bUl  of  costs,  and  held  the 
defendant  to  bail  for  a  larger  sum 
than  was  afterwards  found  to  be 
due  upon  taxation,  without  having 
any  reasonable  or  probable  cause 
for  so  doing :  Held,  that  this  was 
a  case  wiAin  the  43  6.  d.  c.  46. 
«.  3.,  and  that,  if  not  within  the 
statute,  still  the  Court  in  the  ex- 
ercise of  its  jurisdiction  over  its 
officers,  would  compel  an  attorney 
to  pay  costs  under  such  circum- 
stances. Robinson  v.  EUam,  E, 
3  G.  4.  661 

16.  A  motion  for  security  for  costs, 
on  the  ground  of  the  plaintiff's 
residence  abroad,  cannot  be  made 
if  the  defendant  has  taken  any  step 
in  the  cause  subseauently  to  his 
becoming  acquaintea  with  the  fact 
of  the  plaintiff's  being  resident 
abroad,  and  therefore,  the  affidavit 
in  support  of  the  motion,  if  made 
after  plea,  must  expressly  state 
that  defendant  was  not  acquainted 
with  it  when  he  pleaded.  Duncan 
V.  Stint,  E.  S  G.  4.  702 

17.  On  motion  for  setting  aside  pro- 
ceedings on  the^  bail  bond,  bail 
above  bavins  justified  the  affidavit, 
must  state  that  the  defendant  has 
a  good  defence  upon  the  merits. 
Grottick  V.  Bailet^,  E.  3  G.4.   703 

18.  Where  bail  are  rejected  on  ac- 
count of  the  insufficiency  of  one, 
the  bail  piece  becomes  a  nullity, 
and  therefore,  the  notice  should 
be  for  putting  in  and  justifying 
bail,  and  not  oradding  bail.  Levou 
V.  Gadderer^  E.  3  G.  4.  704. 

'^-  defendant  being  taken  up  on 
the  8th  of  June  upon  an  indict- 
ment for  a  libel,  entered  into  a 
recognizance  to  appear  and  plead 


within  the  first  e^t  dftya  of 
Trinity  term,  and  to  try  the  cause 
at  the  nttings  aft^  that  tetm. 
The  defendant  pleaded  not  guilty, 
but  did  not  give  notices  of  trial, 
or  make  tip  the  record  either 
for  the  sittings  after  TVmal^  or 
Michudmai  term,  nor  were  the 
recognizances  respited.  The  pro- 
secutors gave  DQtice  of  trial  after 
Trinity  and  Michadnuu  term,  but 
the  causes  were  not  tried.  Hie 
defendant  was  ready  and  wtmng  to 
take  his  trial  on  both  these  occa- 
sions. The  recognizances  were 
estreated  in  HUary  term  without 
any  notice  to  the  defendant,  or  anv 
motion  by  the  prosecutor:  Held, 
that  this  estreat  was  ri^lar.  Rex 
V.  aark,  E.SG.^         Paee  72B 

20.  The  Court  will  grant  a  habeas 
corpus  to  the  warden  of  the  Fleet, 
to  take  the  body  oi  a  debtor  con- 
fined there,  before  a  nu^^istfate  to 
be  examined  from  time  to  time 
respecting  a  charge  of  ftlony  ot 
misdemeanour.  ^  pafie  Grifith 
V.  Griffiths,  JE.  3  G.  4.  7S0 

21.  Where  a  return  to  a  maiidftmua 
to  restore  a  party  to  a  corporate 
office  is  defective  in  form,  Iwit,  on 

'  the  whole,  it  aMesiVli  that  there  is 
good  ground  for  a  modoii,  the 
Court  will  not  award  a  peremptoiy 
mandamus ;  the  only  effect  of 
which  would  be  to  compd  the 
corporation  to  restore  aa  oAcer 
whom  they  would  be  bomid  im- 
mediately to  remove  in  a  more 
formal  manner.  Rex  v.  Edmund 
Griffiths,  E.SG.^  731 

22.  Attachment  irregular,  being  ob- 
tained after  summons  to  attend 
before  a  jud^e  for  pajnoa^t  of  debt 
and  costs,  the  plaintiff's  attorney 
not  having  attended  at  the  time* 
Rex  V.  Sher^  of  Middlesex  in 
Woodtoard  v.  Fdtham^  E.SG.^ 

746 
On  m  application  to  < 
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.  defendmnt  out  of  custody,  on  the 
ground  that  she  was  a  married 
woman,  it  is  necessary  that  that  fact 
should  be  positively  stated  in  the 
affidavit.  And»  therefore,  where 
it  was  sworn  that  she  was  a  married 
woman,  as  by  certificate  annexed 
will  appear^  it  was  held  insuffi- 
cient* Harvey  v.  Cooke^  E.  S  G.  4'. 
Page  m 

^4w  Where  a  plea  is  so  framed  as 
that  it  may  reasonably  induce  the 
plaintiff  to  consult  counsel  in  order 
to  know  how  to  deal  with  it,  the 
Court  will,  on  affidavit  that  such  a 
plea  is  wholly  false,  permit  the 
plaintiff  to  sign  judgment  as  for 
want  of  a  plea.  SkadwM  v.  Ber- 
thoud.E.SG.^;  [    750 

^.  It  is  not  a  vdid  objection  on 
shewing  cause,  that  a  rule  to  com- 
pute was  nK>ved  on  the  day  of 
signing  interlocutory  judgment  for 
not  bringing  in  the  record.  Rus^ 
sen  v.  Haytvardf  E,  3  G.  4'.       752 

^.  A  married  woman,  who,  with 
her  husband,  is  in  execution  for  a 
debt  contracted  by  her  before 
coverture,  is  not  entitled  to  be  dis- 
charged under  the  insolvent  act; 
she  not  being  capable  of  executing 
a  warrant  of  attorney,  and  com- 
plying with  the  other  terms  re- 
quired by  the  1  G. 4.  c,\\9.  s.  25. 
.  Ejs  parte  Deacon,  E.  3  G.  4.      759 

^*  In  trespass  against  custom-house 
officers  for  taking  plaintiff's  goods, 
which  had  been  returned  in  a 
deteriorated  state  before  action 
brought,  a  verdict  was  found  for 
plaintiff,  for  the  difference  in  price 
between  the  value  of  the  goods  at 
the  time  of  the  seizure,  and  the  time 
when  they  were  returned.  The 
judge  certified  that  there  was 
probable  cause  for  the  seizure: 
Held,  that  the  plaintiff  was  not 
precluded  by  the  28  G.  3.  c.  37- 
^.24.  from  taking  out  execution 
for  the  damages  found   by    the 


jury.  Laugher  v.  Brefilt,  E,  3  G.  4. 
'  Page  762 
28.  Where  a  new  trial  is  ordered, 
the  costs  to  abide  the  event,  such 
event  means  the^iiltimate  event  of 
the  cause,  and  therefore,  if  the 
verdict  on  the  second  trial  be  set 
aside,  and  on  a  third  trial,  the  ul- 
timate event  is  the  same  as  at  tlie 
first  trial,  the  party  will  be  en- 
titled to  the  costs  of  the  first 
trial.  Meulev.  Godddrd,  E.  3  G.  4. 

766 
29*  A  tenancy  by  virtue  of  an  agree 
ment  in  writing  for  three  months 
certain,  is  a  tenancy  "  for  a  term" 
within  the  meaning  of  the  1  G*  4. 
c.  87. 

Upon  a  rule,  calling  upon  the 
tenant  to  enter  into  a  recognizance 
under  that  statute,  it  is  unneces- 
sary to  express  in  the  rule  nisi  the 
amount  or  the  security  required. 
Doe  dern,  Phillips  v.  Roe^  E.  3G.4. 

766 

30.  An  information  in  the  nature  of 
a  quo  warranto  may  be  granted  at 
common  law,  within  the  9  Anne, 
c.  20.,  against  a  party  for  .exer- 
cising the  office  of  a  bailiff  in  the 
borough  of  Af.  although  it  was  not 
a  corporate  office.  Qusere,  whe- 
ther in  such  a  case  the  defendant 
may  plead  several  matters.  Rex  v. 
Highmore,  E.  3  G.  4.  771 

31.  The  17  G.  3.  €.56,  *.  22.  takes 
away  the  writ  of  certiorari  only 
from  offences  for  the  first  time, 
created  by  22  G.  2.  c.  27*  and  does 
not  apply  to  those  created  by 
12  G.  1.  c.  34.9  and  extended  to  the 
silk  and  cotton  trades  by  22  G.  2. 
c.  27.     Rex  V.  Rogers,  E.  3  G.  4. 

773 

32.  A  judge's  certificate  under  43  Eliz. 
c.  6.  is  sufficient  to  deprive  a  plain- 
tiff of  costs,  notwithstanding  die 
action  be  brought  under  11  G.  2. 
c.  19.  s.  19.,  by  which,  in  case  the 
plaintiff  obtains  a  verdict,  he  is  en- 

3  U  4  titled 


iOl€ 


PftACTlCE. 


.  jilM  lo  foU  ccMU,    Irmine  v«  ikc/- 

.^isA,  E.  SG.^.  Page 796 

03.  Tb«  i9Cr.3.c.70.  #.4.  is  con- 

,    £0^  tp  those  suits  in  inferior  courts 

.  whore  thp  pcoceedings  are  simitar 

*   IP  ilrase  iu  the  superior  courts, 

•  eikdL  therefore,  does  not  extend  to 

.    the  case  of  a  forei^  attacliment. 

..  JBulmer  v.  MarshaU,    T.  3  G.  4. 

821 
%4h  Where  a  boiliiF  had  written  to  an 
.   attorney  for  writs,  which  the  latter 
«eDt  without  knowing  any  thing  of 
the  parties  or  circaautaaces»  but 
.•   tlie  bailiff  never  represented  him- 
self or  had  been  considered  as  an 
.   ottoroey,  nor  looked  for  any  profit 
upon  the  law  proceedings:   Held, 
that  this  was  not  a  case  within  the 
Q^G.S.  t^iS,  <.U«:   httt  that  it 
k   .waaajnostwproperpracfsce, which 
.   ch»  Courit  in  virtue  of  its  general 
.   jurisdktieo.oi^er. atloroieiw  would 
.   fmnish  severely*    £r  p^rte  What- 
Um^  r.  5^4*  824 

^fif  A  bond  wan  conditioned  for  the 
.    reaignadoo  of  a  livings  which  the 
;    definidaot,  whea  requeatedi   had 
I   jnafissed  tp  resign  t  Held«  that  he 
.  boiil||(  A  wtoa^  4oer,  the  junr  were 
.    not  bound,   m  assessing  the  da- 
toages^  to  cgnfiiie  tibemselves  to 
the  diminutioii  ef  tlie  vnjue  of  the 
adwowaon  to  the  plaintiff  by  the 
.   defendant's   liie^interest,    nor   in 
estinwting  the  annual  proceeds  to 
deduct  the  curate's  atipeod^  Lord 
Sondes  v.  Fletcher^  2\  3  G.  4.  -835 
36.  A  bill  against  iin  attorney  was 
filed  of  Mtchaelwuu  term^  and  ap- 

•  peered-  by  the  memorajidujn   to 
..  hay^  been  filed  m  the  28tb  of  No- 

i|««4er  .•   JHUd,  that^  evidepce  was 

adiaissibla  to  shew  tlmt  it  w^  ac- 

.   Ujajly  filed  eo:  the  ^Uh.i>^rc«»f&r.- 

•  J^^.^l^^t'A^a'ie^^aivl/aqdre. 
lusal  m  evi^pe  of.ir  pwr  conrer- 
<nen ;  an4 ,  therefore, .  wfiere  deeds ' 
were  in  dcf^danfappii^vWon  prior 
to  Michaclmoi  term,  and  the  de- 


and  .neftfsal  pMred  were  on 

the^day  ailcr  that  term*  aI  was.  keld 

.  tliat  this  wf»  evtileoce  of  a  cpn- 

vemioii'beforetbeVinBW'  JVibonY. 

GirdieOome,  T.  SG,4i..  fl^e  847 

37.  The  notice  to  fbe  tenant  «a>|Mia- 
session  at  the  ftwt  f£  tbe  Jecifva- 
tion  ia  ejectoient»  need  not  be  in 
the  name  of  the  plaintiff;  buti  if  in 
Che  name  of  the  feasor^  the  plain* 
tiff,  or  even  any  other  pevsoa^  the 
Court  will  pemil  tka  rule  for 
judgment  agwast  the  casual  ejector 
to  be  drawn  up.  Goodtkle  denu 
Ddte  ^  Norfilk  y.  NotitU,  T. 
3G.4.  849 

38.  Where  a  surety  in.  a  warrant  of 
attorney,  in  order  to  disckwge 
himself  from  his  perfoaal  liahiNty, 
paid  part.'of  the  debt  due  «>  liM 
creditor  of  a  baii&krupt,  mhm  ibad 
proved  under  the  commiisiask,  and 
thereupon  satisfinction  was  entered 
on  the  record:  HeM,  that  tlus.did 
not  fall  within  the  49  G.  3.  c«  121. 
5. 8.  as.bein|^  a  payment  of  part  of 
a  debt  in  discharge  of  the  fsbolc, 
and  that  consequently  the  bapk. 
rupt*s  certificate  was  tio  bar  to  an 
action  bjc  the  euretgr^toreeorer  the 
money  so  paid  by  hiaa.  .  SoM€m  ▼. 
SouUen.  7.  3^.4.  852 

39.  In  debt  for  use  and  occupation 
after  judgment  hy  defiuilu  Semble 
that  a  writ  of  enquiry  is  neces- 
sary before  signing  final  jud^eo^ 
Arden  ▼«  Camelk  71  3>Crk.|^.   885 

40»  Wliere  a  plaintiff  bad  issued  one 
writ  against  three,  dofendanla  for 
separate  causes  of  acti4iv*  aiMl  a^r 
delivering  three  separate  .'declara- 
tions de  b^hf^  eiae,.  eoteeed  one 
oommon  anpeariincet  acoetdiog  to 
the  statute  for  all  the  three  drtod- 
auts^and  signed  thi^inle^lootfiDry 
judgments  as  for  want  of  plea : 
Heldy  that  this  was  irregular,.  Cox 
V.  Buckmett,  T.SG.^  892 

41.  Where  a  plaintiff  had  J)oeo  non- 
suited at  nisi  prius  op  thcigraund 

of 
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*of  *tt   trHMng-  variance    6t«w«en 
^    die*  contract   set  out»    and  that 
"proved,  the  Court  granted  a  new 
trial  with   leave  ^to    ^mend  the 
declaration^    general! j    on     pay- 
^  metit  of '  GoatAy    with'  liberty   to 
the  defendant  to  plead  de  novo 
or  demur.     fViliianu  t.  PraU,  T. 
SQ.4.  Page  896 

42v  Charges  fbr  holding  the  courts 
'lcet'tyf>  a  manor  hy  the  steward, 
'  'are  chargtss  for  business  connected 
.    with  his  prefessiottal  character  of 
;  an -attorney;  and,  therefore,  are 
lik^  coaveyancing  charges,  taxable 
ilvhen  found  in  a  bill  containing 
^^  bther  taxable   items.      Luxmore, 
' '  OifUii  one*  Sfc.  ¥.  Lethbridgey  one, 
v  ifc.  T.  8G.*.  ^  898 

4f!^  The'  Court  will  not  gran^  a  man- 
hi  iamus  to  a  private  trading  cor- 
'*  ()>oiration  to  permit  a  transfer  of 
'  '  ktdck  to  be  made  in  their  books. 
f-  ^  RtaatYi  The  Lewdon  Auuranee  Com" 
panu,  r.  3G.4.  899 

44«  Where  a  lord  of  a  manor  is  in- 
'  dieted  for  a  nuisance  in  not  re- 
pairing the  bank  of  a  river,  tlie 
'    Cottf  t  will  not  compell  him  to  allow 
the^proBeeutof,  even  though  fie  is  a 
tenant  of  themanort  to  inspect  the 
V  court  rolls  fer  the  purpose  of  ob- 
"  taimng  evidence  in  suppoirt  of  the 
^*   preaeciition*    Jtex  y.  The  Earl  of 
""  CMogan,  T.  8  a+.  902 

4^  No  motion  can  be  made  to  stay 
~  '  the  ^proceedings  in  an  action  on  a 
' '  judgment  pending  a  writ  of  error 
'  laftii '  ba}l  have  been  put  in  and 
peifected.  Abraham  v.  Pugh^  T. 
ao;4.  903 

46.  Where  a  plaintiff,  shortly  pre- 
*  viooa  to  making  an  affidavit  of  debt, 
had  written  a  letter,  stating  that 
'.    die  defendant  was  a  creditor  of 
hip,  the  Court  interfered  in  a  sum- 
mary w^y  to  discharge  the  defend-^ 
ant  out  of  custody,  on  aiRdavits 
'    dei^ng  the  debt,  the  phiintiff  not 
luiving  denied  the  writmg  of  such 


letter  by  htm,  or  alleged  that- the 
debt  due  to  him  had  arisen  subse- 
quently to  it.  Nvo^kh  v.'BofM- 
dch,  T.SG.^.  Pag«^$Oi 

47.  Where  a  defendant,  being*  pre- 
viously in  custody  in  -eicecficion 
for  a  debt,  a  detainer  was  lodged 
against  him,  but  for  too  larj^e  a 
sum,  and  on  this  bektg  discevored 
in  a  few  hours,  the  plaintiff  dis- 
continued on  payment  of  codts, 
and  before  the  payment  of  costs 
lodged  a  fresh  detainer  t  Held, 
that  this  second,  detainer  waa  re- 
gular, and  that  it  was  not  like 
the  case  of  a  fresh  arrest,  which 
cannot  be  made  tiU  the  coetihave 
been  paid.  White  v.  ChmpertZy  T. 
SG.4.  905 

48.  Where  a  cause  stood  in  the  pa- 
per below  the  Ian  pMie  mentioned 
m  ifae  writtan  list  aflfaced'at  the 
outside  of  the  oouit,  «m1  was' tried, 
(being  a^ted  to  be  wi  and^fended 
cause))  the  counsel  fbf  tha  de^^nd- 
ant  objecting  to  it,  aM^dedimng 
to  appear ;  Held,  that- the' trial  Was 
regular,  and  theOoun 'MiMd  a 
new  trial,  there  beingi  do^atfdavit 
of  merits.'  Bhcl^uMt  t.  JBulfner, 
r.  SG.4.  h;     ..907 

49.  Wheiea  plahaitiff  catried^on  bu- 
siness dMToad,  -and  bad  no'peHna- 
nent  residence  in  £ilg/iifMf|(  bnt^^fwas 
in  England  at  the  ti;ne  of  hanging 
the  abtion,  and  it  wna;8wavn,  had 
no  intention  of  leaving  the'  coun- 
try :  Held,  that  th&  waa  no  suffi- 
cient answer  td  an  applietitton-4Q>r 
secuHty  foir  coats.  in^Snrach  ek  it 
was  not  dislincdy  M««orn  that  he 
resided  and  intehded'to'^cominue 
to  restde  hei^  :  tCdld;  lAi^  that 
itk  iH)  aiitswer'  to'sttch^  a^^ca- 
tion,  that  the  a^ion  tabrougW  in ' 
punuance  ^  llbeiftv  t^es^ved'  by 
the  VlceOhancelloi«,  it?  tfotf  bdng 
btous;ht  by  hto  dkitcAm.  Oiiva 
v^JoknsQ/tjT.SO^^.         •    tX» 

...  ..      .  .   V'    .    . 
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PRINCIPAL  AND  AGENT. 

1.  The  owner  of  gooda  being  in- 
debted to  a  factor  In  an  amount 
exceeding  their  value,  consigned 
them  to  him  for  sale :  the  factor 
being  also  similarlj  indebted  to 
/.  5.,  sold  the  >  goods  to  him. 
The  factor  aftenrards  became 
bankrupt ;  and  on  a  settlement 
of  accounts  between  /.  S.  and 
the  assignees,  /.  S.  allowed  credit 
to  them  for  the  nrice  of  the 
goods,  and  proved  tne  residue  of 
his  claim  against  the  estate :  Held, 
that  as  the  factor  had  a  lien  on  the 
whole,  price  of  the  goods,  such 
settlement  of  accounts  between 
the  vendee  and  the  assignees  af- 
forded a  good  answer  to  an  action 
against  the  vendee  for  the  price 
of  the  goods,  brought  either  by 
or  on  the  account  of  the  original 
owner. 

By  47  G.  3.  sess.  2.  e.  28.  i.  29., 
**  All  contracts  for  coals  are  to  be 
fairly  entered  in  a  book  to  be  kept 
by  the  factor,  subscribed  by  the 
buyer ;  and  a  copy  of  such  con- 
tract is  to  be  oelivered  by  the 
factor  to  the  clerk  of  the  market, 
within  an  hour  after  the  close  of 
the  market.''      A  factor  having 
coals  consigned  to  him  for  sale  by 
A.f  sold  the  same,  and  entered  the 
contract  in  his  book   as  having 
been  made  for  C,  the  master  of 
the  ship.     It  was  not  signed  by 
the^  purchaser;  but  in  the  copy 
delivered  to  the  clerk  of  the  mar- 
ket, the  purchaser's  name,  as  well 
BB  that  or  the  factor,  was  inserted : 
the  factor  had  no  authority  to  in- 
sert the  name  of  the  master  in  his 
contract,   but  it  was  a  commou 
practtoe  in  the  coal  trade  so  to  do. 
Query,  whether,  under    the  cir- 
cumstances, an  action  might  be 
brought  in  the  name  of  C.  for  the 


prite  of  the  coab.  Hudson  v. 
Granger,  M.  2  G.  4.  Page  27 

2.  A  power  of  attorney  authorizing 
an  agent  to  demand,  sue  for,  re- 
cover, and  receive,  by  all  lawful 
ways  and  means  whirtsoever,  all 
monies,  debts,  does,  whatsoever, 
and  to  give  suffident  discharges, 
does  not  authorize  him  to  indorse 
bills  for  his  principal.  An  agent 
•  having  money  in  his  hands  bdong- 
ing  to  his  principal,  purchases  with 
it  a  bill  of  exchange,  which  be 
indorses  specially  to  his  principal ; 
the  latter,  at  the  time  of  the  in- 
dorsement, was  dead,  but  that  fact 
was  not  known  to  the  agent :  Held, 
that  the  property  in  the  bill  passed 
to  the  admmistrator  of  the  prin- 
cipal, and  that  he  might,  therefore, 
sue  upon  the  bill  in  that  character. 
Murray  v.  The  East  India  Com- 
jMntf,  if.  2G.^.  204 

S.  A.  and  B.  baring  agreed  to  pur- 
chase cottons  on  their  joint  ac- 
count, directed  their  brokers  to 
purchase  the  same.  These  pur- 
chases having  been  made,  warrants 
or  orders  for  delivery  were  made 
out  in  the  name  of  the  brokers, 
and  the  cottons  were  left  in  thnr 
possession  as  the  bfVikers  of  A* 
immediately  after  the  porehase  J?. 
paid  A.  one  half  the  value.  After 
considerable  purchases  had  been 
made,  the  brokers  were  informed 
that  B.  Imd  an  interest  in  the 
Roods  purchased;  A^  after  this, 
directed  the  brokers  to  procure 
him  a  loan  on  the  security  at  the 
warrants,  and  C  advancea  money 
by  discountmg  bills  drswn  by  if. 
upon  the  brokers,  as  a  security  for 
which  the  whole  of  the  warranto 
were  deposited  with  C.  by  the 
brokers.  While  they  were  so  de- 
posited, the  brokers  received  di- 
rections, both  from  A.  and  B^  to 
make  a  division  of  the  goods  held 
on  their  joint  account,  wUcfa  they 

did 
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did  by  appropriating  specific  war- 
rants to  eaca  party,  and  which 
diviaion  was  Approved  of  by  both. 
Before  the  biUs  beeame  due^  Uie 
brokers  were  directed  by  A:  to  get 
one-half  renewed ;  which  C  agreed 
to  dof  and  discounted  fresh  bills, 
and  ^e  brokers  then  left  in  the 
hands  of  C.»  as  a  security  for  the 
money  thus  advanced,  the  war- 
rants bdonffbg  to  J?.;  C,  how- 
ever, not  uen  knowing  that  B. 
bad  any  interest  in  them :  Held, 
first,  that  the  first  pledge  did  not 
transfer  to  C.  any  interest  in  that 
part  of  the  goods  which  belonged 
to  B.  Semble  that  a  sale  by  one 
of  two  tenants  in  common  of  the 
whole  property  is  a  conversion  as 
to  the  share  of  one,  and,  conse- 
quently, that  trover  b  maintain- 
able: Held,  secondly,  that  after 
the  partition  had  taken  place,  the 
tenancy  in  common,  if  it  ever  had 
existed,  was  determined,  and  that 
being  so,  the  second  pledge  was 
the  j^ledge  of  a  specific  chattel  be- 
longing to  jB.,  which  the  brokers 
hadno  authoritv  to  make ;  and  that 
trover  was  maintainable.  Barton 
v.  WiOianu,  H.  2  G.  4.  Page  S95 
4.  Af  a  merchant  in  Lomdon^  had 
been  in  the  habit  of  selling  goods 
to  jB.,  resident  in  the  country,  and 
.  of  ddivering  them  to  a  wharfinger 
in  Lmdxm^  to  be  forwarded  to  B. 
by  the  first  ship.  In  pursuance  of 
a  parol  order  from  J9.  goods  were 
'delivered  to  and  accepted  by  the 
wharfinger,  to  be  forwarded  m  the 
usual  ■lanner^  Held,  that  this  not 
being  an  acceptance  by  the  buyer, 
was  not  sufficient  to  take  the  case 
out  of  the  29  Car.%.  c.%.  1. 17. 
Hanson  v.  Armitag€f  H*  2  and 
3  G.  4.  557 

PRINTER. 
See  Pleading,  15. 


PROMOTIONS,  438. 

QUO  WARRANTO. 
See  Pbacticb,  8. 

}•  Where,  in  an  application  for  a 
quo  warranto  agamst  a  constable, 
the  affidavits  in  support  of  the  rule 
stated,  that  for  fifty  years  back, 
and  as  long  as  deponents  could 
recollect,  there  had  been  a  custom 
in  the  town  to  elect  a  constable  in 
a  particular  mode,  but  did  not  ex- 
pressly state  that  they  believed 
such  custom  to  be  immemorial: 
Held,  that  it  was  not  sufficient. 
Res  V.  Lane,  H.  2  and  3  G.  4. 
Page  488 

2.  An  information  in  the  notice  of  a 
quo  warranto  may  be  granted  at 
common  law,  within  the  9  Anne, 
c.  20.,  against  a  party,  for  exercb- 
ing  the  office  of  a  bailiff  in  the 
borough  of  Af.,  although  it  was 
not  a  corporate  office.  Quaere, 
whether  in  such  a  case,  the  de- 
fendant may  plead  several  mat- 
ters.   Rex  V.  HighmorCf  E.  3  G.  4. 
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RATE. 
See  Imclosubb  Act,  2.  Justices,  S. 

RECOGNIZANCE. 
See  Practice,  19. 

REGISTER  ACTr 
See  Deed,  1. 

RENT. 

See  Poor  Rate,  1.    Landlord 
AND  Tenant,  11. 

RESIGNATION  BOND. 
See  Advowson. 

RELEASE. 


IQSP .      REMOVAl'K  ^c. 


AELEASE. 

A  Uccd.  contaimng  a  general  release 
of  all  debtsi  &c.>  recited  that  the 

\rc1cft8ce  Jbad  previoualy  agreed  to 
pa^  to  the  releasor  thesumof  4(V., 
for  the  possession  of  certain  proi* 

'  miscfly  and  tliat,  <'  in  consideration 
of  the  said  sum  of  40/.  being  now 
80  paid  as  hereinbefore  is  men- 
tioned/' and  also  in  consideration 
of  tlie  sum  of  10«.  a-piece,  well 
and  truly  paid  to  the  said  rdeasor 
and  Jn  S.f  the  receipt  of  which 
said  several  sums  of  money  they 
djd  thereby  acknowledge,  release, 
&c,  there  was  abo  a  receipt 
for  the  sum  of  40^«  indorsed 
on  the  release.  But  it  appeared 
on  an  action  afterwards  brought 
for  this  sum,  that  in  fact  it  had 
never  been  paid :  Held,  that  this 
deed  of  release  was  no  estoppel, 
inasmuch  as  the  eenetal  words  of 
release  i^ere  qualified  by  the  re- 

^  ci^,  whidli  stated  onlv  an  agree- 
ment to  payt  and  noi  an  actual 
payment  of  the  sum  of  40i{.  Lampon 
V.  Cori€,  E.  S  G.4.         Page  606 

REMOVAL,  OiUOBR  OF. 

1.  An  order  of  removal  was  dated 
1st  Au£fU9t9  1814,  and  an  order  of 
suspension  indorsed  thereon,  in 
consequence  of  the  sickapss  of  the 
pauper ;  and  a  copy  of  ^ch  order 
and  indorsement  was,  in  JS14, 
served  upon  the  appaUaats,  but 
the  originai  order  not  prodocad  at 
tlie  time  of  serving^  i^ilich  -copy ; 
imd  subsequently^  In  L815,  an- 
,  other  part  .of  the  ^  order  and*  in- 
dorsement executed  hv  ttie.  same 
justices,  but  bearing  date  ia  Au» 
gus^  1S14>  was  ^nred  upon  the 
appellants.  Tb^  pauper  .was. aot 
removed  tUl  1819,  whm  an  appeal 
was  duly  cnter^ :  Held,  thai  the 


,SEirTtH»)J»T:r 

.  aei^v^pes  of  4jb6  op^iiE^oi^d^aff  rer 
moyalfift  l&14and  Lai^^wereb^ 
, defective  ai4  4il  th«^  anpeal  iras 

.  made    in   time,    .aotirirftunidt"g 

49  G.  3..  C*  Jiei.  4r^      fitx  ».,  /Jl- 

,..  ,.  f^ee.l84 

%  Wbere  .an.pr^^r  4tf  rsppp^val  J^a 
been  ^x^cuted,  SAd  l9\9Qnf^^)f(Of 
the  cc^igDayin^.pwris^.iu^ 
gi3tra^.«ialung  it,  it  is  s^pf^r^d^ 
and  the  pau|>ers  taken /bvBok«.^  is 
in  the  diacc^oa  of  th^f^mffW  ^ 
enter  an  appeal  against  it  9frpf^ 
according  as  theyia«^  tt^ni^.tjbat 
justice  reqiiires  ilU  iiM^rd^.  t^/»99n- 
pel  the  respbnd^its  to  Jff^.^e 
costs  of  BiaioteQa^^,  ^  inq^fi^ed 
by  the  appellants  befar^^  jihe  ^ r^^ 
was  supers^ded^  ^  «,  y^j^m- 
tices  of  Narfidt,  i/»  i^  mA  S^^^  4. 

The  public  have  no  c(\oimon  law 
right  of  bathing  in  the  sea^  an^'aa 
incident  thereto  of  crossing^ .  the 
sea-shbre  on  fopt^  or  with  b^fuhg 
machines  for  that  purpose^  'Stun- 
dettv.  CaiteraU,  Af.4C7.4,'   Sll6» 

SETTLEllBHT/^T    -lil 

1.  A  pauper,.  beiai9.(ttdi|aen*i|Mn 
of  a^toavmsUsifwiilbMsii^r, 
was  di%vpr^  lasniliiiajiauvdttid 
served  ibr.&t^.y»iei'.aa  adbolkited 
man«.  Durtqg.^hkiMmfctv'beilse- 
veral  tioK^ .  i!Hb«»  jQsi  rJfarUmgh, 
and,  finally^  aftai^  ..biflv<<tisoWi^e 
from  the  militia,  returned  fd  ins 
father*s  house :  Held,  that  by  his 
so  remaining  ^eparaited  .*  ^4»B^-|iis 
father's  tsfifiiy  after wtwcnfy-ohe, 
he  was  emancipated,  although  the 
original  separation  was  .not  vnlunA 
tary  on  hiapait.  Bex  i^Tiefim' 
kMtanU  o/Hmrdrnkk,  M.  8  G.4. 
...      .  ,    •     -  • 176 

2.  During 


SETTLEMENT,  &c. 


SET-OFF. 
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«:  During  Ae  miiiority  of  «  child, 

'  'thett  can  be  no  enuiDcipalion  un- 

'  \em  he  nmrrifi^,  mid  so  becomes 

hittsielf  the  head  of  a  family,  or 

contracts  some  other  relation,  so 

*'  av  whoHy  and  pemulnently  to  ex- 

eltide  the  parental  controuJ.   Sem- 

f>le,  that  the  acquiring  a  setUe- 

'*  ihetit'of  bhi  dwtt  does  not  properly 

-'cottltittttef  an  euiancipadon.     Rex 

t*»V;  The  InhtthitttnU  of  Wihningttmy 

"»  H.  f ^»d'»'6. 4:     '         ftige  525 

9i  Wlrtte'th^mieinancipated  daughter 

*  eifan  IHskman,  not  ha?ing  acquired 
"  aby  settlecnent  of  his  own  in  Eng- 

"titndt  Bec^toe  pregnant,  being  un- 
'  'marrifed,  kod  ^  such  was  actually 
*•  eh^fgeabfe  under  35  G.S.  c.  101. 
'  !r.  6.:  H^ld,  that  this  did  not  make 
her  fother  and  the  rest  of  bis  family 
-^  reinovsMe  hf  a  pass  to  Ireland  un- 

*  iter  59  G.  S.  c.  12.  s.  33. ;  but  that 
the  daughter  might  be  remored  by 
an  order  to  the  place  of  her  birth 
ip  England.     Rex  y.  The  InhabU* 

[^  anls  ^  WhUehaven,  £.  S  G.  4.  720 

i\  Where  a  district,  previously  extra- 

paro^hUli  was,  by  act  of  parlia- 

n^^t,  made  a^townsbip»  and  it  was 

provided  that -from,  thenceforth  it 

should  maintain  its  own  poor,  and 

repair  its  own  roads»  and  have  the 

like  povf^iBj  piivjleg^  and  im* 

munities,  an^  be  subject  to  the 

.HUDG  ngtdatiqns^  *s  other  town- 

.  (iriUpa  wMiln  the  eoamy  i  Held,  diat 

ti'Shis  lelause  was  pvospeetive  only, 

^  iifiil!thBt  m  ba^tatd  bom  within  the 

idiatHel  pnspvioiisly  to  {^assiojr  the 

.tlaot^iMs  not  settled  ^M^ei    Rexr. 

JTke  ttUuAiMnU  of  Oakmerty  E. 

;sa4.  •'..,'        '"     ns 

SfeTttEMENT  BT  APPEEN- 
;  TICESmP. 

It  An  indeotvre'  of  apprenticesfatp, 

Executed  before  die  passing  of  the 

i4^G.V.  C.984  aidst  bt  stamped 

'  with  the  premium  stamp  within  the 


.  time  prescribed  by  the  statute 
8  ilfiae,  c.  9*,  and  where  such  an  in- 
denture was  stamped  at  the  time  of 
its  being  produced  in  evidence,  with 
the  stamp  required  by  the  55  G.  3. 
c.  184.y  but  nqt  within  the  dme  pre- 
scribed by  the  statute  of  Anne: 
Held,  that  the  indenturewas  whoHy 
void,  and  that  the  pauper,  by  serv- 
ing under  it,  mned  no  setdement. 
Rex  V.  The  Inhabitants  of  Chip- 
ping Nortonf  H.  2  and  3  G.  4. 
Page  412 
2.  Where  a  parish  apprendce  was 
assigned  by  his  origmal  master  to 
/.  S.t  by  an  instrument  in  wridng, 
but  there  was  no  consent  of  two 
ma^strates:  Held,  that'  this  was 
not  a  lawful  assfgnpient,  under 
82G.3.  V.  57.  s.  7.t  but* it  Was 
sufficient  to  shew  the  consent  of 
the  first'  miUter  to  the  service  to 
/.  S.,  and  conseqildndj';  subh  ser- 
vice wag  good  as  a  siervice  under 
the  orig^ndl  indenture»  and  con- 
ferred a  setdement.  Re^r.  The 
InhabitanisofBarlestonef  B.  3  G.  4. 

780 

SET-OFF. 

Assumpsit  in  oonaid^mtioa- that' the 
platndif,  for  the  accommodation, 
and  at  the  request  of  the  defendant, 
would  accept  Certain  bills  of  ex- 
change, and  would  deliver  them, 
so  accepted  to  the  defendant^  in 
order  that  he  might  n^odate  die 
same  for  his  own  benem,  defend- 
ant undertook  to  jii'ovide  money 
for  the  paytrieDt  df  th^  Md  bills, 
as  Ihey  hecame'dtfe,  ttid  ib  'indem- 
nify the  risintiff'fh>m'  an^  Ibss  or 
dataige  by  l^asdn  df '  the  Accept- 
ancO'dieteof.  Birfeach,  that  defend- 
ant did  not  prtnrfde^mbney  tit  the 
Bills;  nor  'bidfemriiTy  'the'  pitiintiff 
'frdm'd^uMage,  by  rea^b'n^heitof 
ditf  |MntSff.88  ilccepton  Mrii^'fih-ded 
itod'^llged^ to  t^ay  to' &t  Wders 
^  of 
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.  of  the  bills  certain  buqu  of  moneji 
with  interest,  charges  and  ex- 
pences:  Held,  upon  demurrer, 
tbat»  as  plaintiff  might  be  entitled 
upon  this  declaration  to  recover 
special  damage,  a  setoff  was  not  a 
good  plea.  Hardautle  v.  Nether* 
mo0d,M.G.^  Page93 

SEWERS,  COMMISSIONERS 
OF.      ' 

By  a  local  act  relating  to  the  com- 
missioaers   of  sewers  for    West- 
minMeTf  it  was  provided  Uiat  no 
plaintiff  should   recover  in   any 
action  brought  for  any  thing  done 
ill  pursuance  of  the  general  acts 
for  sewers,  or  that  act,  unless  no- 
tice in  writing  was  given  to  the 
defendants,  specifying  the  cause  of 
such  action.     A  notice  stated  that 
the   defendants,   who  were  con- 
tractors under  the  commissioners, 
Boade,  altereidt  drc*  certain  sewers, 
Ac.  running  under,    through,  or 
adjoining,  or  near  to  the  pUuntiff 's 
bousCf  in  so  negli^nt,  incautious, 
unskilful,    improvident,    and    im- 
proper a  manner,  that  it  fell  down ; 
and  by  the  declaration  and  proof 
Btven,  it  appeared  that  the  sewer 
old  not  run  close  to  the  plaintiff's 
housci    but  close   to  five   other 
houses  a4ioining  thereon,  and  that 
the  house  was  lumaged,  and  fell  in 
consequence  of  the  fall  of  a  stack 
of  chimnevs  of  one  of  those  houses, 
which  had  been  built  on  the  arch 
of  the  sewer,  and  which  had  been 
insufficiently  shored  up  by  the  de- 
fendanu  during  the  continuance  of 
the  work:   Held,  that  this  notice 
sufficientlv  described  the  cause  of 
.  notion:  Held,  also,  that  commis- 
sioom   of  sewers,    and   persons 
workmg    by  their  order,   in   the 
course  of  the  necessaiy  repair  of 
a  sewer  in  the  nei^dMNirhood  of 
*««•»»  we  bound  to  take  all  such 


f     proper  precautions  for   secarin^ 
them,  and  to  shore  them  up  if  ne- 
cessary^  as  skilful  persons  would 
do,    and  that  they  were  bound, 
under. the   above   circumstanoes, 
to  give  specific  notice  to  the  owner 
of  the  house  to  which  the  stack  of 
chimneys  beloitfed,  of  their  con- 
struction, and  of  the  danger  arising 
therefrom,  and  that  a  general  no- 
tice to  him  to  take  proper  means 
to  secure  his  house  vras  not  effi- 
cient.   Jana  r^BM,  Tl  50.4. 
FkgeS87 

SHERIFF. 

1.  The  growing  crops  of  a  tenant 
having  been  seized  under  a  fi.  fa., 
a  writ  of  hab.  fac  poss.  was  sub- 
sequently delivered  to  the  sheriff 
in  an  ejectment,  at  the  suit  of 
the  landlord,  founded  on  a  demise 
made  long  4>efore  the  issuing  of 
fi.  fo. :  Held,  that  the  sheriff  was 
not  bound  to  sell  the  growing  crops 
under  the  fi.  fiu,  inasmuch  as  tbey 
could  not,  in  point  of  law,  be  con- 
sidered as  belonging  to  the  tenant, 
the  latter  bein^  a  trespasser  firom 
the  day  of  demise  laid  in  the  de- 
claration:   Held,  also,    that  the 
sheriff  had  no  right  to  allow  to  the 
landlord  a  vears  rent,  under  the 
Stat,  of  8  Ann.  c.14.   that  statute 
contemplating  an  existing  tenancy, 
which,  in  this  case,  must  be  taken 
to  have  ceased  on  the  day  of  tlie 
demise  in  the  ejectment*   Hodgun 
and  Others^  Auignees  of  Seatan  v. 
Gascoi^^  M.2G.^  88 

2.  A  sheriff  has  no  right  under  a  fi.  &. 
to  seize  fixtures,  where  the  house 
in  which  they  are  situated  is  the 
freehold  of  the  person  i^gaipst 
whom  the  execution  issues*  Winn 
yi.Ingabi^,E.SG.i^  fi25 
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SHIP  OWNER. 
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to  B  vendee  resident  in  the  port  in 
which  the  ship  is  registered,  is  not 
valid»  unless  copies  of  the  bills  of 
sale  are  delivered  to  the  custom- 
house officers  in  that  port  within  a 
reasonable  tioie  after  the  sale. 
'  Richardion  and  Othersp  Assignees 
of  WyUr  and  Another  v.  Can^pbell, 
'M.2GA.  Page  196 

2.  The  captain  of  a  ship  has  no  au- 
thority to  sell  the  cargo,  except  in 
cases  of  absolute  necessity ;  and, 
therefore,  where,  in  the  course  of 
a  voyage  from  India^  the  ship  was 
wrecked  off  the  Cape  ^ Good  Hope^ 
and  some  indigo,  which  was  part 
of  the  cargo,  was  saved,  and  the 
same  was  there  sold  by  public  auc- 
tion, by  the  authority  of  the  cap- 
tain, acting  bon^  fide  according  to 
the  best  of  his  judgment  for  the 
benefit  of  all  persons  concerned ; 
but  the  jury  round  that  there  was 
no 'absolute  necessity  for  the  sale : 
Held,  that  the  purchaser  at  such 
sale  acquired  no  title,  and  the  in- 
digo having  been  sent  to  this  coun- 
try, the  onginal  owners  were  held 
entitled  to  recover  its  value.  Free- 
man V.  The  East  India  Company^ 
E.SG.4.  617 

S.  Au  a  ship-builder,  contracted  with 
B>  to  build  a  ship  for  B.,  and  com- 
plete her  in  April,  1819.  The  lat- 
ter was  to  pay  for  her  by  four 
instalments;  the  first  when  the 
keel  was  laid,  the  second  when  they 
were  at  the  light  plank,  and  the 
third  and  fourth  when  the  ship  was 
launched.  Before  the  25th  June, 
1819,  the  ship  was  measured,  with 
the  builder's  privity*  to  the  intent 
that  B.  might  get  her  registered 
in  his  name.  On  the  25th  the  ship- 
builder signed  the  usual  certificate 
of  her  building,  and  on  the  26th 
the  ship  was  registered  in  B.'b 
name,  and  on  that  day  the  third 
instidment  was  paid.  On  the  SOth 
June  i4.  committed  an  act  of  bank- 


ruptcy^ upon  which  a  commission 
afterwards  issued.    On  the  2d  of 
Jul^t  the  ship  not  being  then  com- 
pleted or  launched,  B.  and  a  crew 
tiired  by  him  took  possession  of  the 
ship  and  a  rudder  and  cordage,  the 
former  of  which  was  made  by  the 
ship-builder,  and  the  latter  bought 
by  him  for  the  express  purpose  of 
completing  the  ship :  Helu,  first, 
that  the  legal  effect  of  the  ship- 
builder's having  signed  the  certifi- 
cate to  enable  B.  to  have  the  ship 
registered  in  his  name,  was  to  vest 
the  general  ownership  in  B.  from 
the  time  the  registry  was  com- 
pleted: Held,  secondly,  that  as  the 
rudder  and  cordage  were  made 
and  boueht   by  the  sbip-builder 
specifically  for  the  ship,  they  were 
to  be  considered  as  parts  of  the 
ship ;  and  that  the  property  in 
them  also  vested  in  B.i  Held, 
thirdly,  that  although  the  gene- 
ral property  in  the  smp  was  vested 
in  B.,  yet,  as^.  had  not  parted 
with   the   possession,   and  as   he 
would  have  had  a  lien  upon  the 
ship  for  the  amount  of  the  fourth 
instalment,  if  he  had  completed  it ; 
that  the  taking  possession  of  the 
ship  by  B*i  witbout  tendering  the 
amount  of  the  fourth  instalment,  or 
so  much  thereof  as  was  due,  pro- 
vided any  thing   was    due,    was 
wrongful^  and,  consequently,  that 
the  assignees  of  A,  were  entitled 
to  recover  from  J3.  the  amount  of 
the  fourth  instalment,  provided  the 
expense  necessary  for  the  com- 
pletion of  the  ship  did  not  amount 
to  that  sum,  or  so  much  thereof  as 
would  remain  due  afler  defraying 
such  expense.     Woods  and  An* 
othery  Asngnees  qfPatony  a  Bank- 
rupt  V.  Russdl^  T.  3  GA.  Page  942 

SHIP  OWNER. 

The  giving  up  of  a  suit  instituted  to 
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SMUGGLER. 


STAMP. 


t  try  a  question  respecting  which 
tiie  law  is  doabtful,  is  a  good 
consideration  for  a  promue  to  pay 
a  stipulated  sum';  and,  ,thecefi>re, 
where  a  ship,  having  on  board  a 
pilot  required  by  law,  ran  foul  of 
another  yessel,  and  proceedings 
were  instituted-  by  the  owners  of 
the  latter,  to  compel  the  owners 
of  the  former  to  make  good  the 
damage,  and  the  former  vessel  was 
detained  until  bail  was  given,  and 
pending  such  proceedings,  the 
agents  of  the  owners  of  the  vesael 
detained  agreed,  on  the  owners  of 
the  damaged  vessel  renouncing  all 
daims  on  the  other  vessel,  and  on 
their  proving  the  amount  of  the 
damage  done,  to  indemnify  them, 
and  to  pay  a  stipulated  sum  by 
waj  of  damages:  Held»  that,  there 
bemg  contradictory  decisions  as  to 
the  point  whether  thip  owners 
were  liable  for  an  najury  done 
^  while  their  ship  was  under  tne  con- 
trol of  the  pilot  required  bj  law, 
there  was  a  sufficient  consideration 
to  sustain  the  nromise  made  by 
the  agents  of  the  owners  of  the 
detained  vessel  to  pay  the  stipu- 
lated damages.  Longridse  a/nd 
Others  V.  DorvBk,  M.  «  5. 4. 
^  Rige  117 

SMUGGLER. 

A  smuggler  may  be  m  trmiet  within 
'  1  Jacm  1»  c.  is*  $•  S.  as  being  a 
'  ^person  who  seeks  hit  trade  of 
living  by  buying  and  selling,  al- 
though Buoh  buying  and  seHkig 
be  illegal.  A  penalty  due  to  the 
crown  is  a  debt  witbin  21  Joe  1. 
c.  19.  s.  2^  and»  Iherefora,  where 
a  trader  lay  in  pruHm  above  two 
months,  being  unable  to  pay  ex- 
chequer penalMes  for  smuggling: 
Heia,  that  it  was  an  act  oJt%s^. 
ruptcy.    Cobb,  Assignee  ffMtntuiy, 


V.  Summonis,    H-  2  and  3  G.  4>. 
Page  516 

SPIEITUpUS  LIQUORS. 

A  plaintifll  in  an  action  for  a  tavern 
bill,  is  not  entitled  to  recover  for 
any  items  under  20i.  for  spirits 
supplied  to  the  guests,  such  sales 
being  prohibited  by  24  G.  2.  c.  40. 
f.  16.  Bumyeat  v.  HutcMnsont 
Jtf.2G44. 
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1.  An  indenture  of  apprenticeship, 
executed  before*  the  passing  of  the 
44  G.  9.  c.  98.  must  be  stamped 
with  the  premium  stamp  within  the 
time  prescribed  by  the  statute 
SAnne,  c.9^  and  where  such  an 
indenture  was  stamped  at  the  time 
of  its  being  produced  in  evidence, 
with  the  atamp  required  by  the 
55  G.9.  €.  184.  but  not  withm  the 
time  prescribed  by  the  statute  of 
Anne:  Held,  tliat  the  indiHiture 
was  wholly  void,  and  that  the 
pauper,  by  serving  under  it,  gained 
no  settlement.  Res  v.  The  In- 
kabUantt  qf  Chipping  Notion^  //. 
2andSG.  4.  ^       412 

2.  Three  pttwms  Joined  as  draper, 
acceptor,  and^  first  tndober  ^in 
making  '  an  accommodation  bfll, 
and  it  was  afterwards  issued  for 
value  to  J.  S.  Previously  to  ks 
being  so  issued,  its  date  had  been 
altered^  Held,  that  the  acce|^ 
having  assented  lo  Che  aherst/on 
when  he  was  informed  of  it;  ft  was 
no  answer  to  an  action  on  the  bill 
against  him,  that  Uie  bill  had  been 
so  altered  without  the  cxHisent  of 
the  drawer  and  first  ind6rser,  and 
that  a  fresh  stamp  was  not  neces- 
sary in  consequence  of  such'  alter- 
ation, the  bill  having  been  altered 
before  it  was  issued  in  point  of 
law.  Dawnes  v.  RidUirdson,  E. 
3  G.  4.  674 

STATUTE, 


SURETY. 


TOWNSHIP. 
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STATUTE  CONSTRUC 
tlON  OF. 

See  Afothxgaiuss. 

STOPPAGE  IN  TRANSITU. 
See  VsNPoa  and  VzKpEEy  8.. 

SURETY. 
SeeBAviCR'vtT,  II. 

1.  ^«  B.  and  C  entered  into  a  bond 
to  tbe^og9.,the'<;widition  of  which 
wu ;  that  Jl.,'  as  subdistributor  of 
'stamfM,  jshould  well  and  truly  ac- 
count for  all  stamped  vellum  which 
he  should  rep^jypy.^nd  shpuld  pay 
to  the  commissionera  the  duties 
payable  for  such  stamped  vellum ; 
and  also  the  price  of  such  veHum, 
t<^etber  with  aU/OioiiyM  which  he 

^  should  receive  on  account'  of  the 
'duties  .on  pertooal  .legacies  and 
stage-coaches.  A*f  as  subdistri- 
butor, beconies  .  indebted  to  the 
king  in  a  certain  sum,  and  after-  < 
.warda.b^uc^e&bankmpt'jand  ob- 
tains* his  ceri^catel  A'sci.  fa. 
baving  afterwards  issued  upon  the 
Q9nd;  J?.,  one  of  the  sureties,  paid 
a  sum  of  .money  to  compromise 
the  suit»  .and  .a  certain  .ot$er  slum 
in  defendDog  the  samie:.I^eldKin 
fn  action  brought  by  the  surety  to 
recover  these  sums  from  .the  bank- 
rupt that  A*  was  a  person  **  surety 
for»  or  liable  for^  a,  debt"  of  fhe 
bantimpt .  within  the  mei^ning!  of 
the  41)  6. 3.  c.  l£L  s.  8.,  and  con- 
<equendy,'that  the  latter  was  pro- 
tected by  his  certificate : ,  lleld, 
also,  that  the  general  plea<^bank- 
nqptcy  was  well  pleaded.  fVest- 
coU  y.  Hodges,  M.  2  G.  4.  Page  12 

2.  It  is  not  any  djcfence  at;  law  to 
an  action  on  a  bond  against  a 
sure^,  that  by  a  parol  acreemaiit, 
time  has  been  given  to  tbe  princi« 
pal.  Daow  and  Others  v*  Pren* 
dergmu,  M.  2  6. 4.  l87 

Vol.  V, 


SURNAME. 
Sec  Forfeiture,  Iv 

TENANT  IN  COMMON. 
See.  LaiK|>jlo]^p  amjp  Tenant,  10. 

PmNCIPAL  AND  AgEMTi  3* 

TiPStAFF, 
*  See  Practice,  8. 

TITHE. 

L  J.  havfng  purchased  an  estate 
firee  from  rectorial  tithe,  with  a 
right  of  coqiimon  thereto  annexed  ; 
the  common  was  afterwards  in- 
closed und«$r  qn  act  of  parliament, 
and  certainiland  was  allotted  to  A. 
in  Heu  of  his  said  right  of  common : 
Held,  that  no  tithe'  was  payable  in 
respect  of  the  allotted  land.  Sled 
V.  Mahns,  if.  2  G-  4.        Page  22 

2.  By  an  incloaure  act  it  was  enacted, 
that  the  commissioners  should  set 
out,  sllot^  and  award  certain  por- 
tions of  lands  out  of  the  commons 
to  be  inclosed  untQthe  impropriate 
rectors  and  curate,  in  lieu  of  all 
great  and  vicarial  tithes;  and  the 
commissioners  were  required  to 
distinguish  by  their  award,  the 
severfd  allotments,  to  the  impro- 
priate rectors  ttid  curate  respec- 
tively, and  the  same  allotments 
were  thereby  declared  to  be  in  full 
satisfaction  and  discharge  of  all 
tithes:  Held,  under  this  act,  that 
the  tithes  were  not  extinguished 
until  the  commissioners  ikiade  their 
awai'd.  ElUs .  v.  Arnison,  M, 
2G.4w  47 

TONNAGE  DUTY. 
See  Harboitr  ^ubs,  I. 

TOWNSHIP. 
See  Constable,  I. 

3  X  TRES- 


i 


See  Pbaotice,  28. 

The*  c&kfHblkn^ lot  driddtt^a  tiavi. 

.gable  /cai^  haYing.  with  thfs  i>er- 

.    mission  of  ihe  Hwi^t  'df  £b^W, 

;     crc'ctottailaiij     ^  '.   *^*.  mid  #6od 
iil»on   Iiiis  close^  acra8;$''ii' 'tfti?^am 

^  .  pWljnj;  tlieir  worli,   hiive-  ^  pos- 
.  fiossLDM  sLftSdcut  t6  emide'diem  to 

tnajoufn  trespass  aj^ainst'iwi^ng 

.  L.WJwwjyJQodSfiUieiJwperty  of  the 

>  |deteti£Qiii4.l^e^  by  tl^e  servant 

fi.  iof ,^  lAfuiwcp.  coippanvy  corned 

..  .fte|danl»MiB«nrMiM(  the  company, 
.  JteptAki^  lH«a,afl4  tbQ.  defendant 
M  ^  4p»|bQinf  itfli^  to  l?y  tM  plamtiff 
to  deliver  them,  refuse^  to  io  so 
,.  /.xithouCi  fm  9^e^  frpB^  tli0  com- 
'*  1N^  ^  J^^ULi  tWt,  this  .iraa.  not 
* .  .>liiidh.^;rfAMia)  ^  aow^^ated  to  a 
'  .  o#it»lll«ji^Htf  rt^.  food*,  by  the 
(.  iddGmdaoty  ^^Ahfof^  v^  Scitthey, 

r  .    M.t'ff.Ai '..'>.;•     247 

.  *  a  .Whom  •«r%M^ipiIHtw:l^H»efy,  to- 
•»  '.;«tlh«ttwji4h,^^|,  ^  b^ea  de- 
<:  f./«fo4li(i0raAenn.tq^A.tena^l^  and 
/  (  ihib  liritbiMl^  A^mi^VKM^.9/U)i#  iand- 
i'^  llmik\em»j^r^li  ipaqt^inery  from 


;.i//ihediaill|«»nl|nd 
2<>  I'MMid  4U¥lejr 

/.|c.f>«4)ier||jf  Mssed/ 


;»nl|iid  |t  .^af  ,/ift^|rwards 
il^J^npi^s  1|^1^  ||^t  no 


Ml  J  iPttii^S^JiLidlorijy^emitled^ 


•<i/->tb0/jt«in^5,i 


•  If* 


^vjWifA^Qffle^ 

/  r 
13* 


,  ,Mfi^«r.*  Peld|  tl^at  ende^fe?«%a» 

j,  Omissible  to   Sbe^^jftiC''^  .was 

'actually  filed  on  the  MS^HMw- 

;^^.*   Held;  also,  tfiat  tf "a^Wipd 

'.  ^d  refusal  Is  emetttt  ^a't>Hor 

conversloff,  aflfl  thWrfW<^,  *%fttere 

'  deeds  were  in   defbiditet'^  ^skw- 

session  fAovio^AtidUtdiMt  H^m, 

and  tb6  dethahd  aiid'rdRttil'pilcnr- 

ed  were  on  ^  .da/ iiife^  €iat 

term,  h  wfis  feM  tW  Ok  %» 

evidence  of  a  conversion  befote 

the  temC  IWMkte^^  GirdksUme^ 

T.sq.p.  ^     ^  Page  8*7 

1         ..       .1    .         ,  •■  I     !•  .:    •<      • 

'    '  •      •   J  •    *      ;      -  ' '    1  ■    '  •     1 .   •    .     . 

See  JpAKTKraSHtp,'  3. 

An  iDcIosufe  act.  'eiik|x»wered  the 
commissioners  to  ihaice  a  rate  to 
defray  (he  ^peticed'  of 'parsing 
and  ex^cutJn'y  tne  act^  i^o'eaact- 
ed,  that  persons' advstpd^jg;  money 
should  be  rep^4  Mi^oTtt^^ first 
money  raised  iytlib  et^Ui^AMohers. 
Expencesr  Were' "ttAtkh**'  fH'  the 
[  executioti  bfthe'^ifcr  W^WTany 
■■  .'r^e  ''wfaii  liiade:'  '^'^^  -a4Aw«..ifc^-^ 


T<y 


' '  '^XI>e^ce^'tfte;'t^dldtiti98miM^drew 
'driai'iip<M'l!!fi^ir11ai)SH^'^ 
(thetn  *  to    pay ;  the   soma   therein 
\ '  liiehildhidm  kSbufit  '^^  p^ 
:  !1ic  dralrmg^,  ttiia'tiimd^'^IM'tone 

;'^rh7  of 

"' con«dyfatt^^6iim'iW 
sip9^\^  wbi^  p^rii^UBjpr^^lMsible 


VAWANPE. 

.,4o,|he  Ijp^b^.lQf  Oie  drafts  lo 

^^  /,  Th(^  Jlp^to:  iMT^fif  jtcOtm  time  to 

j[.oj»9miQt,  jipd chargedriQU)rest  u]pon 
i..wl^4.  «?V«pc^..^P ^t»uctp,.aod  the 
,»n  /ff^njiffMQyeff  j^aving  assented  to 
.^  (^)iR9d^.pf;ifpeeping  thie  aqcoutits, 
,f..4k»ww  Wdi/tftit  this  naode  oL 
•" <b>liTOt 'P^J'ygt  .liair-ye^rly  was 
' .  *ii<Hm^w|u^P9thegroiv)d  of  usury. 

y  >  VARIANCE.     ^ 

1.  Declaration  stated,  that  in  coa-^ 
sideration  that  plaintiff  would  as- 
sign td  deftMant  a  bill  of  ex- 
CDAnge,  defendant  undertook,  &c.i 
and  Uien  am«e(\  diat  plainUff  did 
assign  the  bill.    It  appeared  that 
die  fUifties  hid  agre^  that  the 
plaintitf  should  give  up  the  bill  to 
the  defendant!  Uielatt^,  howeyer, 
paying  over  the  proceeds  of  th^ 
bill  to  the  plaintiK    In  pursuanct 
of  the  ajgreement,  the  pjaintiff  by 
deed  assigned  to  the  detendant  the 
billy  and  all  sums  of  money  du^ 
•  thc^KctoPyto  and  for  the  defendant's 
own  juae  ;  an^the  defendant  cove- 
Q^t^  to  PV  to  th^ 'plaintiff  a 
SU*^,ffluaJ.^.i?pyn»QDey  he  should 
;.  .  ,ri^eiv^.*.Qn;  ^accoupt^  qf  the  bill*: 
I  r.^H^^i   t^iai;  'tii^j  declaca£i<ih  imh 
.4>orte4  tb^  ihc, plaintiff  had  made 
,.;» j^  il^i^/jgL^fi,a«irigninent  of  the  bil|, 
, „ ,,5  aji^^ps^f^epljy)  f hat  the  atfaigo. 
.,,  ifiai^twi^  evidence  Uemg.on^y  con- 
^  ,.. jditlQff^y -W^rW^B' » Msd'ysifVUnce.: 


Q.mis^tqns  alt 
^  rcraaitidei?;  an|J^ 
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that  the  imiianoe  was  teaL   CaH* 

>  'Vl!iOEMbAiniho>3&»aB&r- 
I,  11^  j^^^f;:  of  jj,9(i^*^^Ag  in. 

..  M\m,tf^t\ % ^fif..n  ^  ,amount 
. .  ^Ce^iM^t^^ieir  ,y^uQ^^^on8i^^ 

£auptpr,  .^eprarigl^^  liecwij^  J^^ 
nipt  ^^  and  qaj  a^ietil^enj^  'of  ac- 
4>;»u;tkls  t>etween  «/•  SL-  and  vtii  as- 
signees, J.  S.  allowed  credit  to 
them  for  .t)i?ri^'fi&,of  the  goods, 
and  he  then  provid  the  residue  of 
.hi^d^M^ 
that  as  the  factor  had  a  uen  on  the 
whole  [yride  Uf  ihtt  ^^(|»bd^/  suth 
settlemenii  ^  a^fantd^liab^een 
th0  vender  ^ft^^>IIK6<^aBftigAe«s  af- 
forded a  godd  ^et^\^yuf^9A  action 
agaxristthe*v&t«d^f#'ttH«'|HpiJ^e  of 
th)0  goods;  ^H>ught>  driheitHK^  or 
pn  the  account  'tf'  tt^'Wlgind 
owner.    *  '  •  '■ '  *•''  '^  -"•  ♦*   '• 

*  tm  eodtract^  fiir  <^s  hx^^  b^ 

'faijiy;enf  eteft  iri  a  bMk^o  'badcopt 

*  by  m^TucUsi;  M)^2^ibed'l»^  the 

buyer';  atid'a-  eopT^^fandbiicon- 
''tract.is  to  be  del^ei^^b^  the 
'  (actor  to' die  ^h^'o#m«'M6rl6fct, 
'  wftMn  tm  hMr^lier^'tlll^iil^e  of 
'  the  >feftirf;''-J^Afi  ftiitar  -Inving 

boals  bdhsign^  t«  Utai'^AN- jale  by 

'  A.M^'thh  sMe^  >IM«»an4)me  the 

"  contact  'fti  'hii^<Bo«M'(«  t>hAving 

''bet^.i^d^^Mr^V^lMiN^  of 

,^'tfai  ^.^  -If '4dl^'iMp%iii«id  by 

''j'tU  BtifcWisp^j^lMl  tlll''*«&^tx}py 

''^  aj^i^^A*  ti^'oiK^a^NAIaf  the 


'nrowTniwetf' 

'Hm^-'^!tmcf'^«gkiimi9  the 
3X2  dr. 


1P8S 
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'  circiiinfitftncety  &n  Acdon 

pnce  of  the  coaiB. 

2.  il.»  a  spirit  .mercbm^  sold  to  B. 
a  wine  merHb&Jky  &^ml  casks  of 
i>lfttauJyyaflfiwy|oft  fFbttdfALHIiB  ilme^ 

bHriA9«fikeBMiu<lbbnviailcs^df  aedli- 
j^MittTBwiuitiwn^ifcaqjiHq-itit  lOU 
*iaitfofld>l>«tindm<A^'fBateiBfv>'tiat 
gikbttendtes  oEtfiafviril  ceqirfQ  ^fateb 
ttiiiy.iiM^  MfBdiNlilait^dttecftMnlld 
jouiwuleittt^j^eimie  :riAN«4^  dUl- 
WfdiateMi  fl^err>th9  sttsy  ^^•'^M- 


jifs  JMrtiti.  :iit^nMrtSlotnr•oast  to 
Hbrperstaillcarfyiiig)  oarite»wiiie 
.ir^aee  a  ,Ae-tila^<«ifaec*it^4fate 
fiirti^^^femde^,  Aat  lliis  sale  had 
takeo  place  ^  bat  no  notice  of  such 
sale  had  been  ffMt^to  the  ware- 

me  C^^<  were  doposited.  jif^' 
l^ay^fug  l^^coiJie  bankrupt  wliile  ^e 
Braiiafcs  remained  w1>ere  thpjf  wo^ 
j&fi finally  dopojihed,,  It  wae  held 
^mr  tlje  wjfiole  of  thtJtn  passed  ip 
Jih  :iss,igneef,  a*  gooda  lu  his  piMj 
1  111,  order  and  duspaskjon  py 
tfiij  CLJU5ent  aud  permission  pt'  |l^ 
true  owner,  vvitlim  the  ^1  j^^*^^ 

u  A  transfer  of  a  Aipf^wTiile  ai  tiea^ 
to  a  vendee  resident  in,tjj«  por^in 
wliic  h  tlif  sill  J?  Ji  reg'jetered,  is  pgj 
vdlkl^  miTc!!^  copies  ol'  t^if  bil]i['pf 

le  i'Tro  del  I  vc  ted  to  tbc  Cusit 

filisc   oiJrL<;Ljf  111  (Itat  jiort.  vt- 

ti  renistHmble  thnt;    afttx  ihc.^ 

4v   uliero  an  ^drtfjS&mqnt  (or 

t*^'i  copptT-fritiUnctl  veEsef/'  .^d 
i,  iljitt  Uic  ve^iil  wa.<  tu  br  tat 
%  aU  iiiuttSj, .'  w  I  thout  iin  y  n  I !  & 
^i^nce  ftjr  anv  defects  wbaUuey^ 

,Jru5n3j 


IjVas  liable  %,thpl)rcffi^,^.rib;& 

'  -{[TVntiMantitiiUdi  for  term  of  yean 

.  e{Kerjimt|ie.ori£ 

■  'iitancefc,  j(hat  a^ai;tigp%en  i. ^ 

;  .^  *««Wif  oftfpUwp  ^mtf^toB^ 
>  rjeudeDt  in  the  couatry,  and  p^4((' 

!  ^*Mt^Je  .fph»i»Hl4tftA  Iff 
*e>ng  an  accepjjwj^^rthii.jujjpp^, 

o  ^P  Jmi  ^^-.^-^49^4 

nu^c^ue|ioD;;^^u(hqafK,i^ 
^{^  captain,  actmg  boni  fide  ac- 
cording 
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tonkisnMrhati'  til*'  jiitf^duM 
■Uiat'«!Kt4ervklib  «toohftien^- 
<Mfy'%>  the  nle;  Hfld,  dtat'the 
"inJi^i&erW  sabH  sat^'  acgdhrecT  ha 

eil-,>v  ),   i.'iT^tl<.'/*,Jiir'.,i.;|WJg.^^ 

-fddd*'  w^e  tfd^d^d^'  to  tHe 

BfgllCQ  BWIS  Or  Tflinilg  tD  vue^  otoerS 

'^-  the  iniohrenct  of  the  tcmch^^» 

-^^i'41     '    '-'■''  ""^  "*  "  ^'^  '^S^ 


%ohletfiffik^g^f^bect8-ffbm  ffl^  inHin 
HKiH^rti'M'&ibi^  t^  %ii  flcadfi  by  tti4 
^^eibt^ ' .  W  thfe ,  oHgitttff  V  fthd 
4flaf'^ftf^UgK' iHi-Vttidbt-dW -tiot 
*fW*l^^<t'*tb  bfe  •«  ctfey."  Wesf^. 
^W^i'^Mi  G;  41 1  '^.  •  ^''    -'TS^ 

^lint^ait,  -but  ho  ' ffthe  w 'fiicftd 
4bf '<hij-^ytttittit"bf  th^  ][iA». 
^Ptte  horse  w^  to  remain  wicil  Aib 

«^ira(Htfh '  ^-^tfikt' U^  tW*rfr$t 
^arii^Htf  t^  ^r«$^ 'b¥  the'^(i^(^b^ 

WtiVeft  as'^^  htyi>^  (^  oA^^1>f1«b 
<fe*K)r84Mft^!d,^flfti  tHBte  VA^lft) 
4fed(^tah<;e^»*th<i' hdtW'Wr:«e 

viiWfft  wHhih,»t:«K'«:  cVS.y.'it. 


.'to  -ii^iic:)  ll^^S^JAaffiFf^m  oniv/  ji 

I  .aHDt^econCiinweaDieiNioafttiiled 

i  -Aaft  thediaefenddiiMaywp Anathia 

Jbr  iibn-MyBdkt«fi«oiteavaidM9e 

•  jo£AMBttj^difaDDapfaiitt(^f[)iiiii^t5r 

,  iCaurfe^sifnaifltfMkbytf  'Held,^tlritt 
-tfafa  woMiat  fRBariniifdeiftdiraot 
.Mtiagj  ^olle  otfclaib#^>  ti|btntagie 

I  itf^hele«i^'iiaa>afld4#lriBhi^tiia»St 
i  iira»<^inie')fap|HreiifIy  .siiikni  tte 
{  jamdiclioftj  cgli: A«.JSootetn|tUU 

H,  In  ti^&pd^t*  imd  justifitiirbii  tfrid'^f 

'  a^pirUlc  Hght  of  vray,  th^  locua  id 

j  quo,  whicfi  was  not  a  thoroiighiii^^ 

I  had  bce^n  \jirtder  Imbc  from  1719 

I  to  J81S,  but  as  faf  bkck  ^  liWng 

i  memory  could  go,  h  ^adb€^n  iis€d 

!  by  the  publfe,  aiid'tiglitedj  pdv^d^ 

t  and  ivatcbed  under  an  att  of  par* 

i  Ikmentp  in  whitih  jt  Vas  ehunier^- 

i  atLHl  as  one  of  the  stfc^et^  in  /l^eiSf- 

i  mtn^er.     After  1818,  th^  plaintiff 

who  previously  lived  for  §4  y^ira  ., 

in  iu  nctghbourtiooJ,  iin;fl<^sed  h}'^' 

Heldp  that  uhdcr  thei^  clccttm- 

stanct'«,  the  jury  i^ere  well  jus^ffit^d 

iii  ^%x\i\\x\^  tl>at  mere  Wjis  no  jiiibtic 

i^ight   of  tt^y,  inasmuch   as  theinp 

could    be    no    dodiciiuort   to    the 

p'qbliq  by  ih^' lemihts  for  99  ycar^i 

lrtor  by  aity  0W,  except  the  owiiei 


\'\ 


By  lease '  grated  in "  (stiV  ^| 

ib'  (akc  eflrt?ct  in  Jua^;  1 8^,  eer- 
tiphi  housesj  tog^thei' with  apiece 
bf  uround  ^^hlch'Wtt  ftart  of  ah 
Adjoining   j^diWi^kase*!   \^\ 

tenant, 


Mte 


WILL. 


MMDt^  tlogilh«cilrillMtt>id9fti«ith 

\ibHedti^.umt;m  ttjpffii..  before 
tlift^tbMDofi«i)ibui^ii^.IfiM^  die 

paliM.  of  jOu;)iet»M,ijHko  Ittd 
uNv^lnsed  and  «j0>ad,lrMrtiiii 
right  of  wav  to  erery  p»n  of  that 
yafd:  Held,  that  the  lessee  was 
entided  to  UOi  ^b'of  way  to  the 
pact  of  tbi^  yafd  demised,  to  hnn. 
Koogttth't.  Lucas,  T:^t3i4^ 

pBgeeSO 

WILL. 

U  A  testator  having  bodi  real  and 
penonaFestate,  after  givbg  several 
pecuDiaiy  legacies,  beqimthed  all 
the  rest  a»4  tesidue  of  bis  estate 
and  effiMsts,  whatsoever  and  where- 
soever»  to  traitees>  their  executors, 
adnunktrators*  and  assigns,  upon 
traits  that  they  should,  out  of  such 
residaa  of  the  monies  and  efiects 
that  he  should  die  possessed  of, 
canv  on*  managp,  and  cultivate 
the  nnn  then  in  nte  possession  for 
the  reouinder  of  his  term  therem, 
for  the  joint  advantage  of  certain 
of  his  sons  and  daughters  dierein 
named;  and,  at  the  ^expiradon  of 
the  said  term,  upon  ibrther  thist, 
to  sell  and  diq>ose  of  such  residue 
of  his  estate  and  effects,  or  such 
efiects  as  should  then  be  upon  his 
said  fiurm,  and  to  divide  the  money 
arising  therefrom  among  his  said 
sons  and  daughters:  Held,  that 
the  testator's  real  estate  did  not 
pass  by  this  wilL  Doedem.Hut- 
rttt  and  AmOher  v.  Hurtttt  and 
(Merh  M.^G.^  18 

8.  A  testator,  W  his  will,  bequeadied 
the  renta  or  one  dwelling-house 
attoate  m  if.  to  CB.  for  his  life ; 
and  fVom  and  after  the  decease  of 
the  said  C.  J9.,  he  bequeathed  the 
same  rents,  togeAer  mth  the  rents 

of  all  hii  - -^^ •    * 

unto  his 

.  mendoned/ for  their  lives  and  the 


tifciaf^hraanMerr 
decease  ofi'die  I 
he  jpive  and  dawJaiiaftsMfcihaiisca 
.  and  Uada^jta*  trustec^iJb  Mpdktto 
-aril'  Ab  -iaamahl>iaM.^  ^fiAB 
fakAmdb.  efi  aifcaalcuunto  t^Aoof 
die  iMteislpgiAtenMiii  jih  nd 
Jdedo  ila  duotaUf  ^^«9^(tfie 
itifena  af  .4faBLd0iaaaiD  aR  diei^ir- 
vtisir^xaadjtbeBfdMbed  alMttite- 
ef  Uasstaartd  JShA^^Hdd, 
nan.the^^deaA  iof''tha.Jf8- 
tatar,  Awphewa  ami  oidoei  taink 
aa  iinoMMliafte  eitalQi'fin/tUr  fitea 
and  lfaatlifeafi'dmranm^,iiiuM>e 
Tsnt'of  ail  ik^hamk  aaAiiliBds, 
«iaepc  the.  hduaeapedififlBUy 'be- 
queathed to  CLA  te^.Juftiiife. 
Bat  dria.  v..^4«afdMc  arfiflteirr, 

SL  Aa  eaMa  in  fbe»  upoftike  deter* 
minadon  of  a  life  estate,  was  de- 
vised to  tfaewifeof  j4.B..-  A.B. 
was  one  of  the  attesdag  witnessea 
to  thewilL  The  testator  died,  in 
1779,  and  the  wife  of  ^.  B.  died  in 
1818,  before  the  previous  lifi^  estate 
was  determined:  Held,  that  A.B.. 
was  not  a  good  atteadng  witness  to 
this  win.  Haifidd  v.  TTbtp,  E. 
dG.4.  589 

4«  Af  at  Ae  dme  of  making  his  will, 
was  seised  in  fee  of  certain  free- 
hold and  leasehold  premises,  and, 
amongst  the  rest,  of  a  dwellings 
house,  which  he  inhabited,  in  die 
{MurisfaofD.;  and  six  acres  of  land, 
situate  in  the  parish  of  &,  a  mile 
distant  from  die  village  of  J?.»* 
and  seventy  acres  of  lea^idd  land, 
in  and  near  the  vtllaffe  c£B.^  and 
fifW<Hrigfat  acres  of  nediold  land, 
and  some  leasehold  land  in  the 
parish  of  FT.  ^.s  at  the  dme 
of  making  his  will,  readed  in  the 
dwellin^^ouse,  and  had  in  his  own 
occupation  all  the  land  in  the 
parish  of  fV*  A.,  and  the  freehold 


is  odier-iioQseriiqd-tKn|}'£  r,  mis  fathepar'ahjif  8^  and  lease 
nephewd  und  mei'^  fh^^uy '  .  Mf  T^«l!<^  tiei¥-the  vUlage  of  B.; 


1>ut  tlie  freehold  lands  in  the  parish 

of 


WILL- 


.'  5^W 


WRIT  OF  ERROR.    leSl 


tt  liejd9Wc£ihi0  diidi  etBecibd 

fbttMb  f  'f^i^  dim8t}iti^Hde1its»  ie- 
:.|iudi:¥Mi  dlftduefltyaiapi  itb^e- 

.>ifflifl,'|pjrt]m«xiteiitor$  aaftr  tfrsiy 
.  ^attjShim  /j^  <Ae  hfliR.atiilsw) 
:  iO|.y  ccD'iberB8id.>by  mf  executor ; 
.  ibd^  'lasffeK  ^  cMMtiUM  &  Oi  aoy 
.  'vote  ^fawcttltt^4of .  fdl  ii^r^indb  for 
*  evacyland  all  my  leaiehiild  ^ro- 


'ivsviMP  cattaio9«nnia|iei'»liiei0ttut 


neyAlul; 


■  ♦  *  » . 


.  i'  Ir.  .♦•If  rj  vuivj  oJ  VBW  'io  J.-  /■•» 

WRIT  DE  COOTUMACE  CAM- 

'-.  ''.    .::  ,.•    '  .    •'«    .  -  J/i'-f"?  •  •  .?.' 
.'•--"  »•  •'  '•'''        /•.      •  ;•  »  ■:•:;  ';'.*)  h\n>iiH  -yJ  '/, 'C 

.     '         •   '.        •  '  ■••    I  •   ;'.'    •  »«;      •'.     ^    1  ',[.*   (lit  ,,    .••,. 

•     •  •'»{»:»*       n  1'    1  'liitJi   t\  .•    .    • 

.    ^         •  •;''-.  •'  .-.''..    J-'..'jJ   '...     «    t 

•    •    '.     *  .        .'  .-.•        ■.  !•  i,;-:^  tin'  j  '  :;  >•>, 

"  -■      •  ,  .       jT  . . ,'     ■«!  ■'.•>  :  .'I  I  ••<  .'i#«»  -o 

*•'     ■    •       •    ■  «  •«   •}  "   '  i   ■  "V  '■i.i'.''^-  nu  »>  •  •?:.» 
'    t./'j   K   /  t^  at  iii\ii  .iT^i:.: '-J*.' 

"  .     '    I-  ■.    '    •-        ;  '.  .*.  ,i.wil     :  «i-»»'l'.  lii.;-    J' .!•    'mi^m 

»■    "    ^'..  ".••       Ir.n   ijil     •jh,i-.'»  ii  n  ■•  y  i  .n*>J  0'*» 

-  .  •  i.» ./  .,  1/  ;l       [ .  .» \\  .If  u,  v.v\      .'!■  A-  ^..'li  '/J  e-i.'f 

•  ■     J..'»f.    ..'1.  ..t       j  .),T.    ^vj^-fv^Vi   .7    T  .'*  -.'K   VwiN   V  »♦ 

A    ^^\  \K  «1Y>'  iO 


I 


JIM.    •,  .'*     u     -I 

'*(':  m  t»;  i-.  *•(  ,i'  t/  ;j  .1  vi;'4iMn  !(»      ! ;  i,iii  i.|,i  iJi  .*«\ .';  oJ  .K  ni  *>«iUjjU 
fUnj>i  lib  If '.Irii.i  lil-'.ji')  uf  jiTthjf»        ^uTii*.  5i  "I    1' Mi*   tQl    ^''v.;*'.  " 
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